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Preface 


Volume 2 of the General Statutes of North Carolina of 1943 was replaced in 
1950 by recompiled volumes 2A, 2B and 2C, containing Chapters 28 through 105 
of the General Statutes, as amended and supplemented by the enactments of the 
General Assembly down through the 1949 Session. In 1958 a replacement volume 
2C was published in which the statutes and annotations appearing in the recom- 
piled volume 2C and in the 1957 Cumulative Supplement thereto were combined. 
In 1960 a replacement volume 2B was published in which the statutes and anno- 
tations appearing in the recompiled volume 2B and in the 1959 Cumulative Sup- 
plement thereto were combined. Replacement volumes 2B and 2C have now been 
replaced by replacement volumes 2B, 2C and 2D, which combine the statutes 
and annotations appearing in the previous volumes 2B and 2C and in the 1963 
Cumulative Supplement thereto. 

Volume 2A contains Chapters 28 through 52. Volume 2B contains Chapters 53 
through 62. Volume 2C contains Chapters 63 through 96. Volume 2D contains 
Chapters 97 through 105. 

In replacement volume 2D the form and the designations of subsections, sub- 
divisions and lesser divisions of sections have in many instances been changed, 
so as to follow in every case the uniform system of numbering, lettering and in- 
dentation adopted by the General Statutes Commission. For example, subsections 
in the replacement volume are designated by lower case letters in parentheses, 
thus: (a). Subdivisions of both sections and subsections are designated by 
Arabic numerals in parentheses, thus: (1). Lesser divisions likewise follow a 
uniform plan. Attention is called to the fact that it has not, of course been 
possible, except in replacement volumes 2B, 2C, 3B, 3C and 3D, to make corre- 
sponding changes in any references that may appear in other volumes to sections 
contained in volume 2D. 

The historical references appearing at the end of each section have been rear- 
ranged in chronological order. For instance, the historical references appended 
to § 31-5.1 read as follows: (1784, c. 204, s. 14; 1819, c. 1004, ss. 1, 2; 1840, 
Omit Roe 110 ee 22 Coders 2170s nev. Sco llon tawowss. 41332-1945, 
c. 140; 1953, c. 1098, s. 3.) In this connection attention should be called to 
a peculiarity in the manner of citing the early acts in the historical references. 
The acts through the year 1825 are cited, not by the chapter numbers of the ses- 
sion laws of the particular years, but by the chapter numbers assigned to them in 
Potter’s Revisal (published in 1821 and containing the acts from 1715 through 
1820) or in Potter’s Revisal continued (published in 1827 and containing the 
acts from 1821 through 1825). Thus, in the illustration set out above the citations 
1/84, c: 204, s. 14; 1819; «, 1004, ss. 1, 2” refer to the chapter numbers in 
Potter’s Revisal and not to the chapter numbers of the Laws of 1784 and 1819, 
respectively. The chapter numbers in Potter’s Revisal and Potter’s Revisal con- 
tinued run consecutively, and hence do not correspond, at least after 1715, to 
the chapter numbers in the session laws of the particular years. After 1825 the 
chapter numbers in the session laws are used. 

This replacement volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The members 
of the North Carolina Bar are requested to communicate any defects they may find 
in the General Statutes, and any suggestions they may have for improving them, 
to the Department, or to The Michie Company, Law Publishers, Charlottesville, 
Virginia. 

THoMAS WADE Bruton, 
Attorney General. 
January 15, 1965. 
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Chapter 97. 


Workmen’s Compensation Act. 


Article 1. 


Workmen’s Compensation Act. 
Sec. 


97-1. Official title. 

97-2. Definitions. 

97-8. Presumption that all employers and 
employees have come under pro- 
visions of chapter. 

97-4. Notice of nonacceptance and waiver 
of exemption. 

97-5. Presumption as to contract of serv- 
ice. 

97-6. No special contract can relieve an 
employer of obligations. 

97-7. State or subdivision and employees 
thereof. 

97-8. Prior injuries and deaths unaffected. 

97-9. Employer to secure payment of 
compensation. 

97-10. [ Repealed. } 


97-10.1. Other rights and remedies against 
employer excluded. 

97-10.2. Rights under article not affected 
by liability of third party; rights 
and remedies against third 
parties. 

97-10.3. Minors illegally employed. 

97-11. Employer not relieved of statutory 


duty. 

97-12. Intoxication or willtul neglect of 
employee; willful disobedience of 
statutory duty, safety regulation 
or rule. 

97-138. Exceptions from provisions of ar- 
ticle. 

97-14. Employers not bound by article 
may not use certain defenses in 
damage suit. 

97-15. Electing employer may use such 
defenses against nonelecting em- 
ployee. 

97-16. Defenses denied to nonelecting em- 
ployer as against nonelecting em- 
ployee. 

97-17. Settlements allowed in accordance 
with article. 

97-18. Prompt payment of compensation 
required; installments; notice to 
Commission, peualties. 

97-19. Liability of principal contractors; 
certificate that subcontractor has 
complied with law; right to re- 
cover compensation of those who 
would have been liable; order of 
liability 

97-20. Priority of compensation claims 
against assets of employer. 

97-21. Claims unassignable and exempt 


from taxes and debts; agreement 


3 


Sec. 


97-22. 
97-23. 


97-24. 


97-25. 
97-26. 


97-27. 


97-28. 


97-29. 


97-30. 
97-31. 
97-32. 


97-33. 


97-34. 


97-35. 


97-36. 


97-37. 


97-38. 


97-39. 


97-40. 


of employee to contribute to pre- 
mium or waive right to compensa- 
tion void; unlawful deduction by 
employer. 
Notice ot accident to employer. 
What notice is to contain, defects 
no bar; notice personally or by 
registered letter or certified mail. 
Right co compensation barred after 
two years, destruction of records. 
Medical treatment and supplies. 
Liability for medical treatment 
measured by average cost in com- 
munity; malpractice of physician. 
Medical examination; facts not priv- 
ileged; refusal to be examined sus- 
pends compensation; autopsy. 


Seven-day waiting period; excep- 
tions. 
Compensation rates tor total inca- 
pacity. 


Partial incapacity. 

Schedule of injuries; rate and pe- 
riod of compensation. 

Refusal of injured employee to ac- 
cept suitable employment as sus- 
pending compensation. 

Prorating permanent disability re- 
ceived in other employment. 

Employee receiving an injury when 
being compensated for former in- 
jury. 

How compensation paid for two 1n- 
juries; employer liable only tor 
subsequent injury. 

Accidents taking place outside 
State; employee receiving compen- 
sation from another state. 

Where injured employee dies before 
total] compensation is paid. 


Where death results proximately 
from the accident; dependents; 
burial expenses; compensation to 


aliens; election by partial depend- 
ents. 

Widow, widower, or child to be 
conclusively presumed to be de- 
pendent; other cases determined 
upon facts; division of death ben- 
efits among those wholly depend- 
ent; when division among par- 
tially dependent. 

No compensation for death in ab- 
sence of dependents; “next of kin” 
defined; commutation and distri- 
bution of compensation to partially 
dependent next of kin. 


97-40.1. Second Injury Fund, 


Cu. 97. WoRKMEN’s CoMPENSATION AcT 


Sec. 

97-41. Total compensation not to exceed 
$12,000. 

97-42. Deduction of payments. 

97-43. Commission may prescribe monthly 
or quarterly payments. 

97-44. Lump sums. 

97-45. Reducing to judgment outstanding 
liability of insurance carriers with- 
drawing from State. 

97-46. Lump sum payments to trustee; 
receipt to discharge employer. 

97-47. Change of condition; modification 
of award. 

97-48. Receipts relieving employer; pay- 
ment to minors; when payment 
of claims to dependents subse- 
quent in right discharges em- 
ployer. 

97-49. Benefits of mentally incompetent 
or minor employees under 18 may 
be paid to a trustee, etc. 

97-50. Limitation as against minors or 
mentally incompetent. 

97-51. Joint employment; liabilities. 

97-52. Occupational disease made compen- 
sable; “accident” defined. 

97-53. Occupational diseases enumerated; 
when due to exposure to chemi- 
cals 

97-54. “Disablement” defined. 

97-55. “Disability” defined. 

97-56. Limitation on compensable diseases. 

97-57. Employer liable. 

97-58. Claims for certain diseases _ re- 
stricted; time limit for filing 
claims. 

97-59. Employer to provide treatment. 

97-60. Examination of employees by ad- 
visory medical committee; desig- 
nation of industries with dust haz- 
ards. 

97-61. [Rewritten as §§ 97-61.1 to 97-61.7.] 

97-61.1. First examination of and repert 
on employee having asbestosis 
or silicosis. 

97-61.2. Filing of first report; right of 
hearing; effect of report as testi- 
mony. 

97-61.3. Second examination and report. 

97-61.4. Third examination and report. 

97-61.5. Hearing after first examination 
and report; removal of employee 
from hazardcus occupation; 
compensation upon removal 
from hazardous occupation. 

97-61.6. Hearing after third examination 
and report; compensation for 
disability and death from asbes- 
tosis or silicosis. 

97-61.7. Waiver of right to compensation 


as alternative to forced change 
of occupation. 


Sec. 


97-62. 
97-63. 


97-76. 


97-77. 


97-78. 


97-79. 


97-80. 


97-81. 


97-82. 


97-83. 


. Post-mortem 


. Filing report; 


. Appointment 


“Silicosis” and “asbestosis” defined. 
Period necessary for employee to 
be exposed. 


. General provisions of Act to control 


as regards benefits. 


. Reduction of rate where tuberculo- 


sis develops. 


. Claim where benefits are discontin- 


ued. 
examinations; notice 
to next of kin and insurance car- 
rier. 


. Controverted medical questions. 
. Examination by advisory medical 


committee; inspection of medical 
reports. 


. Report of committee to Industrial 


Commission. 

right of hearing on 
report. 

of advisory medical 
committee; terms of office; duties 
and functions; salaries and ex- 
penses. 


. Expenses of making examinations. 
. Expense of hearings taxed as costs 


in compensation cases; fees col- 
lected directed to general fund. 


. Making up deficiency by assessment 


upon employers in hazardous in- 
dustries; provision for annual fund. 


Inspection of hazardous zmploy- 
ments; refusal to allow inspection 
made misdemeanor. 

North Carolina Industrial Commis- 
sion created; members appointed 
by Governor; terms of office; 
chairman. 

Salaries and expenses; secretary and 
other clerical assistance; annual 
report. 

Offices and supplies; deputies with 
power to subpoena witnesses and 
to take testimony; meetings; hear- 
ings. 

Rules and regulations; subpcena of 
witnesses; examination of books 
and records; depositions; costs. 


Blank forms and literature; statis- 
tics; safety provisions; accident 
reports; studies and investigations 
and recommendations to General 
Assembly; to co-operate with 
other agencies for prevention of 
injury. 

Memorandum of agreement be- 
tween employer and employee to 
be submitted to Commission on 
prescribed forms for approval. 

In event of disagreement, Commis- 
sion is to make award after hear- 
ing. 


Cu. 97. WorRKMEN’s CompENSATION Act 


Sec. 

97-84. Determination of disputes by Com- 
mission or deputy. 

Review of award. 

Award conclusive as to facts; ap- 
peal; certified questions of law. 
Agreements approved by Commis- 
sion or awards may be filed as 
judgments; discharge or restora- 

tion of lien. 

Expenses of appeals brought by in- 
surers. 

Commission may appoint qualified 
physician to make mecessary ex- 
aminations; expenses; fees. 

Legal and medical fees to be ap- 
proved by Commission; misde- 
meanor to receive fees unapproved 
by Commission, or to solicit em- 
ployment in adjusting claims; 
agreement for fee or compensa- 
tion. 

Commission to determine all ques- 
tions. 

Employer’s record and report of ac- 
cidents; records of Commission 
not open to public; supplementary 
report upon termination of disabil- 
ity; penalty for refusal to make 
report; when insurance carrier li- 
able. 

Employers required to carry insur- 
ance or prove financial ability to 
pay for benefits. 

Employers required to give proof 
within 30 days that they have 
complied with preceding section; 
fine for not keeping liability in- 
sured; review; liability for com- 
pensation; failure to secure pay- 
ment of compensation a misde- 
meanor. 

Actions against employers failing to 
effect insurance or qualify as self- 
insurer. 

Certificate of compliance with law; 
revocation and new certificate. 
Insurance’ policies must contain 
clause that notice to employer is 

notice to insurer, etc. 


Policy must contain agreement 
promptly to pay benefits; contin- 
uance of obligation of insurer in 
event of default. 

Law written into each insurance 
policy; form of policy to be ap- 
proved by Insurance Commis- 
sioner; cancellation; single catas- 
trophe hazards. 

97-100. Rates for insurance; carrier to 

make reports for determination 

of solvency; tax upon premium; 
returned or canceled premiums; 


97-85. 
97-86. 


97-87. 


97-88. 


97-89. 


97-90. 


97-91. 


97-92 


97-93. 


97-94. 


97-95. 


97-96. 


97-97. 


97-98. 


97-99. 


Sec. 
reports of premiums collected; 
wrongful or fraudulent represen- 
tation of carrier punishable as 
misdemeanor; notices to carrier; 
employer who carries own risk 
shall make report on pay roll. 

97-101. Collection of fines and penalties. 


Article 2. 


Compensation Rating and Inspection 
Bureau. 


97-102. Compensation Rating and Inspec- 
tion Bureau created; objects, 
functions, etc.; hearings where 
rates changed. 

97-103. Membership in Rureau of carriers 
of insurance; acceptance of re- 
jected risks; rules and regula- 
tions for maintenance; Insurance 
Commissioner or deputy ex of- 
ficio chairman. 

97-104. Governing committee; production 
of books and records for com- 
pilation of appropriate statistics; 
rates subject to approval of In- 
surance Commissioner. 


97-104.1. Commissioner can order adjust- 
ment of rates and modification 
of procedure. 

97-104.2. General provisions. 

97-104.3. Commissioner can revoke license 
for violations. 

97-104.4. Violation a misdemeanor. 

97-104.5. Appeal from decision of Com- 
missioner. 

97-104.6. Appeals from Bureau to Com- 
missioner. 


Article 8. 
Security Funds. 


Title of article. 

Definitions. 

Stock Workmen’s Compensation 
Security Fund created. 

Verified report of premiums to be 
filed by stock carrier. 

Contributions by stock carriers of 
1% of net written premiums. 

Contributions to stop when stock 
fund equals 5% of loss reserves; 
resumption of contributions. 

Rules and regulations for adminis- 
tration of stock fund; examina- 
tion of books and records; pen- 
alty for failure to file report or 
pay assessment; revocation of li- 
cense. 

Separation of stock fund; disburse- 
ments; investment; sale of secu- 
rities, 


97-105. 
97-106. 
97-107. 


97-108. 


97-109. 


97-110. 


97-111. 


97-112. 
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Sec. Sec. 
97-113. Payment of claim from stock fund distribution of fund when liabili- 
when carrier insolvent; subroga- ties liquidated. 
tion of employer paying claim; 97-118. Administration, custody, etc., of 
recovery against employer or re- mutual fund. 
ceiver of insolvent carrier. 97-119. Notice of insolvency; report of 
97-114. Mutual Workmen’s Compensation claims and unpaid awards. 
Security Fund created. 97-120. Rights of Commissioner to defend 
97-115. Verified report of premiums to be claims against insolvent carriers; 
filed by mutual carrier; equaliza- arrangement with other carriers 
tion of payments by reciprocal or to pay claims. 
interinsurance exchanges. 97-121. Expenses of administering funds. 
97-116. Contributions by mutual carriers of 97-122. Contributions relieving carrier of 
1% of net written premiums. posting bond or making special 
97-117. Distribution of excess when mutual deposit. 
fund exceeds 5% of loss reserves; 
ARTICLE 1. 


Workmen's Compensation Act. 


§ 97-1. Official title.—This article shall be known and cited as “The North 
Carolina Workmen’s Compensation Act.” 


Editor’s Note.—For case law survey on 
workmen’s compensation, see 41 N. C. 
Law Rev. 409. 

In General.—It was the purpose of the 
General Assembly in providing for com- 
pensation for an employee, that the North 
Carolina Industrial Commission, created 
by the Workmen’s Compensation Act for 
that purpose, shall administer its provi- 
sions to the end that both employee and 
employer shall receive the benefits and 
enjoy the protection of the act. The act 
contemplates mutual concessions by em- 
ployee and employer; for that reason, its 
validity has been upheld, and its policy 
approved. Winslow v. Carolina Conference 
Ass'n, 211 N. Co 57177191 Si. 403) (1937): 
See Lee v. American Enka Corp., 212 N. 
C. 455, 193 S. E. 809 (1937); National 
Labor Relations Board v. Moss Planing 
Mill Co., 224 F. (2d) 702 (1955). 

Purpose of Act.—The primary purpose 
of legislation of this kind is to compel in- 
dustry to take care of its own wreckage. 
Barber v. Minges, 223 N. C. 213, 25 S. E. 
(2d) 837 (1943). 

The underlying purpose 
men’s Compensation Act 
compensation for workmen who suffer dis- 
ability by accident arising out of and in 
the course of their employment. Henry v. 
A. C. Lawrence Leather Co., 234 N. C. 
126, 66 S. E. (2d) 693 (1951). 


One of the primary objects and pur- 
poses of compensation laws is to grant 
certain and speedy relief to injured em- 
ployees, or, in case of death, to their de- 
pendents. Cabe v. Parker-Graham-Sexton, 
202 N. C. 176, 162 S. E. 223 (1932), 


of the Work- 
is to provide 
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The general purpose of the Workmen’s 
Compensation Act, in respect to compen- 
sation for disability, is to substitute, for 
common-law or statutory rights of action 
and grounds of liability, a system of money 
payments by way of financial relief for 
loss of capacity to earn wages. There is 
no compensation provided for physical 
pain or discomfort. Branham y. Denny 
Roll, etc., Co., 223 Ni.C,' 238; 2608. E.. (2d) 
865 (1943). 

One of the purposes of the Workmen’s 
Compensation Act is to relieve against 
hardship rather than to afford full com- 
pensation for injury. The fixing of maxi- 
mum and minimum awards in industry is 
a compromise. Kellams vy. Carolina Metal 
Products, Inc., 248 N. C. 199, 102 S. E. 
(2d) 841 (1958). 

It is not the purpose of the Workmen’s 
Compensation Act to exculpate or absolve 
employers from the consequences of their 
negligent conduct. Tscheiller vy. National 
Weaving Co., 214 N. C. 449, 199 S. E. 623 
(1938). 

The philosophy which supports. the 
Workmen’s Compensation Act is that the 
wear and tear of human beings in modern 
industry should be charged to the industry, 
just as the wear and tear of machinery has 
always been charged. And while such 
compensation is presumably charged to the 
industry, and consequently to the employer 
or owner of the industry, eventually it be- 
comes a part of the fair money cost of the 
industrial product, to be paid for by the 
general public patronizing such products. 
Vause v. Vause Farm Equipment Co., 233 
N. C. 88, 63 S. E. (2d) 173 (1950). 
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The Workmen’s Compensation Act is 
primarily for the protection and benefit of 
the employee, and he is entitled to know 
with certainty when his right of action 
accrues. Hartsell v. Thermoid Co., 249 N. 
C. 527, 107 S. E. (2d) 115 (1959). 

Application—The Workmen’s Compen- 
sation Act deals with the incidents and 
risks of the contract of employment, in 
which is included the negligence of the 
employer in that relation. It has no ap- 
plication outside the field of industrial acci- 
dent; and does not intend, by its general 
terms, to take away common-law or other 
rights which pertain to the parties as mem- 
bers of the general public, disconnected 
from the employment. Barber v. Minges, 
223 N. C, 213, 25 S. E. (2d) 837 (1943). 


Constitutionality. — The Workmen’s 
Compensation Act of North Carolina has 
been held to be constitutional by the Su- 
preme Court of that State, and the Su- 
preme Court of the United States has 
upheld the constitutionality of similar com- 
pensation acts. Jenkins v. American Enka 
Corp., 95 F. (2d) 755 (1938). 

The contention that the Workmen’s 
Compensation Act is unconstitutional on 
the ground that it destroys the right of 
trial by jury is untenable. McCune v. 
Rhodes-Rhyne Mfg. Co., 217 N. C. 351, 8 
S. E. (2d) 219 (1940). See Hagler v. 
Mecklenburg Highway Comm., 200 N. C. 
733, 158, S. E. 383 (1931). 

The act is not unconstitutional in de- 
nying punitive damages for willful injuries 
to an employee. McCune v. Rhodes-Rhyne 
Mfg. Co., 217 N. C. 351, 8 S. E. (2d) 219 
(1940). 

Mother of deceased employee contended 
that she was entitled under the statute 
of distribution to any sum _ receivable 
for death of deceased and that the Work- 
men’s Compensation Act, which deprived 
her of that right, was unconstitutional. It 
was held that compensation legislation is 
a valid exercise of police power. Heavner 
yo) Lancolnton,; 202%:Ni C.icd00,.162). 5... EB. 
909 (1932), appeal dismissed, 287 U. S. 
672, 53 S. Ct. 4, 77 L. Ed. 579 (1932). 


Basis of Liability. — The Workmen’s 
Compensation Act takes into consideration 
certain elements of a mutual concession 
between the employer and employee by 
which the question of negligence is elimi- 
nated, and liability under the act rests 
upon the employer upon the condition 
precedent of an injury by accident occur- 
ring in the course of employm: ' and 
arising out of it. Conrad v. Cook- Lewis 
Foundry Co., 198 N. C. 723, 158 S. E. 266 
(1930). 
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The Workmen’s Compensation Act 
eliminates the question of negligence as a 
basis for recovery thereunder, but it is not 
the equivalent of general accident or health 
insurance, and provides for compensation 
only for those injuries by accident which 
arise out of and in the course of the em- 
ployment, Vause v. Vause Farm Equip- 
ment Co., 233 N. C. 88, 63 S. E. (2d) 178 
(1951). 

The Workmen’s Compensation Act Is 
Not an Accident and Health Insurance 
Act. — The legislative intent seems clear 
that our Workmen’s Compensation Act 
is an industrial injury act, and not an acci- 
dent and health insurance act. The court 
should not overstep the bounds of legisla- 
tive intent and make by judicial legisla- 
tion the compensation act an accident and 
health insurance act. Lewter v. Aber- 
crombie Enterprises, Inc., 240 N. C. 399, 
82 S. E. (2d) 410 (1954). 

The Workmen’s Compensation Act is 
not the equivalent of general accident or 
health insurance. Vause v. Vause Farm 
Equipment Co., 233 N. C. 88, 63 S. E. (2d) 
173 (1951). 

Construction. — The Workmen’s Com- 
pensation Act is to be construed liberally 
to effectuate the broad intent of the Act to 
provide compensation for employees sus- 
taining an injury arising out of and in the 
course of the employment, and no techni- 
cal or strained construction should be 
given to defeat this purpose. Johnson y. 
Asheville Hosiery Company, 199 N. C. 38, 
153 S. E. 591 (1930). See Roberts v. City 
ice, retes.-Co.,0210 NaC. 4072188: Si. 438 
(1936); Barbour y. State Hospital, 213 N. 
C. 515, 196 S. E. 812 (1938). 


The Workmen’s Compensation Act is a 
radical and systematic change in the com- 
mon law and must be liberally construed 
to accomplish its purposes. Its provisions 
are superior to the common law in all re- 
spects where it deals with the liabilities 
arising out of the relationship of employer 
and employee. Essick v. Lexington, 232 
N. C. 200, 60 S. E. (2d) 106 (1950). 


The Workmen’s Compensation Act re- 
quires that it be liberally construed to ef- 


fectuate the objects for which it was 
passed to provide compensation for 
workers injured in industrial accidents. 


Keller vy. Electric Wiring Co., Inc., 259 N. 
C, 222, 130 S. E. (2d) 342 (1963). 

The Workmen’s Compensation Act 
should be liberally construed to the end 
that the benefit thereof should not be de- 
nied upon technical, narrow and strict in- 
terpretation. Henry v. A. C. Lawrence 
Leather Co., 231 N. C. 477, 57 S. E. (2d) 
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760 (1950); Guesi v. Brenner Iron & Metal 
Co., 241 N: C. 448, 85 S. EB. (2d) .596 
(1955); Graham v. Wall, 220 N. C. 84, 16 
S. E. (2d) 691 (1941); Hartley v. North 
Carolina Prison Dept., 258 N. C. 287, 128 
S. E. (2d) 598 (1962); Kellams v. Carolina 
Metal Products, Inc., 248 N. C. 199, 102 S. 
E. (2d) 841 (1958). 

However, the rule of liberal construction 
cannot be extended beyond the clearly ex- 
pressed language of the act. Gilmore v. 
Hoke County Board of Education, 222 N. 
C. 358, 23 S. E. (2d) 292 (1942). 

The rule of liberal construction cannot 
be employed to attribute to a provision of 
the act a meaning foreign to the plain and 
unmistakable words in which it is couched. 
Henry v. A. C. Lawrence Leather Co., 
p31 NeiC.. 477, 57 Sack (20) 57.60 411 950)- 
Guest v. Brenner Iron & Metal Co., 241 
New Cy 448,5:85 S.8 Babhledjat 500 at lao). 
Hatchett v. Hitchcock Corp., 240 N. C. 
591, 83 S. E. (2d) 539 (1954). 

Nor can the rule of liberal construction 
be carried to the point of applying the act 
to employments not within its stated 
scope, or not within its intent or purpose. 
Wilson v. Mooresville, 222 N. C. 283, 22 
S. E. (2d) 907 (1942). 

The doctrine of liberal construction of 
the Workmen’s Compensation Act arises 
out of the act itself and relates only to 
cases falling within the purview of the act. 
It cannot be invoked to determine when 
the act applies. Hayes v. Elon College, 224 
N. C. 11, 29 S. E. (2d) 137 (1944). 


The courts are without authority to en- 
large the meaning of the terms used in the 
Workmen’s Compensation Act by the leg- 
islature or to extend by construction its 
scope and intent so as to include persons 
not embraced by its terms. Hayes v. Elon 
College, 224) N. Cy 44, 29 ts. aed ela 
(1944). 


The provisions of the Workmen’s Com- 
pensation Act are to be liberally construed 
to effectuate the legislative intent as 
gathered from the act to award compen- 
sation for the injury or death of an em- 
ployee arising out of and in the course of 
his employment, irrespective of the ques- 
tion of negligence. Reeves v. Parker-Gra- 
ham-Sexton, Inc., 199 N. C. 236, 154 S. 
E. 66 (1930). 

The Workmen’s Compensation Act must 
be liberally construed and liberally ap- 
plied. Thomas v. Raleigh Gas Co., 218 N. 
C. 429, 11 S. E. (2d) 297 (1940). 

The various provisions of the Work- 
men’s Compensation Act are to be con- 
strued in their relations to each other as 
a whole to effectuate the intent of the leg- 
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islature to provide compensation to an em- 
ployee for injury arising out of and in the 
course of his employment. Rice v. Denny 
Roll & Panel Co., 199 N. C. 154, 154 S. E. 
69 (1930). 

The Workmen’s Compensation Act will 
be construed as a whole to effectuate the 
intent of the General Assembly. Morris v. 
Laughlin Chevrolet Co., 217 N. C. 428, 8 
S. E. (2d) 484, 128 A. L. R. 132 (1940). 


The Industrial Commission has exclusive 
jurisdiction of the rights and remedies 
herein afforded. Hedgepeth y. Lumber- 
men’s Mut. Cas. Co., 209 N. C. 45, 182 S. 
E. 704 (1935); Thomason v. Red Bird Cab 
Cow2ssn0N: Cigeoe, (70055 Ese (2d) 4706 
(1952). 

Ordinarily, when the pleadings in a 
common-law tort action disclose that the 
parties are subject to and bound by the 
provisions of the North Carolina Work- 
men’s Compensation Act with respect to 
the injury involved, dismissal is proper, 
for the Industrial Commission has exclu- 
sive jurisdiction in such cases. Neal v. 
Clary, 259). NQGS 163; 21308 Saetu(eda se 
(1963). 

Findings of fact of the Industrial Com- 
mission, supported by competent evidence, 
were to the effect that defendant's em- 
ployee was temporarily employed in pump- 
ing water from a barge which was being 
loaded with logs on a navigable river, that 
the barge careened, that the employee fell 
or jumped from the shore side of the barge 
and was actually killed on land as a result 
of the barge crushing him. It further ap- 
peared that the barge was without means 
of propulsion and was at the time incapable 
of navigation, and that both the employee 
and the defendant had accepted, and were 
amenable to this chapter. It was held that 
the North Carolina Industrial Commission 
had jurisdiction to hear and determine the 
claim for compensation for the employee’s 
death, its jurisdiction not being ousted by 
the admiralty and maritime jurisdiction of 
the United States. Johnson y. Foreman- 
Blades. Lbr...Counet6 -NieCo 1234) Sek. 
(2d) 334 (1939). 

What Law Governs.—The rights of em- 
ployer, employee, and insurance carrier 
under a workmen’s compensation statute 
are governed by the law of the state of 
the statute. Betts v. Southern Ry. Co., 71 
F. (2d) 787 (1934). 


Judicial Notice—Our courts will take 
judicial notice of a public statute of the 
State, which therefore need not be pleaded, 
and the North Carolina Workmen's Com- 
pensation Act is a public statute. Miller v. 
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Roberts, 212 N. C. 
(1937). 

Employer and employee held not to 
come within the provisions of the North 
Carolina Workmen’s Compensation Act. 
Pennsylvania Threshermen, etc., Ins. Co. 
v. Harrill, 106 F. Supp. 332 (1952). 

Applied in Davis v. Mecklenburg 


§ 97-2. Definitions.—When used 
wise requires— 
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County, 214 N. C. 469, 199 S. E. 604 
(1938). 

Cited in Dark v. Johnson, 225 N. C. 651, 
36 S. E. (2d) 237 (1945); Morris v. Wil- 
kins, 241, No'Cy 507, 85 S. BE.) (2d) +892 
(1955); Whitlow v. Seaboard Air Line R. 
Co., 222 F. (2d) 57% (1955); Tipton v. 
Barge, 243 F. (2d) 531 (1957). 


in this article, unless the context other- 


(1) Employment. — The term “employment” includes employment by the 
State and all political subdivisions thereof, and all public and quasi- 
public corporations therein and all private employments in which five 
or more employees are regularly employed in the same business or 
establishment, except agriculture and domestic services, and an in- 
dividual sawmill and logging operator with less than ten (10) em- 


ployees, who saws and logs 


less than sixty (60) days in any six 


consecutive months and whose principal business is unrelated to saw- 


milling or logging. 


(2) Employee.—The term “employee” means every person engaged in an 
employment under any appointment or contract of hire or apprentice- 
ship, express or implied, oral or written, including aliens, and also 


minors, whether lawfully or 


unlawfully employed, but excluding per- 


sons whose employment is both casual and not in the course of the 
trade, business, profession or occupation of his employer, and as re- 
lating to those so employed by the State, the term “employee’’ shall 
include all officers and employees of the State, except only such as 
are elected by the people, or by the General Assembly, or appointed 
by the Governor to serve on a per diem, part time or fee basis, either 
with or without the confirmation of the Senate; as relating to mu- 
nicipal corporations and political subdivisions of the State, the term 


“employee” shall include all 


officers and employees thereof, except 


such as are elected by the people: Provided, that the governing body 


of any municipal corporation 


or political subdivision may, in its dis- 


cretion, bring officers elected by the people within the coverage of 
this article by adopting an appropriate resolution, and during the time 
such resolution is in effect any such elected officer shall be deemed 
to be an “employee” of such municipal corporation or political sub- 


division under this article. 


The term “employee” shall include mem- 


bers of the North Carolina National Guard, except when called into 
the service of the United States, and members of the North Carolina: 
State Guard, and members of these organizations shall be entitled to 
compensation for injuries arising out of and in the course of the per- 
formance of their duties at drill, in camp, or on special duty under 


orders of the Governor. 


The term “employee” shall include deputy 


sheriffs and all persons acting in the capacity of deputy sheriffs, 
whether appointed by the sheriff or by the governing body of the 


county and whether serving 


on a fee basis or on a salary basis, or 


whether deputy sheriffs serving upon a full time basis or a part time 
basis, and including deputy sheriffs appointed to serve in an emer- 
gency, but as to those so appointed, only during the continuation 


of the emergency. 


The sheriff shall furnish to the board of county 


commissioners a complete list of all deputy sheriffs named or ap- 


pointed by him immediately 


after their appointment, and notify the 


board of commissioners of any changes made therein promptly after 


such changes are made. 


Any reference to an employee who has 
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been injured shall, when the employee is dead, include also his legal 
representative, dependents, and other persons to whom compensation 
may be payable: Provided, that the third and fourth sentences herein 
shall not apply to Alleghany, Avery, Bladen, Carteret, Chero- 
kee, Gates, Hyde, Macon, Pender, Perquimans, Union, Watauga 
and Wilkes counties: Provided, further, that any employee as herein 
defined of a municipality, county, or of the State of North Carolina 
while engaged in the discharge of his official duty outside the juris- 
dictional or territorial limits of the municipality, county, or the State 
of North Carolina and while acting pursuant to authorization or in- 
struction from any superior officer, shall have the same rights under 
this article as if such duty or activity were performed within the 
territorial boundary limits of his employer. 

Every executive officer elected or appointed and empowered in ac- 
cordance with the charter and by-laws of a corporation, other than a 
charitable, religious, educational or other non-profit corporation, shall 
be an employee of such corporation under this article. 

Any such executive officer of a charitable, religious, educational, or 
other non-profit corporation may, notwithstanding any other provi- 
sion of this article, be brought within the coverage of its insurance 
contract by any such corporation by specifically including such execu- 
tive officer in such contract of insurance and the election to bring 
such executive officer within the coverage shall continue for the 
period such contract of insurance is in effect, and during such period 
such executive officers thus brought within the coverage of the in- 
surance contract shall be employees of such corporation under this 
article. 

A county agricultural extension service employee holding an ap- 
pointment as a member of the staff of the United States Department of 
Agriculture shall not be an employee of the county under this article. 


(3) Employer.—The term “employer” means the State and all political sub- 


divisions thereof, all public and quasi-public corporations therein, 
every person carrying on any employment and the legal representa- 
tive of a deceased person or the receiver or trustee of any person. 
The board of commissioners of each county of the State, for the pur- 
poses of this law, shall be considered as “employer” of all deputy 
sheriffs serving within such county, or persons serving or performing 
the duties of a deputy sheriff, whether such persons are appointed 
by the sheriff or by the board of commissioners and whether serving 
on a fee basis or salary basis. Each county is authorized to insure its 
compensation liability for deputy sheriffs to the same extent it is 
authorized to insure other compensation liability for employees there- 
of: Provided, that the last two sentences herein shall not apply to 
Alleghany, Avery, Bladen, Carteret, Cherokee, Gates, Hyde, Macon, 
Pender, Perquimans, Union, Watauga and Wilkes counties. 


(4) Person.—The term “person” means individual, partnership, association 


or corporation. 


(5) Average Weekly Wages. — “Average weekly wages” shall mean the 


earnings of the injured employee in the employment in which he was 
working at the time of the injury during the period of fifty-two weeks 
immediately preceding the date of the injury, including the subsistence 
allowance paid to veteran trainees by the United States government, 
provided the amount of said allowance shall be reported monthly by 
said trainee to his employer, divided by fifty-two; but if the injured 
employee lost more than seven consecutive calendar days at one or 
more times during such period, although not in the same week, then 
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the earnings for the remainder of such fifty-two weeks shall be divided 
by the number of weeks remaining after the time so lost has been 
deducted. Where the employment prior to the injury extended over 
a period of less than fifty-two weeks, the method of dividing the 
earnings during that period by the number of weeks and parts thereof 
during which the employee earned wages shall be followed; provided, 
results fair and just to both parties will be thereby obtained. Where, 
by reason of a shortness of time during which the employee has been 
in the employment of his employer or the casual nature or terms of 
his employment, it is impractical to compute the average weekly 
wages as above defined, regard shall be had to the average weekly 
amount which during the fifty-two weeks previous to the injury was 
being earned by a person of the same grade and character employed 
in the same class of employment in the same locality or community. 

But where for exceptional reasons the foregoing would be unfair, 
either to the employer or employee, such other method of computing 
average weekly wages may be resorted to as will most nearly ap- 
proximate the amount which the injured employee would be earning 
were it not for the injury. 

Wherever allowances of any character made to an employee in lieu 
of wages are specified part of the wage contract they shall be deemed 
a part of his earnings. 

Where a minor employee, under the age of twenty-one years, sus- 
tains a permanent disability or dies, the compensation payable for 
permanent disability or death shall be calculated, first, upon the aver- 
age weekly wage paid to adult employees employed by the same 
employer at the time of the accident in a similar or like class 
of work which the injured minor employee would probably 
have been promoted to if not injured, or, second, upon such other 
method as may be used to compute the average weekly wage as will 
most nearly approximate the amount which the injured employee 
would be earning as an adult if it were not for the accident. Com- 
pensation for temporary total disability shall be computed upon the 
average weekly wage at the time of the accident, unless the total dis- 
ability extends more than fifty-two weeks and then the compensation 
may be increased in proportion to his expected earnings. 

In case of disabling injury to a volunteer fireman under compen- 
sable circumstances, compensation payable shall be calculated upon 
the average weekly wage the volunteer fireman was earning in the 
employment wherein he principally earned his livelihood as of the 
date of injury. 7 

(6) Injury.—“Injury and personal injury” shall mean only injury by ac- 
cident arising out of and in the course of the employment, and shall 
not include a disease in any form, except where it results naturally 
and unavoidably from the accident. 

(7) Carrier.—The term “carrier” or “insurer” means any person or fund 
authorized under § 97-93 to insure under this article, and includes 
self-insurers. 

(8) Commission.—The term “Commission” means the North Carolina In- 
dustrial Commission, to be created under the provisions of this arti- 
cle. 

(9) Disability——The term “disability” means incapacity because of injury 
to earn the wages which the employee was receiving at the time of 
injury in the same or any other employment. 

(10) Death. — The term “death” as a basis for a right to compensation 
means only death resulting from an injury. 
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(11) Compensation.—The term “compensation” means the money allow- 


(12) 


(13) 


(14) 


(15) 


(16) 
(17) 


(18) 


ance payable to an employee or to his dependents as provided for in 
this article, and includes funeral benefits provided herein. 

Child, Grandchild, Brother, Sister—The term “child” shall include a 
posthumous child, a child legally adopted prior to the injury of the 
employee, and a stepchild or acknowledged illegitimate child depend- 
ent upon the deceased, but does not include married children unless 
wholly dependent upon him. “Grandchild” means a child as above 
defined of a child as above defined. “Brother” and “sister” include 
stepbrothers and stepsisters, half brothers and half sisters, and broth- 
ers and sisters by adoption, but does not include married brothers 
nor married sisters unless wholly dependent on the employee. “Child,” 
“grandchild,” “brother,” and “sister” include only persons who at 
the time of the death of the deceased employee are under eighteen 
years of age. 

Parent. — The term “parent” includes stepparents and parents by 
adoption, parents-in-law, and any person who for more than three 
years prior to the death of the deceased employee stood in the place 
of a parent to him, if dependent on the injured employee. 
Widow.—The term “widow” includes only the decedent’s wife living 
with or dependent for support upon him at the time of his death; or 
living apart for justifiable cause or by reason of his desertion at such 
time. 

Widower.—The term “widower” includes only the decedent’s husband 
who at the time of her death lived with her and was dependent for 
support upon her. 

Adoption.—The term “adoption” or “adopted” means legal adoption 
prior to the time of the injury. 

Singular.—The singular includes the plural and the masculine includes 
the feminine and neuter. 


Hernia.—In all claims for compensation for hernia or rupture, result- 
ing from injury by accident arising out of and in the course of the 
employee’s employment, it must be definitely proven to the satisfac- 
tion of the Industrial Commission: 

a. That there was an injury resulting in hernia or rupture. 

b. That the hernia or rupture appeared suddenly. 

c. That it was accompanied by pain. 

d. That the hernia or rupture immediately followed an accident. 

e. That the hernia or rupture did not exist prior to the accident for 

which compensation is claimed. 

All hernia or rupture, inguinal, femeral or otherwise, so proven to 
be the result of an injury by accident arising out of and in the course 
of employment, shall be treated in a surgical manner by a radical 
operation. If death results from such operation, the death shall be 
considered as a result of the injury, and compensation paid in ac- 
cordance with the provisions of § 97-38. In nonfatal cases, if it is 
shown by special examination, as provided in § 97-27, that the in- 
jured employee has a disability resulting after the operation, com- 
pensation for such disability shall be paid in accordance with the 
provisions of this article. 

In case the injured employee refuses to undergo the radical opera- 
tion for the cure of said hernia or rupture, no compensation will be 
allowed during the time such refusal continues. If, however, it is 
shown that the employee has some chronic disease, or is otherwise 
in such physical condition that the Commission considers it unsafe 
for the employee to undergo said operation, the employee shall be 
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paid compensation in accordance with the provisions of this article. 
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Employment, 
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B. Accident. 
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1. In General. 
2. Origin and Cause of Acci- 
dent. 

a. Risks Incident to the 
Employment Gener- 
ally. 

b. Falls. 

ec. Heat Exhaustion, Sun- 
stroke, Freezing, etc. 

d. Street and Highway 
Accidents. 

e. Assaults and Fights. 

f. Horseplay. 

3. Time, Place and Circum- 
stances of Accident. 

a. Injuries While Acting 
for Benefit of Self or 
Third Person. 

b. Injuries While Going 
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d. Injuries during Lunch 
Hour. 
e. Injuries While Trav- 
eling. 
f. Deviation, Departure 
and Abandonment. 
4. Evidence and Burden of 
Proof. 
5. Miscellaneous 
Cases. 
D. Injury from Disease. 
E. Aggravation of Existing In- 
firmity; Contributing to In- 
jury. 
Disability, 
. Compensation. 
. Child, Grandchild, ete. 
. Widow; Widower. 
. Hernia. 


Illustrative 


Cross Reference. 


As to jurisdiction of Commission de- 
pendent on showing of employment of 
five or more, see note to § 97-13. 


I. IN GENERAL. 


Editor’s Note. — The 1933 amendment 
added to subdivision (1) of this section a 
clause applicable to sawmill and logging 
operators. 

The 1939 amendment inserted the pres- 
ent third and fourth sentences in subdivi- 
sion (2) and added the second and third 
sentences to subdivision (3). 

The first 1943 amendment added the first 
proviso in subdivision (2) and the proviso 
at the end of subdivision (3). The second 
1943 amendment inserted the second sen- 
tence in subdivision (2). 

The 1945 amendment rewrote the cree 
part of subdivision (1) relating to sawmill- 
ing and logging, and added the fourth 
paragraph of subdivision (5). 

The 1947 amendment inserted in sub- 
division (5) the provision as to subsistence 
allowance paid to veteran trainees. 

The 1949 amendment added the last pro- 
viso in the first paragraph of subdivision 
(2). 

The 1953 amendment inserted “to serve 
on a per diem, part time or fee basis” in 
the first sentence of subdivision (2) and 
added the former second paragraph there- 
of, 

The first 1955 amendment added “Alle- 
ghany” to the list of counties in subdivi- 
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sions (2) and (3). The second 1955 amend- 
ment added the last paragrap] of subdivi- 
sion (5) and the third 1955 amendment 
substituted the present second and third 


paragraphs of subdivision (2) for the 
former second paragraph. 
The 1957 amendment deleted “Ashe” 


from the lists of counties in subdivisions 
(2)panda(s). 

The 1959 amendment rewrote the latter 
part of the first sentence of subdivision 
Paes 
The first 1961 amendment deleted “Cas- 
well” from the list of counties appearing 
near the end of the first paragraph of sub- 
division (2). It also deleted “Caswell” 
from the proviso at the end of subdivi- 
tion (3). 

The second 1961 amendment added the 
last paragraph of subdivision (2). 

For brief comment on the 1949 amend- 
ment, see 27 N. C. Law Rev. 495. 

For brief comment on the 1953 amend- 
ment, see 31 N. C. Law Rev. 451. 

Burden of Proving Claim Compensable. 
— Claimant in a proceeding under the 
Workmen’s Compensation Act has the 
burden of proving that his claim is com- 
pensable under the act. Henry v. A. C. 
Lawrence Leather Co., 231 N. C. 477, 57 
S) BE (dy "760.,(.1950): 

Applied in Miller v. Roberts, 212 N. Cr 
126, 193 S. E. 286 (1937); Edwards .v. 
Raleigh, 240 N. C. 137, 81 S. E. (2d) 273 
(1954); McNair v. Ward, 240 N. C. 330, 82 
S. E. (2d) 85 (1954); Rice v. Thomasville 
Chair Co., 238 N. C. 121, 76 S. E. (2d) 311 


(1953); Harris v. Asheville Contracting 
Co., 240 N. C715, 83S. HE. (2d) 802 
(1954). 


Quoted in Duncan v. Carpenter, 233 N. 
C. 422, 64 S. E. (2d) 410 (1951); Brinkley 
v. United Feldspar & Minerals Corp., 246 
N. C. 17, 97 S. E. (2d) 419 (1957); Wesley 
v. Lea, 252 N. C. 540, 114 S. E. (2d) 350 
(1960); Jackson v. Bobbitt, 253 N. C. 670. 
A17 eS) Eo (od) S0ba (eo: 

Stated in Fields v. Hollowell, 238 N. C. 
614, 78 S. E. (2d) 740 (1953); Evans v. 
Asheville Citizens Times Co., 246 N. C. 
669,°100 S. E.° (2d) %5 (1957). 

Cited in Murphy v. American Enka 
Corp., 213 N. C. 218, 195 S. E. 536 (1938); 
Lineberry v. Mebane, 219 N. C. 257, 13 S. 
BP ed) 429; 142A Lee Ras 1941s 
Young v. Whitehall Co., 229 N.C. 360, 49 
S. E. (2d) 797 (1948); Worley v. Pipes, 229 
N. C. 465, 50 S. E. (2d) 504 (1948); Sweatt 
vy. Rutherford County Board of Education, 
237 N. C. 653, 75 S. E. (2d) 738 (1953); 
Fields v. Hollowell, 238 N. C. 614, 78 S. 
E. (2d) 740 (1953); Watts v. Brewer, 243 
N. C. 422, 90 S. E. (2d) 764 (1956); Smith 
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vy. Mecklenburg County Chapter American 
Red Cross, 245,N. C. 116,95 S. E. (2d) 
559 (1956); Shealy v. Associated Trans- 
port, inc. 2oenNe Go 4738, 111475.. 8 esd) 
702 (1960); Davis v. N. C. Granite Corp., 
259 N. C. 672, 131 S. E. (2d) 335 (1963). 


II. EMPLOYMENT; EMPLOYEE; 
EMPLOYER. 


A. Employment. 


Having five or more employees is a ju- 
risdictional prerequisite and must appear of 
record on appeal. Chadwick v. North Car- 
olina Dept. of Conservation & Develop- 
ment, 219 N. C. 766, 14 S. E. (2d) 842 
(1941). 

As to what constitutes “five or more 
employees,” etc., see § 97-13 (b). 

Subdivision (1) of This Section Modi- 
fied by § 97-19.—As a general proposition 
the only private employments covered by 
the Workmen’s Compensation Act are 
those “in which five or more employees 
are regularly employed in the same busi- 
ness or establishment.” But this general 
rule is subject to the exception created by 
§ 97-19, which was manifestly enacted to 
protect the employees of financially irre- 
sponsible subcontractors who do not carry 
workmen’s compensation insurance, and to 
prevent principal contractors, immediate 
contractors, and subcontractors from re- 
lieving themselves of liability under the 
act by doing through subcontractors what 
they would otherwise do through the 
agency of direct employees. Withers v. 
Black. 2300 N, C.p428 53. os ean(eamoos 
(1949). 


Same—Secondary Liability of Contrac- 
tor to Employees of Subcontractor, 
Where a contractor sublets a part of the 
contract to a subcontractor without requir- 
ing from the subcontractor a certificate 
that he has procured compensation insur- 
ance or has satisfied the Industrial Com- 
mission of his financial responsibility as a 
self-insurer under § 97-93, such contractor 
is properly held secondarily liable for com- 
pensation to an employee of the subcon- 
tractor, even though the contractor reg- 
ularly employs less than five employees. 
Withers v. Black, 230 N. C. 428, 53 S. E. 
(2d) 668 (1949), 

Evidence Sufficient to Show Five or 
More Persons Regularly Employed.—Evi- 
dence tending to show that the employer 
regularly employed three persons in his 
general mercantile business and that for 
more than two months prior to the acci- 
dent in suit he had employed two other 
persons at stated weekly wages to deliver 
fertilizers by truck in the operation of his 
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mercantile business, supports the finding 
of the Industrial Commission that the em- 
ployer had five or more persons regularly 
employed in his business and that he was 
therefore subject to the Workmen’s Com- 
pensation Act. Hunter v. Peirson, 229 N. 
C. 356, 49 S. E. (2d) 653 (1948). 

Right to Compensation Depends on Ex- 
istence of Employer-Employee Relation- 
ship.—In Hollowell v. North Carolina De- 
partment of Conservation and Develop- 
ment, 206 N. C. 206, 173 S. E. 603 (1934), 
the court, at 208, states that “The liability 
of one to pay, and the right of another to 
receive, compensation depends 

upon some appointment or the 
existente of the relation of employer and 
employee and is to be determined 
by the rules governing the establishment of 
contracts Pmeltmwast held wsthat no 
such relation existed betwee. the defen- 
dant and the game warden who was injured 
as a result of testifying in a criminal pros- 
ecution. 


Acts Constituting Acceptance of Offer 
of Employment.—Under the circumstances, 
the act of an employee in reporting to the 
union office in this State, accepting a re- 
ferral slip, and starting upon the trip to 
the job, constituted an acceptance of an 
offer of employment, so that the contract 
of employment was made and completed 
in this State. Warren v. Dixon & Christo- 
pher Co., 252 N. C. 534, 114 S. E. (2d) 250 
(1960). 

Authority of Driver to Employ Helper. 
—Where deceased was employed and paid 
by defendant’s driver to assist him in de- 
livering bottled drinks, but the defendant 
knew of, and consented to, the arrange- 
ment between deceased and the driver, evi- 
dence is sufficient to support a finding that 
deceased was an employee of defendant. 
Michaux y. Gate City Orange Crush Bot- 
tling Co., 205 N. C. 786, 172 S. E. 406 
(1934). 

No Employment before Appointment as 
Game Warden Accepted.—X requested the 
State Game Commission to appoint the 
plaintiff as a deputy game warden. After 
the papers had been mailed out but before 
they were accepted by plaintiff, he went 
with X to assist in breaking bear traps. 
He was injured while employed in this 
work. The court affirmed the Commis- 
sion’s holding that there was no employ- 
ment until after the appointment had been 
accepted. Birchfield v. Dept. of Conserva- 
tion and Development, 204 N. C. 217, 167 
S. E. 855 (1933). 

State Compensation Laws Inapplicable 
to Employment of Purely Admiralty Cog- 
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nizance.—In London Guarantee and Acci. 
Co. v. Industrial Acci. Comm., 279 U. S. 
109, 49 S. Ct. 296, 73 L. Ed. 632 (1929), 
the rule was stated as follows: “To hold 
that a seaman engaged and injured in an 
employment purely of admiralty cogni- 
zance could be required to change the na- 
ture or conditions of his recovery under a 
state compensation law would certainly 
be prejudicial to the characteristic features 
of the general maritime law.” 

Injury to Employee Temporarily En- 
gaged in Pumping Water from Barge. — 
Employee, hired for other types of work, 
was temporarily engaged in pwmping water 
from a leaking and powerless barge which 
was being loaded with logs on the Roa- 
noke River. “The logs started rolling, the 
barge careened toward the channel,” and 
the employee, on jumping ashore, was 
crushed by the barge and killed. He and 
his employer had both accepted the State 
compensation act. It was held that the 
claim was properly cognizable by the Com- 
mission. The application of the State act 
to such a situation does not violate the 
federal Constitution by interference with 
the uniformity of the general maritime 
law. Johnson y. Foreman-Blades Lbr. Co., 
216 N. C. 123, 4 S. E. (2d) 334 (1939). 

Sawmills and Logging Operations. 
Plaintiff was injured while serving as a 
brakeman on a train that was used exclu- 
sively for the purpose of moving timber 
from defendant’s land to its mill. The 
court treated the action as one for negli- 
gence and did not mention the Workmen’s 
Compensation Act. Bateman v. Brooks, 
204 N. C. 176, 167 S. E. 627 (1933). 


B. Employee. 
1, In General. 


What Employees Excluded.—This chap- 
ter excludes persons whose employment is 
casual and not in the course of the trade, 
business, profession or occupation of the 
employer, and specifically excepts from its 
provisions casual employees, farm laborers 
and domestic servants. Burnett v. Palmer- 
Lipe Paint Co., 216 N. C. 204, 4S. E. (2d) 
507 (1939). 

One who seeks to avail himself of the 
Workmen’s Compensation Act must come 
within its terms and must be held to proof 
that he is in a class embraced in the act. 
Hayes v. Board of Trustees, 224 N. C. 11, 
29 S. E. (2d) 137 (1944). 

Claimant Must Be Employee of Em- 
ployer from Whom Compensation Is 
Claimed.—An injured person is entitled to 
compensation under the Workmen’s Com- 
pensation Act only if he is ai employee 
of the party from whom compensation is 
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claimed at the time of his injury. Hart v. 
Thomasville Motors, Inc., 244 N. C. 84, 92 
S. E. (2d) 673 (1956). 

Whether an injured person is an em- 
ployee of the defendant is a matter of 
proof which may properly be determined 
in the Supreme Court. Charnock vy. Re- 
using Light & Refrigerating Co., 202 N. C. 
105, 161 S. E. 707 (1931) (where plaintiff 
brought a common-law action to recover 
for injuries received while riding as a 
guest). 

Executives.—For cases involving exec- 
utives, decided before the passage of the 
1955 amendment making executives em- 
ployees, see Hodges v. Home Mortgage 
Co., 201 N. C. 701, 161 S. E. 220, 81 A. L. 
R. 648 note (1931); Hunter vy. Hunter 
Auto Co., 204 N. C. 723, 169 S. E. 648 
(1933); Jones v. Planters’ Nat. Bank and 
artist. CO,,4 206) N.C. 214s h7s aero on 
(1934); Nissen v. Winston-Salem, 206 N. 
C. 888, 175 S. E. 310 (1934); Rowe v. 
Rowe-Coward Co., 208 N. C. 484, 181 S. 
E. 254 (1935); Gassaway v. Gassaway, 220 
N. C. 694, 18 S. E. (2d) 120 (1942); Pear- 
son v. Newt Pearson, Inc., 222 N. C. 69, 
21S. E. (2d) 879 (1942). 


2. Casual Employees; Employment in 

the Course of Trade, etc. 

Cross Reference.—See also note to § 97- 
13. 

When Casual Employee Entitled to 
Compensation.—Section 97-13 of this chap- 
ter, providing that the act shall not apply 
to casual employees, is not totally repug- 
nant to this section, providing for compen- 
sation for an injury to an employee while 
“in the course of the trade, business,” etc., 
and an employee is entitled to compensa- 
tion even if the employment is casual, if he 
is injured in the course of the trade, busi- 
ness, etc. Johnson v. Asheville Hosiery 
Co., 199 N. C. 38, 153 S. E. 591°(1930). 

The restriction of this act excluding in- 
juries sustained in casual employment will 
not exclude an applicant under the pro- 
visions of the act when he sustains in- 
juries in the course of the general trade, 
business, etc., of the employer and mate- 
rial or expedient therein, and the painting 
of the interior of a machine room to give 
the employees therein a better light or for 
the protection of the permanent structure, 
is not a casual employment and is one in 
the general course of business, and the 
Workmen’s Compensation Act applies to 
an injury received by a workman engaged 
in such painting. Johnson y. Asheville 
Hosiery Company, 199 N. C. 38, 153 S. E. 
591 (1930). 

Employment Is Not Casual because In- 
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termittent. — The Commission has said: 
oo . we must conclude that the legisla- 
ture did not contemplate an employment to 
be continuous in order to bring it within 
the act, as they certainly would not enact 
a statute with such requirements that com- 
mon knowledge would show to be a nullity 
under such construction.” Employment 
that is definite, whether for a day or for a 
year, is not casual. 8 N. C. Law Rev. 422. 

Employment continuously for five or six 
weeks in construction of facilities for de- 
fendant’s plant may not be held to be 
either casual or not in the course of de- 
fendant’s business. Smith v. Southern 
Waste. Paper Co. 326 IN. C47, 36 5.0 
(2d) 730 (1946). 

Decedents Held Not Casual Employees. 
—The evidence tended to show that the 
defendant operated a general mercantile 
business, which included the selling and 
delivery of commercial fertilizers, and that 
plaintiffs’ intestates had been working for 
a period of more than two months at 
stated weekly wages in delivering the 
fertilizers by truck, when they met with 
a fatal accident arising out of and in the 
course of their employment. It was held 
that decedents were not casual employees, 
and further, the injury arose within the 
scope of the employer’s regular business, 
and therefore they were employees of de- 
fendant within the coverage of the Work- 
men’s Compensation Act. Hunter v. Peir- 
son, 229 N., C. 356, 49 S. E. (2d) 653 
(1948). 


3. Employees and Independent 
Contractors. 

Cross Reference.—For further cases in- 
volving independent contractors, see note 
to § 97-19. 

Common-Law Meaning of “Employee” 
and “Independent Contractor” Not 
Changed.—Except as to public officers the 
definition of “employee” contained in this 
section adds nothing to the common-law 
meaning of the term. Nor does it en- 
croach upon or limit the common-law 
meaning of “independent contractor.” 
These terms must be given their natural 
and ordinary meaning in their accepted 
legal sense. Hayes v. Board of Trustees, 
924 N. C. 11; 29°S. E. (2d) 137° (1944). 

Whether a person is an independent 
contractor or an employee within the 
meaning of the Workmen’s Compensation 
Act is to be determined in accordance with 
the common law. Scott v. Waccamaw 
Lbr. Co., 232 N. C. 162, 59 S. E. (2d) 425 
(1950). 

Independent Contractor Defined.—Gen- 
erally an independent contractor is one 
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who exercises independent employment 
and contracts to do a piece of work accord- 
ing to his own judgment and method, with- 
out being subject to his employer except 
as to the results of his work. Smith v. 
Southern Waste Paper Co., 226 N. C. 47, 
36 S. E. (2d) 730 (1946); McCraw v. 
Calvine Mills, Inc., 233 N. C. 524, 64 S. E. 
(2d) 685 (1951). 

When one undertakes to do a specific 
job under contract and the manner of do- 
ing it, including employment, payment and 
control of persons working with or under 
him, is left entirely to him, he will be re- 
garded as an independent contractor unless 
the person for whom the work is being 
done has retained the right to exercise con- 
trol in respect to the manner in which the 
work is to be executed. McCraw v. Cal- 
vine Mills, Inc., 233 N. C. 524, 64 S$. E. 
(2d) 658 (1951). 

Elements of Relationship of Employer 
and Independent Contractor. — The ele- 
ments which earmark the relationship of 
employer and independent contractor, are 
generally as follows: The person employed 
(a) is engaged in an independent busiaess, 
calling, or occupation; (b) is to have the 
independent use of his skill, knowledge, 
or training in the execution of the work; 
(c) is doing a specific piece of work at a 
fixed price, or for a lump sum or upon a 
quantitative basis; (d) is not subject to dis- 
charge because he adopts one method of 
doing the work rather than another; (e) is 
not in the regular employ of the other con- 
tracting party; (f) is free to use such as- 
sistants as he thinks proper; (g) has full 
control over such assistants: and (h) 
selects his own time. The presence of no 
one of these indicia is controlling, nor is 
the presence of all required. Hayes v. 
Elon College, 224 N. C. 11, 29 S. E. (2d) 
137 (1944). 

Test of Employee Is Right of Control. 
—The test is whether the party for whom 
the work is being done has the right to 
control the worker with respect to the 
manner or method of doing the work, as 
distinguished from the right merely to re- 
quire certain definite results conforming 
to the contract. If the employer has right 
of control, it is immaterial whether he 
actually exercises it. McCraw v. Calvine 
Mills, Inc., 233 N. C. 524, 64 S. E. (2d) 
658 (1951). See Hinkle v. Lexington, 239 
N. C. 105, 79 S. E. (2d) 220 (1953). 

The right of an employer to supervise 
and control the activities of one working 
under him determines to a great extent 
whether that one is an employee. Hunter 
v. Hunter Auto Co., 204 N. C. 723, 169 Si 
E. 648 (1933) (where claimant, a secretary 
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in defendant company, was under the su- 
pervision of the manager). 

In Bryson y. Gloucester Lbr. Co., 204 N. 
C. 664, 169 S. E. 276 (1933), the test was 
expressed as follows: “Generally speaking, 
an independent contractor is one who 
undertakes to produce a given result, but 
so that in the actual execution of the work 
he is not under the order. or control of the 
person for whom he does it, and may use 
his own discretion in matters and things 
not specified.” “One who represents an- 
other only as to the results of a piece of 
work, and not as to the means of accom- 
plishing it, is an independent contractor 
and not a servant or employce.” 

Source of Payment Not Conclusive.— 
Plaintiff was a private in the National 
Guard. He was paid fifty cents per drill 
by the State and one dollar per week by 
the federal government. Although his ser- 
vices were voluntary, he was required to 
sign an enlistment contract which sub- 
jected him to the direction and control of 
the State. It was held that claimant was 
an employee. Baker v. State, 200 N. C. 
232.156 S. Hy 917 (1931): 

The second sentence of subdivision (2) 
was added in 1943.—Ed. note. 

Employee of Independent Contractor 
Cannot Recover against Principal.—Com- 
pensation is recoverable only against the 
employer of the injured workman, and 
therefore if the workman is an employee of 
an independent contractor, the employer of 
the independent contractor cannot be held 
liable for compensation. Scott v. Wacca- 
maw Lbr. Co., 232 N. C. 162, 59 S. E. (2d) 
425 (1950). 

The distinction between an independent 
contractor and an employee entitled to 
benefits under the Workmen’s Compensa- 
tion Act has frequently been considered by 
the Supreme Court and applied to the par- 
ticular circumstances of individual cases. 
See Cooper v. Colonial Ice Co., 230 N. C. 
43, 51 S. E. (2d) 889 (1949), citing John- 
son v. Asheville Hosiery Co., 199 N. C. 38, 
153 S. E. 591 (1930); Creswell v. Charlotte 
News Pub. Co., 204 N. C. 380, 168 S. E. 
408 (1933); Beach v. Mclean, 219 N. C. 
521, 14 S. E. (2d) 515 (1941); Hayes v. 
Board of Trustees of Elon College, 224 N. 
C. 11, 29 S. E. (2d) 137 (1944); Smith v. 
Southern Waste Paper Co., 226 N. C. 47, 
36 S. E. (2d) 730 (1946); Creighton v. 
Snipes, 227 N. C. 90, 40 S. E. (2d) 612 
(1946); Bell v. Williamston Lbr. Co., 227 
N. C. 173, 41 S. E. (2d) 281 (1947); Perley 
v. Ballenger Paving Co., 228 N C. 479, 46 
S. E. (2d) 298 (1948). 

Question of Law.—On undisputed facts 
the question whether one is independent 
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contractor or employee is one of law re- 
viewable by the court. Beach vy. McLean, 
219 N.-C..521,, 125. 1. (30 Je bite oedee 

Whether the facts found by the Com- 
mission are supported by competent evi- 
dence and whether the facts found by the 
Commission support the legal conclusion 
that the injured party was an employee 
are reviewable by the court as questions 
of law. Pearson vy. Peerless Flooring Co., 
247° Ni C434 elOlm sat. (2d) 301 CL9D8)'s 

Claimant Held Employee of Indepen- 
dent Contractor. — In McCraw v. Calvine 
Mills, 233 N. C. 524, 64 S. E. (2d) 658 
(1951), the control exercised and exercis- 
able over employees of G, who was a 
painting contractor engaged to paint de- 
fendant’s mill, determined that defendant 
was not the employer of claimant, put that 
claimant was an employer of G, who was 
an independent contractor. 

McLean was hired by Long Shoals Cot- 
ton Mills to move machinery from one 
mill to another under a contract whereby 
he furnished his own trucks and labor. He 
engaged plaintiff for temporary service and 
plaintiff was injured in the work of dis- 
mantling a machine for movement. A rep- 
resentative of the cotton mills was present 
part of the time but it reserved no right to, 
nor did it, direct the manner of doing the 
work. McLean was not regularly em- 
ployed by the mills but was engaged in 
machine moving and salvaging as a busi- 
ness and he was here paid on a piece basis. 
It was held that Mclean was an indepen- 
dent contractor and plaintiff was his em- 
ployee, not an employee of the cotton 
mills. McLean’s insolvency is irrelevant 
where there is no conflict in the evidence 
as to his independence. Beach v. McLean, 
BiG N.. Cy S21,, 14, Solas (2d colossal). 

Agreement Changing Status of Inde- 
pendent Contractor to Foreman.—Defen- 
dant partners, general contractors, had sub- 
let electrical work to one Elkins who had 
less than five employees, one of whom 
was plaintiff claimant. Elkins, having fig- 
ured too low, persuaded defendants to let 
him go ahead under a new agreement 
whereby defendants were to pay for the 
materials and labor. There was evidence 
that one of the defendants was on the job 
“practically all the time” and that he gave 
instructions as to changing the location of 
some fixtures but not otherwise. It was 
held, three judges dissenting, that there 
was sufficient evidence to sustain the find- 
ing that Elkins became a mere foreman 
on this job and that plaintiff was defen- 
dants’ employee. Graham v. Wall, 220 N. 
C. 84, 16 S. E. (2d) 691 (1941). 


Director of Sawmill Operations Held 
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Supervisory Employee. — Evidence tend- 
ing to show that defendant lumber com- 
pany operated a sawmill as a part of its 
general business, that it owned the saw- 
mill, controlled the premises where the 
work was performed, determined the 
amount of work to be done thereat, gave 
directions on occasion as to dimensions of 
the lumber to be sawed, and that the per- 
son directing the sawmill operations 
worked exclusively for the lumber com- 
pany, which had the power to discharge 
him at any time with or without cause, was 
held sufficient to support a finding that the 
director of the sawmill operations was a 
supervisory employee and not an indepen- 
dent contractor. Scott v. Waccamaw Lbr. 
Cojn 2382 0Noe Cacl625 50cm Banted aes 
(1950). 

Electrician Rebuilding Line in “Off” 
Hours Held Independent Contractor. — 
Where defendant contracted with plaintiff 
and two other electricians to rebuild in 
their “off” hours a part of its electric line 
for a lump sum of $30.00, the defendants 
having the holes dug and furnishing the 
poles, a truck, other tools, ana two helpers, 
requiring that certain trees b. not trimmed 
but disclaiming any knowledge of the work 
and leaving it up to the electricians, and 
plaintiff was killed by a live wire while so 
engaged, and thereafter the remaining 
electricians secured other help and com- 
pleted the job, the relationship thus created 
is that of independent contractor. Hayes 
v. Elon College, 224 N. C. 11, 29 S. E. (2d) 
137 (1944). 

Machinist Constructing Conveyor under 
Contract as Employee.—Where evidence 
tended to show that deceased, a machinist, 
contracted to construct a conveyor from 
materials furnished by defendant and in 
accordance with his rough sketch, hourly 
wage being basis of pay, and parties ap- 
peared to have treated contract as one of 
employment, such evidence was sufficient 
to sustain finding of Commission that de- 
ceased was employee and not independent 
contractor. Smith v. Southern Waste 
Paper Co., 226 N. C. 47, 36 S. E. (2d) 730 
(1946). 

Mechanic Supervising Installation under 
Contract as Employee.—Where findings 
included fact that the seller of materials 
for construction of dry kilns recommended 
upon purchaser’s request an expert me- 
chanic to supervise their installation un- 
der contractual agreement that such me- 
chanic should be considered an employee 
of the purchaser and mechanic was merely 
supervising installation of the kilns be- 
cause purchaser had no foreman with 
sufficient experience and skill to supervise 
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the installation in accordance with the 
plans and specifications furnished by the 
seller, such findings supported legal con- 
clusion that the mechanic was an em- 
ployee of the purchaser rather than an in- 
dependent contractor. Pearson y. Peerless 
Flooring Co., 247 N. C. 434, 101 S. E. (2d) 
301 (1958). 

Plaintiff in painting defendant’s mill was 
not an independent contractor where it ap- 
peared that defendant directed plainiiff’s 
work, hired his helpers and purchased his 
supplies. Johnson v. Asheville Hosiery Co., 
199 N. C, 38, 153 S. E. 591 (1930). 

Hauler Held Independent Contractor.— 
The evidence tended to show that deceased 
was a licensed contract hatier, and was 
engaged to haul sand, gravel and concrete 
from defendant’s bins to defendant’s con- 
crete mixer along a route selected by de- 
fendant, but that defendant had no con- 
trol over the number of hours deceased 
worked or whether deceased drove his own 
truck or employed a driver, and that de- 
ceased paid for his own gas and oil and 
made his own repairs to his truck. De- 
ceased was paid a stipulated sum per load 
and was also paid the hourly wage of truck 
driver employed by defendant for time 
lost waiting in line when the concrete 
mixer broke down. Deceased was killed 
when struck by a train at a grade crossing 
while hauling for defendant on the route 
selected. It was held that, upon the evi- 
dence, deceased was an independent con- 
tractor and not an employee within the 
meaning of this section, and the judgment 
of the superior court affirming the award 
of compensation by the Industrial Com- 
mission, was reversed. Perley v. Ballen- 
ger Paving Co., 228 N. C. 479, 46 S. E. 
(2d) 298 (1948). 

Hauling Lumber at Specified Rate per 
Thousand.—_In Bryson y. Gloucester Lbr. 
Co., 204 N. C. 664, 169 S. E. 276 (1933), 
the court held deceased to be an indepen- 
dent contractor where it appeared that he 
hauled logs for defendant at ~ specified rate 
per thousand, employed his own helpers, 
and worked in his own way without any 
direction from defendant. 

Salesman as Employee. — Deceased, at 
the time of his fatal injury, was engaged in 
selling the products of defendant. Letters 
to him from defendant’s home office were 
introduced in evidence which contained in- 
structions for the collection of an account 
which, as an exception, had been charged 
directly to the purchaser by defendant, and 
also a letter stating that defendant would 
fill his orders C. O. D. without deducting 
commissions, and at the end of the week 
would then figure his commissions and 
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send him a check therefor plus any dif- 
ference “to make up the $25.00 salary,” 
and also stating that a certain sum was 
due for social security and asking for his 
social security number. It was held that 
the evidence, with other evidence in the 
case, was sufficient to support the finding 
of the Industrial Commission that the de- 
ceased was an employee of the defendant, 
and not a jobber or independent contrac- 
tor. Cloninger v. Ambrosia Cake Bakery 
Co., 218 N. C. 26, 9 S. E. (2d) 615 (1940). 

Operator of Service Station Held Em- 
ployee of Oil Company.—Deceased oper- 
ated a service station for defendant on a 
commission basis, being required to keep 
the place open at certain hours, being told 
to whom to give credit, and being under 
the control of the president of the defen- 
dant company. The Commission’s conclu- 
sion that deceased was an employee was 
sustained. Russell v. Western Oil Co., 206 
Neue r4 ee AOL (1943). 

A newsboy engaged in selling papers is 
held not to be an employee of the news- 
Paper within the meaning of that term as 
used in this section, the newsboy not being 
on the newspaper’s payroll and being with- 
out authority to solicit subscriptions and 
being free to select his own methods of 
effecting sales, although some degree of 
supervision was exercised by the news- 
paper. Creswell v. Charlotte News Pub. 
Co., 204 N. C. 380, 168 S. E. 408 (1933). 

Deliveryman for Ice Company Held 
Employee.—Deceased employee was a de- 
liveryman for defendant ice company. De- 
fendant furnished a horse and wagon and 
all necessary equipment. Each morning in 
season, deceased obtained a load of ice for 
which he was charged. It was sold at de- 
fendant’s regular retail orice, and deceased 
was credited with the amount unsold at 
the end of the day. These facts were held 
sufficient to establish an employer-em- 
ployee relation upon which the award of 
compensation was based. Cooper v. Colo- 
nial Ice Co., 23 N. C. 43, 51 S. E. (2d) 889 
(1949), distinguishing Creswell v. Charlotte 
News Pub. Co., 204 N. C. 380, 168 S. E. 
408 (1933). 

Findings of Commission Held Insuffi- 
cient— Where men working on lumbering 
jobs were injured it was contended that 
they were not in the employ of defendant 
but of independent subcontractors with 
whom the defendant had written agree- 
ments. The Commission found that the 
purported subcontractors were on the de- 
fendant’s payroll (one as a superintendent) 
and that the injured men ate at a camp 
bearing defendant’s name and_ received 
their pay by check direct from defendant; 
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accordingly that the men were employees 
of, and entitled to compensation from, de- 
fendants. The Supreme Court remanded 
the cause for more specific findings of fact 
as to the making and performance of the 
alleged contract with “subcontractors” and 
as to the relationship of the parties, and 
for a separate finding of law as to who 
was the employer of claimants. Farmer 
veo Bémis: bemGonest7) N.C." 15807 os: 
E. (2d) 376 (1940); Cook v. Bemis Lbr. 
Copet7 NC 61,7 S. E. (2d) 378 (1940). 
4. State and Municipal Employees. 


Cross Reference.—As to prisoners, see § 
97-13 (c). 

An employee of the State engaged in 
the cultivation of food crops on lands of 
the State used by the State Hospital is an 
employee of the State within the coverage 
of this and § 97-13, and his death from an 
accident arising out of and in the course 
of his employment is compensable. Bar- 
bour v. State Hospital, 213 N. C. 515, 196 
Sa He site (o3e). 

A municipal corporation is subject to 
the Workmen’s Compensation Act, even 
though it employs less than five employ- 
ees, under this section, the legislative in- 
tent to classify municipal corporations with 
the State and its political subdivisions be- 
ing consonant with reason and being indi- 
cated by § 97-13, which does not include 
municipal corporations employing less 
than five employees in listing employers 
exempt from the act, and § 97-7, which 
provides that neither the State nor any 
municipal corporation nor any subdivision 
of the State, nor employees of the same, 
shall have the right to reject the provi- 
sions of the act, and it being required that 
these sections be construed in pari materia 
to determine the legislative intent. Rape v. 
Huntersville, 214 N. C. 505, 199 S. E. 736 
(1938). 

For a related topic, see § 97-13 (b). 

A worker employed by a city under =<. 
contract stipulating the wages to be re- 
ceived by the worker is an employee of the 
city within the meaning of this section, and 
the fact that the city obtains the money to 
pay the wages from the Reconstruction 
Finance Corporation is immaterial on the 
question of the relationship between the 
worker and the city. Mayze v. Forest City, 
DOT Ca168..176 os ha 270861984), 

Injury to Deputized Policeman Aiding in 
Arrest.—Evidence that claimant was in- 
jured while attempting to aid a policeman 
in serving a warrant for a breach of the 
peace, and that claimant had been duly 
deputized by the policeman to aid in mak- 
ing the arrest, was sufficient to support 
the finding of the Industrial Commission 
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that at the time of injury claimant was an 
employee of defendant town under a valid 
appointment. Tomlinson vy. Norwood, 208 
N. C. 716, 182 S. E. 659 (1935). 

Injury to Policeman Pursuing Offender 
beyond Jurisdiction—Note the effect of 
the 1949 amendment to subdivision (2) of 
this section. For cases decided under this 
section as it stood prior to the amend- 
ment, see Wilson v. Mooresville, 222 N. 
C. 283, 22 S. E. (2d) 907 (1942); Taylor 
v. Wake Forest, 228 N. C. 346, 45 S. E. 
(2d) 38 (1947). 

See § 160-238, which protects the rights 
under the Workmen’s Compensation Act 
of firemen acting outside city limits. 


Deputy Sheriff as Employee.—The 1939 
amendment including deputy sheriffs with- 
in the meaning of the term “‘employee” as 
used in this section, is not violative of Art. 
I, § 7 or Art. II, § 29 of the Constitution. 
Towe v. Yancey County, 224 N. C. 579, 
31 S. E. (2d) 754 (1944). 

For cases dealing with deputies and de- 
cided under this section as it stood prior 
to the amendment, see Saunders v. Allen, 
208 N. C. 189, 179 S. E. 754 (1935); Bor- 
dersayaC liner dom Ng Gms OSE Omnis 2G 
(1937); Gowens v. Alamance County, 216 
N. C. 107, 3 S. E. (2d) 339 (1939); Clark 
v. Sheffield, 216 N. C. 375, 5 S. E. (2d) 
133 (1939). 


For a discussion of the situation as to 
deputy sheriffs before the amendment, see 
16 N. C. Law Rev. 419. 

Same — 1939 Amendment Not Retro- 
active.—The provision of c. 277, Laws of 
1939, that deputy sheriffs shall be deemed 
employees of the county for the purpose of 
determining the rights of the parties under 
the Workmen’s Compensation Act, does 
not apply to accidents occurring prior to 
the enactment of the amendment. Clark v. 
Sheffield, 216 N. C. 375, 5 S. E. (2d) 133 
(1939). 

A prisoner is not an employee as de- 
fined by this section. Lawson v. North 
Carolina State Highway & Public Works 
Comm., 248 N. C. 276, 103 S. E. (2d) 366 
(1958). See § 97-13 (c). 

A county board of education is the sole 
employer of one under contract to teach 
vocational agriculture in a county school, 
where such teacher’s salary is paid in part 
from funds furnished as a gift to such 
board by the State and federal govern 
ments, and, as such sole employer, is lia- 
ble, with its insurance carrier, under this 
chapter for the death of such teacher from 
an injury by accident arising out of and in 
the course of his employment. Callihan v. 
Board of Education, 222 N. C. 381, 23 S. 
E. (2d) 297 (1942). 
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A person employed by a graded school 
district as teacher and director of ithletics 
is an employee of a political subdivision of 
the State, and is entitled to the benefits of 
the Compensation Act under this section. 
Perdue y. State Board of Equalization, 205 
N.. GC. 730, 172, S. FE. 396 (1934). 


5. Workers on Relief. 


Person Recovering Federal Relief Not 
an Employee.—A person furnished work 
for the relief of himself and family paid 
with funds provided by the Federal Relief 
Administration is not an “employee” of 
the relief administrative agencies within 
the meaning of this section. Jackson v. 
North Carolina Emergency Relief Admin- 
tration, 206° N.Y Cr 2740175 "S: “E, 580 
(1934). See Barnhardt v. Concord, 213 N. 
C. 364, 196 S. E. 310 (1938). 

A different result was reached when 
the injured party was employed by the 
superintendent of the water and light de- 
partment of defendant town and paid from 
funds loaned defendant by the Reconstruc- 
tion Finance Corporation. Mayze v. Town 
Of Forest City; +207 (N.”C, 168, 176°S. “EB. 
270 (1934). 

C. Employer. 


Deputy Sheriff Employed and Paid by 
Civic Association.—Deceased deputy sher- 
iff was employed and paid as a local police 
officer by a civic association whose cor- 
porate charter expressly included the 
power to hire deputies for that service. 
Compensation insurance was carried by the 
association and in terms covered both it 
and the sheriff, who would not be liable 
under the act. It was proper for the Com- 
mission to find that the association was the 
employer. Clark v. Sheffield, 216 N. C. 375, 
5 S. E. (2d) 133 (1939). This case arose 
before the 1939 amendment made counties 
employers of deputy sheriffs. 

Deceased Held Employee of Partner- 
ship and Not of Partner.—Evidence was 
sufficient to support a finding of the Com- 
mission that deceased, the driver of a 
tractor-tank, was an employee of defen- 
dant oil company, a partnership, and not 
of a separate transportation business oper- 
ated by one of the partners. Moses v. 
Bartholomew, 238 N. C. 714, 78 S. E. (2d) 
923 (1953). 

Lessee of Truck Held Liable for Com- 
pensation for Death of Driver.—Deceased 
was employed by X to drive a truck 
owned by X, but leased to other haulers 
and under their control. While in the 
course of hauling goods for one of the les- 
sees, deceased met his death. The lease 
contract had provided that X provide com- 
pensation insurance. The court, in holding 
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the lessee liable, found that such a contract 
could not be binding upon the employee 
as he was not a party to it. Whether the 
lessee could recover from X the amount 
the lessee was required to pay was not 
answered by the court. Roth y. McCord, 
232 N. C. 678, 62 S. E. (2d) 64 (1950). 

Assistant Driver Employed by Owner- 
Lessor of Truck under Trip-Lease Agree- 
ment.—Where the owner of a truck drives 
same on a trip in interstate commerce for 
an interstate carrier under a trip-lease 
agreement providing that the carrier’s 
I. C. C. license plates should be used and 
the carrier retain control and direction 
over the truck, an assistant driver em- 
ployed by the owner-lessor is an employee 
of the carrier within the coverage of the 
North Carolina Workmen’s Compensation 
Act. Further, if the owner-lessor be consid- 
ered an independent contractor, but had 
less than five employees and no compensa- 
tion insurance coverage, the carrier would 
still be liable under § 97-19. McGill v. Bi- 
son Fast Freight, Inc., 245 N. C. 469, 96 
S. E. (2d) 438 (1957). 


III. AVERAGE WEEKLY WAGES. 


Earnings Control “Average Weekly 
Wages.”—Under subdivision (5), “average 
weekly wages” of the employee “in the 
employment in which he was working at 
the time of the injury” are based on his 
earnings rather than his earning capacity. 
Liles v. Faulkner Neon & Elec. Co., 244 
N. C. 653, 94) 52H. 1(2d)7790 (1956). 

When Special Method of Computation 
Employed.—_When, in determining the 
amount to be awarded: the dependents of 
a deceased employee, the methods of com- 
puting the “average weekly wage’ enu- 
merated in the first paragraph of subdivi- 
sion (5) of this section would be unfair 
because of exceptional circumstances, the 
Industrial Commission is authorized by 
the second paragraph of said subdivision 
to use such other method of computation 
as would most nearly approximate the 
amount which the employee would be 
earning if living, and the provisions of the 
second paragraph of the subdivision apply 
to all three of the methods of computation 
enumerated in the first paragraph, and 
such other method of computation may be 
invoked for exceptional reasons even 
though the employee had been constantly 
employed by the employer for fifty-two 
weeks prior to the time of the injury caus- 
ing death. Early vy. Basnight & Co., 214 
N. C. 103, 198 S. E. 577 (1938). See Liles 
v. Faulkner Neon & Elec. Co., 244 N. C. 
653, 94 S. E. (2d) 790 (1956). 

Award Based on Total Compensation 
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Customarily Earned.—Claimant was em- 
ployed as janitor, his compensation for 
such work being paid in part by the State 
School Commission, and was also em- 
ployed in school maintenance work, his 
compensation for the maintenance work 
being paid exclusively by the municipal 
board of education. He was injured while 
engaged in duties pertaining exclusively to 
school maintenance work. It was held that 
an award computed on the basis of the 
total compensation customarily earned by 
claimant, rather than the compensation 
earned solely in school maintenance work, 
upon the Commission’s finding of excep- 
ticnal conditions, was proper. Casey v. 
Board of Education, 219 N. C. 739, 14 S. 
E. (2d) 853 (1941). 

Effect of Pay Increases within Fifty- 


two Weeks. — Plaintiff v-as employed 
practically continuously for thirty-three 
weeks prior to the injury resulting in 


death, but during that period his wages 
were twice increased. In the absence of a 
finding supported by evidence that the 
average weekly wage for the entire period 
of employment would be unfair, compen- 
sation should have been based thereon, 
and the computation of the average weekly 
wage on the basis of the wage during the 
period after the last increase in pay was 
not supported by the evidence. Mion v. 
Atlantic Marble, etc., Co., 217 N. C. 743, 9 
S. E. (2d) 501 (1940). 

Reduction in Wages after Sale of Plant. 
—The plant in which claimant worked was 
sold. Before sale, claimant was a foreman. 
After sale, he continued to work in a lower 
classification and at a lower pay rate. The 
Supreme Court affirmed the action of the 
Commission in considering the wage 
earned as foreman in determining average 
weekly wage when disablement occurred 
before claimant had worked 52 weeks at 
the lower rate. Honeycutt v. Carolina As- 
bestos Co., 235 N. Ci 471, 70 S. E. (2d) 
426 (1952). 

“Exceptional Reasons” Justifying Spe- 
cial Method of Computation—The In- 
dustrial Commission found upon support- 
ing evidence that the deceased employee 
had been employed by defendant employer 
for a number of years, that he had been 
promoted successively from truck driver 
to stock clerk to salesman with increased 
wages from time to time, and that he had 
been given a raise in the last position less 
than three months prior to the time of in- 
jury resulting in death, part of the sup- 
porting evidence being testimony by the 
employee’s superior that “with the busi- 
ness he was getting’ he would have had 
further increases. It was held that the 
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findings were sufficient in law to constitute 
“exceptional reasons” within the meaning 
of subdivision (5) of this section, and the 
employee’s “average weekly wage’ was 
properly fixed at the amount he was earn- 
ing weekly at the time of the injury, it 
being patent that the wages he was then 
receiving were not temporary and uncer- 
tain, but constituted a fair basis upon 
which to compute the award to his de- 
pendents. Early v. Basnight & Co., 214 N. 
C. 103, 198 S. E. 577 (1938). 

Where Employment Extended over 
Period of Less than Fifty-two Weeks.— 
The average weekly wages of a college 
student working part time for a period of 
eleven weeks in which he worked from 
17% hours to 51 hours a week should be 
computed by the method provided in the 
second sentence of subdivision (5) of this 
section, where the evidence did not war- 
rant a finding of fact or conclusion of law 
that such method would not obtain results 
fair and just to both parties. Liles v. 
Faulkner Neon & Elec. Co., 244 N. C. 653, 
94 S. E. (2d) 790 (1956). 

Where the employer does not contend 
that plaintiff's employment was casual and 
offers no evidence as to the amount of 
wages earned by others engaged in simi- 
lar employment in that community during 
the 52 weeks previous to plaintiff’s injury, 
the employer may not object that the 
Commission, in view of the fact that the 
employee had worked for the employer 
less than 40 hours at the time of his injury, 
fixed the employee’s average weekly wage 
in accordance with the compensation under 
the contract of employment at the time of 
the injury, there being evidence that the 
employee had theretofore earned wages in 
excess of this sum for appreciable periods 
in other employments of like nature. 
Harris v. Asheville Contr. Co., 240 N. C. 
715,83 Oo. bh. (2d) 802 (4954). 

Same—“Results Fair and Just” to Both 
Parties.—Results fair and just, within the 
meaning of the proviso to the second sen- 
tence of subdivision (5), consist of such 
“average weekly wages” as will most 
nearly approximate the amount which the 
injured employee would be earning were it 
not for the injury, in the employment in 
which he was working at the time of his 
injury. Liles vy. Faulkner Neon & Elec. 
Coy 0344. Ni Galea 04 S. x KE ated arog 
(1956). 

It is true that all provisions of subdivi- 
sion (5) must be considered in order to 
ascertain the legislative intent; and the 
dominant intent is that results fair and 
just to both parties be obtained. Ordi- 
narily, whether such results will be ob- 
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tained by the second method is a ques- 
tion of fact, and in such case a finding of 
fact by the Commission controls decision, 
However, this does not apply if the find- 
ing of fact is not supported by competent 
evidence or is predicated on an erroneous 
construction of the statute. Liles v. Faulk- 
ner Neon & Elec. Co., 244 N. C. 653, 94 
S. E. (2d) 790 (1956). 

Same — Part-Time Employee. — It was 
improper for the Commission, in under- 
taking to apply the method of computing 
average weekly wages provided in the 
third sentence of subdivision (5). to de- 
termine the average weekly wages of a 
part-time employee to be the amount he 
would have earned had he been a full- 
time employee. Liles vy. Faulkner Neon & 
lego Go; 244° N.C 653,594.05, Eo (2d) 
790 (1956). 

Same Consideration of Amounts 
Earned by Other Persons in Same Em- 
ployment.—In a proceeding for compensa- 
tion for the death of a college student em- 
ployed part-time during vacation and after 
school for a period of eleven weeks in 
which he worked from 17% to 51 hours a 
week, there was no factual basis for the 
application of the method of determining 
average weekly wages provided in the 
third sentence of subdivision (5), where 
there was no evidence as to average 
weekly amount being earned during the 
fifty-two weeks previous to decedent’s in- 
jury by a person of the same grade and 
character employed in the same class of 
employment, and no evidence as to the 
average weekly amount a part-time worker 
in the same employment had earned during 
the fifty-two weeks previous to decedent’s 
injury, while working for the particular 
employer or any other employer in the 
same locality or community. Liles v. 
Faulkner Neon & Elec. Co., 244 N. C. 
653, 94 S. E. (2d) 790 (1956). 

Same—Compensation Provided in Con- 
tract of Employment.—Where the em- 
ployer does not contend that plaintiff’s 
employment was casual and offers no evi- 
dence as to the amount of wages earned by 
others engaged in similar employment in 
that community during the 52 weeks pre- 
vious to plaintiff's injury. the employer 
may not object that the Commission, in 
view of the fact that the employee had 
worked for the employer less than 40 
hours at the time of his injury. fixed the 
employee’s average weekly wage in ac- 
cordance with the compensation under the 
contract of employment at the time of the 
injury, there being evidence that the em- 
ployee had theretofore earned wages in ex- 
cess of this sum for appreciable periods in 
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other employments of like nature. Har- 
ris v. Asheville Contracting Co., 240 N. C, 
715, 83 S. E. (2d) 802 (1954). 

Employer’s Report of Accident as Evi- 
dence of Average Wage.—While the em- 
ployer’s report of an accident to the Indus- 


trial Commission does not constitute a 
claim for compensation, a _ statement 
therein as to the employee’s average 


weekly wage is competent upon the hear- 
ing after the filing of claim. Harris v. 
Asheville Contracting Co., 240 N. C. 715, 
83 S. E. (2d) 802 (1954). 

When Commission’s Method of Com- 
puting Average Wage Conclusive. — In 
Munford v. West Constr. Co., 203 N. C. 
247, 165 S. E. 696 (1932), the court held 
that the Commission’s method of comput- 
ing the average wage was conclusive if 
there were any facts to support the Com- 
mission’s findings. Here it appeared that 
in the beginning deceased’s cmployment 
with defendant was irregular, that soon 
he was put to driving a truck, that other 
truck drivers received eighteen dollars per 
week, but that deceased’s average weekly 
wage was less than that because of his ir- 
regular employment. The Commission 
awarded compensation on the basis of 
what drivers doing work similar to de- 
ceased’s received. 


Iv. INJURY BY ACCIDENT ARIS- 
ING OUT OF AND IN 1HE 
COURSE OF THE EM- 
PLOYMENT. 


A. In General. 


Editor’s Note.—For a collection of cases 
arising under subdivision (6) of this sec- 
tion, see 10 N. C. Law Rev. 373. 

The threefold conditions antecedent to 
the right to compensation under the North 
Carolina Workmen’s Compensation Act 
are, namely: (1) That claimant suffered a 
personal injury by accident; (2) that such 
injury arose in the course of the employ- 
ment; and (3) that such injury arose out 
ot the employment. Withers v. Black, 230 
N. C. 428, 53 S. E. (2d) 668 (1949); An- 
derson v. Northwestern Motor Co., 233 
N. C. 372, 64 S. E. (2d) 265 (1951). 

The condition antecedent to compensa- 
tion is the occurrence of an injury (1) by 
accident (2) arising out of, and (3) in the 
course of. employment. Wilson vy. Moores- 
Villon ooo NenGuLcsSumoou ohn (od)e 907 
(1942). 

An injury compensable under the Work- 
men’s Compensation Act must be _ the 
result of an accident which arises out of 
and in the course of the employment. Tay- 
lor v. Wake Forest, 228 N. C. 346, 45 S. 
E. (2d) 387 (1947). 
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To make out a valid claim for compen- 
sation under the Workmen’s Compensa- 
tion Act the claimant is required to show 
(1) injury by accident, (2) suffered in the 
course of decedent’s employment, and (3) 
arising out of his employment by the de- 
fendant corporation. Matthews v. Carolina 
Standard |. Cotp., | 232sNme Ceo m0 eo. 0 E. 
(2d) 93 (1950). 

To establish his claim for the death of 
decedent, plaintiff must show (1) death 
resulting from an injury by accident, (2) 
arising out of and in the course of dece- 
dent’s employment by the defendant, and 
(3) not including a disease in any form, 
except where it results naturally and un- 
avoidably from the accident. Lewter v. 
Abercrombie Enterprises, Inc., 240 N. C. 
399, 82 S. EK. (2d) 410 (1954). 

A compensable death is one which re- 
sults from an injury by accident arising 
out of and in the course of the employ- 
ment. There must be an accident followed 
by an injury by such accident which re- 
sults in harm to the employee before it is 
compensable under our statute. Slade v. 
Willis Hosiery Mills, 209 N. C. 823, 184 
S. E. 844 (1936). See also, Ashley v. F-W 
Chevrolet Co., 222 N. C. 25, 21 S. E. (2d) 
834 (1942); Gilmore v. Hoke County 
Board of Education, 222 N. C. 358, 23 S. 
Beek ed) 293 (1942)) 

In order for the death of an employee 
to be compensable it must result from an 
injury by an accident arising out of and in 
the course of the employment. McGill v. 
Lumberton, 215 N. C. 752, 3 S. E. (2d) 324 
(1939); Poteete v. North State Pyrophyl- 
Lites Goi, 240: .NgaCy 6615 S82 aS En aed) e69s 
(1954); Cole v. Guilford County, 259 N. 
C24, 181) Selon (2d) 2308 801963). 

Exception Is Made in Case of Death of 
One Receiving Compensation for Silicosis. 
—The clear intent of § 97-61.6 to provide 
compensation for death occurring within 
350 weeks from the date of last exposure 
to silicosis if the employee was at the 
time of death receiving compensation for 
disablement due to silicosis, even though 
the death does not result from silicosis, 
must be given effect notwithstanding sub- 
divisions (6) and (10) of this section and 
§ 97-52, since the specific provisions relat- 
ing to silicosis, which were enacted be- 
cause of the peculiar course of the disease, 
must be construed as an exception to the 
general tenor of the compensation act to 
provide compensation for death only if it 
results from an accident arising out of and 
in the course of the employment. Davis v. 
N.C. .\GranitesGorp,,. 259. .Nw.C. 672, 131 
S. E. (2d) 335 (1963). 

Death by suicide is compensable if a 
work-connected injury causes insanity 
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which in turn induces the suicide. Painter 
vouMead  Corp.e 258 UN-e 941129 2S le, 
(2d) 482 (1963). 

When Industrial Commission’s Findings 
Conclusive.—Where there is any compe- 
tent evidence in support of the finding of 
the Industrial Commission that the acci- 
dent in question arose out of and in the 
course of employment, the finding is con- 
clusive on the courts upon appeal. Latham 
v. Southern Fish, etc., Co., 208 N. C. 505, 
181 S. E. 640 (1935). 

Where the evidence is such that several 
inferences appear equally plausible, the 
finding of the Industrial Commission is 
conclusive on appeal, and courts are not 
at liberty to reweigh the evidence and set 
aside the finding simply because other con- 
clusions might have been reached. Rewis 
ve News York Bite: Ins. Cossec6n Nes Gaseor 
38 S. E. (2d) 97 (1946). 

The finding of fact of the Industrial 
Commission that the disease causing an 
employee’s death resulted naturally and 
unavoidably from an accident is conclusive 
on appeal when supported by competent 
evidence. Doggett v. South Atlantic Ware- 
houses, CowmclenN ns Cano om Oar sme yam 
(1937). 

Whether an accident arises out of the 
employment is a mixed question of fact 
and law, and the finding of the Industrial 
Commission is conclusive if supported by 
any competent evidence; otherwise, not. 
Cole v. Guilford County, 259 N. C. 724, 131 
S. E. (2d) 308 (1963). 

When Findings Reviewable on Appeal. 
—If there was no conflicting evidence and 
the Industrial Commission decided as a 
matter of law that there was no sufficient 
competent evidence that the injury to 
plaintiff was “by accident arising out of 
and in the course of employment,” the 
question is one of law and is reviewable by 
the court upon appeal. Massey v. Board of 
Education, 204 N. C. 193, 167 S. E. 695 
(1933). 

Where Record Silent as to Material Fact 
at Issue.—Where in proceedings under 
this act there is no finding or adjudica- 
tion in reference to the contention of the 
employer that the claimant’s injury was 
occasioned by his willful intention to in- 
jure his assailant, a fellow servant, the 
cause will be remanded for a definite de- 
termination of the question. Conrad v. 
Cook-Lewis Foundry Co., 198 N. C. 723, 
153) Sr—. (2660 (1930). 


B. Accident. 


An injury, in order to be compensable, 
must result from an accident, and injuries 
which are not the ~esult of any fortuitous 
occurrence but are the natural and proba- 
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ble result of the employment are not com- 
pensable. Smith v. Cabarrus Creamery Co., 
217 N. C. 468, 8 S. E. (2d) 231 (1940). 

Accident and injury are considered sep- 
arate. Ordinarily, the accident must pre- 
cede the injury. Harding v. Thomas & 
Howard Co., 256 N. C. 427, 124 S. E. (2d) 
109 (1962). 

But there is authority indicating that 
injury by accident and accidental injury are 
synonymous terms. If so, the injury may 
be accidental without any requirement that 
an accident must precede and cause it. 
Keller v. Electric Wiring Co., Inc., 259 N. 
C. 222, 130 S. E. (2d) 342 (1963). 

“Accident” Defined. An “accident” 
within the meaning of this act is an un- 
looked for and untoward event which is 
not expected or designed by the injured 
employee. Conrad vy. Cook-Lewis Foundry 
ng 08 BNC 9729. 215305, Et ch2660(1930) 7 
McNeely y. Carolina Asbestos Co., 206 
N: C, 568, 174 S. E..509 (1934); Slade v. 
Willis Hosiery Mills, 209 N. C. 823, 184 S. 
E, 844 (1936); Love v. Lumberton, 215 N. 
ress dp vekn hed odei. (19389) *s Brown. 
Carolina Aluminum Co., 224 N. C. 766, 32 
S. E. (2d) 320 (1944); Edwards v. Pied- 
artejahe 1EMTIay, (Cle, Dye NR (Oe, SRY “al ISy 1 
(2d) 592 (1947); Gabriel v. Newton, 227 
N. C. 314, 42 S. E. (2d) 96 (1947); Hens- 
ley vy. Farmers Federation Cooperative, 246 
N. C. 274, 98 S. E. (2d) 289 (1957); Hard- 
ing v. Thomas & Howard Co., 256 N. C. 
427, 124 S. E. (2d) 109 (1962). 

An “accident” within the contemplation 
of this chapter is an unusual and unex- 
pected or fortuitous occurrence, there be- 
ing no indication that the legislature in- 
tended to put upon the usual definition of 
this term any further refinements. Smith 
v. Cabarrus Creamery Co., 217 N. C. 468, 
8 S. E. (2d) 231 (1940). 

Accident involves the interruption of the 
work routine and the introduction there- 
by of unusual conditions likely to result in 
unexpected consequences. Harding  v. 
Thomas & Howard Co., 256 N. C. 427, 124 
S. E. (2d) 109 (1962). 

Injury by Accident Distinguished from 
Occupational Disease.—An injury by ac- 
cident, as that term is ordinarily under- 
stood, is distinguished from an occupa- 
tional disease in that the former rises from 
a definite event, the time and place of 
which can be fixed, while the latter de- 
velops gradually over a long period of 
time. Henry v. Lawrence Leather Co., 234 
Nem Gr 126 6baon Hered) O93 (luol): 

Death from injury by accident implies a 
result produced by a fortuitous cause. 
Slade v. Willis Hosiery Mills, 209 N. C. 
823, 184 S. E. 844 (1936); Hensley v. 
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Farmers Federation Cooperative, 246 N. 
C. 274, 98 S. E. (2d) 289 (1957); Harding 
v. Thomas & Howard Co., 256 N. C. 427, 
124 S. E. (2d) 109 (1962). 

An assault is an “accident” within the 
meaning of the Workmen’s Compensation 
Act, when from the point of view of the 
workman who suffers from it it is un- 
expected and without design on his part, 
although intentionally caused by another. 
Withers v. Black, 230 N. C. 428, 53 S. E. 
(2d) 668 (1949). 

The mere fact that the injury is the re- 
sult of a willful and criminal assault of a 
fellow servant does not of itself prevent 
the injury from being accidental. Conrad 
v. Cook-Lewis Foundry Co., 198 N. C. 
723, 153 S. E. 266 (1930). 

Ordinarily a death from heart disease is 
not an injury by accident arising out of 
and in the course of the employment, nor 
an occupational disease, so as to be com- 
pensable. Bellamy v. Morace Stevedoring 
COnme DSN ae Ceo gel 2Sis Oe eed) 295 
(1962). 

Death of a fireman from heart failure 
brought on by excitement and exhaustion 
in fighting a fire, is not the result of an ac- 
cident within the meaning of the Work- 
men’s Compensation Act, heat, smoke, 
excitement, and physical exertion being the 
ordinary and expected incidents of the em- 
ployment. Neely v. Statesville, 212 N. C. 
365, 198 S. E. 664 (1937). See Lewter v. 
Abercrombie Enterprises, Inc., 240 N. C. 
399, 82 S. E. (2d) 410 (1954). 

See Session Laws 1949, c. 1078, which 
amended § 97-53 so as to make certain 
heart diseases compensable as occupational 
diseases when contracted by firemen. This 
act was subsequently held ur -onstitutional 
in Duncan vy. Charlotte, 234 N. C. 86, 66 
S. E. (2d) 22 (1951) and Davis v. Winston- 
Salem, 234 N. C. 95, 66 S. E. (2d) 28 
(1951). See 30 N. C. Law Rev. 98. 

Death from Coronary Occlusion after 
Making Arrest.—A game warden arrested 
several men, one of whom offered slight 
resistance. Later that day, the warden died 
of a coronary occlusion. It was held that 
mere resistance of arrest by one who is 
being taken into custody by an officer does 
not constitute an accident; it may be con- 
sidered as one of his duties. Also, heart 
disease is not an occupational disease. 
West v. North Carolina Dept. of Conser- 
vation & Department, 229 N. C. 232, 49 S. 
E. (2d) 398 (1948), distinguishing Gabriel 
y. Newton, 227 N. C. 314, 42 S. E. (2d) 
96 (1947). See Lewter v. Abercrombie En- 
terprises, Inc., 240 N. C. 399, 82 S. E. 
(2d) 410 (1954). 

Rupture of Intervertebral Disc.—To sus- 
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tain an award of compensation in ruptured 
or slipped disc cases the injury to be 
classed as arising by accident must in- 
volve more than merely carrying on the 
usual and customary duties in the usual 
way. Harding v. Thomas & Howard Co., 
256 N. C. 427, 124 S. E. (2d) 109 (1962). 
Evidence that while digging a ditch 12 
inches wide by 14 inches deep, claimant 
came upon a rock some 24 inches long and 
12 inches wide, weighing 50 to 100 pounds, 
that claimant dug around the rock, bent 
down to pick it up, and, as he twisted to 
heave it out of the ditch felt a catch in his 
back together with expert testimony that 
the rupture of claimant’s spinal disc was 
caused by the lifting episode and that lift- 
ing from such a twisted and cramped posi- 
tion multiplied the intensity of the stress 
upon the vertebrae, was sufficient to sus- 
tain the Commission’s findings that the 
injury resulted from an accident arising 
out of and in the course of the employ- 
ment. Keller v. Electric Wiring Co., Inc., 
259 N. C, 222, 180 S. E. (2d) 342) (1963). 
The evidence tended to show that em- 
ployee lifted a plate weighing 40 or 50 
pounds in the regular and usual course of 
his employment, and while handing it to 
the pressman with his body in a twisted 
position, felt a sharp pain. Expert testi- 
mony was introduced to the effect that the 
employee had ruptured an intervertebral 
disc and that the lifting of the weight in 
the manner described was sufficient to have 
produced the injury. Plaintiff employee 
admitted that on two different occasions, 
several years previously, when he arose 
from a sitting position he had a catch in 
his back. It was held that the evidence is 
sufficient to support the finding of the 
Industrial Commission that the injury re- 
sulted from an accident. Edwards v. Pied- 
mont) Pub. Conseco 7e Ne Gra S4yue4 ioe, 
(2d) 592 (1947). 
Hernia.—See post, 
line IX, “Hernia.” 


Injury Produced by Inhaling Asbestos 
Dust.—The word “accident” within the 
meaning of this act should be construed 
in its wide and practical sense to give ef- 
fect to the intent of the act, and an in- 
jury produced by inhaling asbestos dust 
for a period of five months is an acci- 
dental injury within the terms of this sec- 
tion, the test being not the amount of time 
taken to produce the injury but whether it 
was produced by unexpected and unfore- 
seen, and therefore, accidental means. Mc- 
Neely v. Carolina Asbestos Co., 206 N. 
C. 568, 174 S. E. 509 (1934). As to com- 
pensation for occupational diseases, see §§ 
97-52 to 97-76. 


this note, analysis 
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Inhaling Carbon Monoxide Gas.—De- 
ceased died as a result of carbon mon- 
oxide gas inhaled by him during the course 
of one night. It was held that it was er- 
ror for the Industrial Commission to re- 
fuse compensation on the grounds that 
death resulted from an occupational dis- 
ease rather than an accident. Cabe vy. 
Parker-Graham-Sexton, 202 N. C. 176, 162 
$: (Es 2231922): 

Infection after Getting Lime Dust in 
Eye.—Plaintiff, an employee at defen- 
dant’s water company, got lime dust in his 
eye as he was dumping lime into a feeder. 
This had happened many times before, but 
this time his eye became infected. Re- 
covery was allowed. Love vy. Lumberton, 
215: No C#28) 1S. (2d) “121 °(1939). 

As to infections generally, see 26 N. C. 
Law Rev. 320. 

Injury Not Resulting from Accident.— 
The Industrial Commission found, upon 
supporting evidence, that claimant became 
temporarily sick and blind while perform- 
ing usual manual labor in the usual man- 
ner, that his condition improved and he 
went back to work and that shortly there- 
after he again suffered a similar disability. 
The findings support the conclusion that 
the injury did not result from an accident 
arising out of and in the course of claim- 
ant’s employment within the purview of 
this chapter. Buchanan v. State Highway, 
ete, Conia) 217 Ne Claris eS aes} 
382 (1940). 


C. Arising Out of and in the Course of 
Employment. 


1. In General. 


Editor’s Note.—For note on accidents 
arising out of and in the course of employ- 
ment of traveling employees, see 23 N. C. 
Law Rev. 159. 

For note on acts done in furtherance of 
employer’s good will as arising out of and 
in the course of employment, see 33 N. C. 
Law Rev. 637. 

This chapter does not contemplate com- 
pensation for every injury an employee 
may receive during the course of his em- 
ployment but only those from accidents 
arising out of, as well as in the course of, 
employment. Where an injury cannot 
fairly be traced to the employment as a 
contributing proximate cause, or comes 
from a hazard to which the workman 
would have been equally exposed apart 
from the employment or from a hazard 
common to others, it does not arise out of 
the employment. The causative danger 
must be peculiar to the work and not com- 
mon to the neighborhood. It must be in- 
cidental to the character of the business 
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and not independent of the relation of 
master and servant. Bryan v. Loving Co., 
222 N. C. 724, 24 S. E. (2d) 751 (1948); 
Pope v. Goodson, 249 N. C. 690, 107 S. E. 
(2d) 524 (1959). 

Injuries by accident arising out of and 
in the course of the employment are com- 
pensable (Love v. Lumberton, 215 N. C. 
28, 1 S. E. (2d) 121 (1939)) regardless of 
whether the accident was the result of the 
employer's negligence, but injuries not re- 
sulting from an accident arising out of and 
in the course of the employment, and 
diseases which do not result naturally and 
unavoidably from an accident are not com- 
pensable. Lee v. American Enka Corp., 
212 Ne Ga455 e193 (SH 2809 11937). 

In order for an injury to an employee to 
be compensable under the Workmen’s 
Compensation Act it must result from an 
accident arising out of and in the course of 
employment. Berry v. Colonial Furniture 
Co., 232 N. C. 303, 60 S. E. (2d) 97 (1950). 

In order to entitle the claimant to com- 
pensation the evidence must show that the 
injury by accident arose out of and in the 
course of his employment by the defen- 
dant. Both are necessary to justify an award 
of compensation under the Workmen’s 
Compensation Act. Bell v. Dewey Bros., 
236 N. C. 280, 72 S. E. (2d) 680 (1952). 

Where an employee, while about his 
work, suffers an injury in the ordinary 
course of his employment, the cause of 
which is unexplained but which is a nat- 
ural and probable result of a risk thereof, 
and the Commission finds from all the at- 
tendant facts and circumstances that the 
injury arose out of the employment, an 
award will be sustained. If, however, the 
cause is known and is independent of, un- 
related to, and apart from the employment, 
compensation will not be allowed. Vause 
v. Vause Farm Equipment Co., 233 N. C. 
88, 63 S. E. (2d) 173 (1951). 

This definition presents a double aspect. 
“In the course of” refers to the time, place 
and circumstances under which the ac- 
cident occurred. This is, in most cases, a 
fairly simple question. The real difficulty 
arises in determining whether the accident 
is one “arising out of the employment.” 
That this is considered as a mixed ques- 
tion of law and fact makes the problem all 
the more difficult. In the final analysis it 
means that there must be apparent “to the 
rational mind, upon consideration of all 
the circumstances, a causal connection be- 
tween the conditions under which the 
work is required to be performed and the 
resulting injury.” For instance, an injury 
occasioned by an assault of a co-employee 
and growing out of differences in regard 
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to the employment was held to be within 
the definition. But where the assault grew 
out of personal malice unconnected with 
the employment, no compensation was 
awarded. In the further case of an unpro- 
voked assault by a third person upon an 
employee, the risk having arisen out of 
the employment, a recovery was allowed. 
Moreover, if the injury occurs from a 
prank played by a fellow workman, com- 
pensation is given. But if the injured em- 
ployee engaged in the play, no recovery is 
permitted. 8 N. C. Law Rev. 418. 


Determination Depends on Facts of 
Each Case.—The question of whether 
compensation is recoverable under this 


act depends upon whether the accident 
complained of arises out of and in the 
course of the employment of the one in- 
jured, and its determination depends 
largely upon the facts of each particular 
case as matters of fact and conclusions of 
law, and general definitions are unsatisfac- 
tory. Harden vy. Thomasville Furniture 
Co., 199 N. C. 733, 155 S. E. 728 (1930). 


Common-Law Rules Inapplicable-—The 
words “out of and in the course of the em- 
ployment,” used in connection with in- 
juries compensable thereunder, are not to 
be construed by the rules controlling in 
negligent default cases at common law, but 
an accidental injury is compensable there- 
under if there is a causal relation between 
the employment and injury, if the injury 
is one which, after the event, may be seen 
to have had its origin in the employment, 
and it need not be shown that it is one 
which ought to have been foreseen or ex- 
pected. Conrad v. Cook-Lewis Foundry 
Co., 198 N. C. 723, 153 S. E. 266 (1930); 
Ashley v. F-W Chevrolet Co., 222 N. C. 
25, 21 S. E. (2d) 834 (1942). 


“Out of” and “in the Course of” Dis- 
tinguished.—_The words “out of” refer to. 
the origin or cause of the accident. The 
words “in the course of” refer to the time, 
place, and circumstances under which an 
accident occurs. Plemmons v. White’s 
Service, 213 N. C. 148, 195 S. E. 370 
(1938); Wilson v. Mooresville, 222 N. C. 
283, 22 S. E. (2d) 907 (1942); Brown v. 
Carolina Aluminum Co., 224 N. C. 766, 32 
S. E. (2d) 320 (1944); Taylor v. Wake 
Forest, 228 N. C. 346, 45 S. E. (2d) 387 
(1947); Withers v. Black, 230 N. C. 428, 
53 S. E. (2d) 668 (1949); Bell v. Dewey 
Bros., 236 N. C. 280, 72 S. E. (2d) 680 
(1952); Sweatt v. Rutherford County 
Board of Education, 237 N. C. 653, 75 S. 
E, (2d) 738 (1953); Lewter v. Abercrom- 
bie Enterprises, Inc., 240 N. C. 399, 82 S. 
E. (2d) 410 (1954); Zimmerman vy. Eliza- 
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beth City Freezer Locker, 244 N. C. 628, 
94 S. E. (2d) 813 (1956); Hardy v. Small, 
246 N. C. 581, 99 S. E. (2d) 862 (1957); 
Sandy v. Stackhouse, Inc., 258 N. C. 194, 
128 S. E. (2d) 218 (1962); Bass v. Meck- 
lenburg County, 258 N. C. 226, 128 S. E. 
(2d) 570 (1962); Cole v. Guilford County, 
259 N. C. 724, 131 S. E. (2d) 308 (1963). 

In interpreting and applying the mean- 
ing of the expression, “arising out of and 
in the course of the employment,” as it 
appears in the Workmen’s Compensation 
Act, it has been uniformly held that the 
phrases “arising out of” and “in the course 
of” are not synonymous but involve two 
ideas and impose a double condition, both 
of which must be satisfied in order to 
bring a case within the act. Sweatt v. 
Rutherford County Board of Education, 
SB7"N. Cassa 75 0. H,. (2d) 738 (1953). 

The phrase “in course of” refers to the 
time, place and circumstance under which 
the injury by accident occurred, while the 
words “out of the employment” refer to 
the origin or cause of the accident, as 
springing from the work the employee is 
to do or out of the service he is to per- 
form. Matthews v. Carolina Standard 
Corp., 232 N. C. 229, 60 S. E. (2d) 93 
(1950); Berry vy. Colonial Furniture Co., 
232 N. C. 303, 60 S. E. (2d) 97 (1950). 

To be compensable under the act an 
injury must arise out of and be received 
in the course of employment. Two ideas 
are involved here. The words “in the 
course of” refer to the time, place, and 
circumstances surrounding the accident, 
while the words “arising out of” have ref- 
erence to the causal connection between 
the injury and the employment. Davis v. 
North State Veneer Corp., 200 N. C. 263, 
156 S. E. 859 (1931), 82 A. L. R. 1260 
note; Parrish v. Armour & Co., 200 N. C. 
654, 158 S. FE. 188 (1931); Walker v. Wil- 
Kins, _Inci, 213 sN..C..627 104 nit Bo 
(1937); McGill v. Lumberton, 215 N. C. 
752, 3 S. E. (2d) 324 (1939); Matthews v. 
Carolina Standard Corp., 232 N. C. 229, 
60 S. E. (2d) 93 (1950). 

These terms have been so often defined 
by the Supreme Court that they now have 
an established and well recognized mean- 
ing. Bryan v. Loving Co., 222 N. C. 724, 
24 S. E. (2d) 751 (1943). 

An injury compensable under subdivision 
(6) of this section is one by accident 
arising out of and in the course of the em- 
ployment, the words “out of” referring to 
the origin or cause of the accident, and the 
words “in the course of” to the time, place 
and circumstances under which the ac- 
cident occurred. Ridout v. Rose’s 5-10-25¢ 
Stores, 205 N. C. 423, 171 S. E. 642 (1933). 
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“In the Course of” the Employment.— 
The finding that the claimant’s injury 
arose in the course of the employment 
was required by evidence that it occurred 
during the hours of the employment and 
at the place of the employment while the 
claimant was actually engaged in the per- 
formance of the duties of the employment. 
Withers v. Black, 230 N. G2 428, 53 °S..E. 
(2d) 668 (1949). 

The words “in the course of” as used in 
the Workmen’s Compensation Act refer 
to the time, place, and circumstances un- 
der which the injury occurs. Guest v. 
Brenner Iron & Metal Co., 241 N. C. 448, 
85 S. E. (2d) 596 (1955); Alford v. Qual- 
ity Chevrolet Co., 246 N. C. 214, 97 S. E. 
(2d) 869 (1957). 

“Arising Out of” Defined.—“Arising out 
of” has been defined to mean coming from 
the work the employee is to do, or out of 
the services he is to perform, and as a 
natural result of one of the risks of the 
employment. The injury must spring from 
the employment or have its origin therein. 
Bolling v. Belkwhite Co., 228 N. C. 749, 
46 S. E. (2d) 838 (1948); Hinkle v. Lexing- 
tony 239 NFICH 205/879 RSet (ed peeed 
(1953); Lewter v. Abercrombie Enter- 
prises, Inc., 240 N. C. 399, 82 S. E. (2d) 
410 (1954). See Vause v. Vause Farm 
Equipment Co:, 233''N..'C. ‘88, 63 S. .E. 
(2d) 173 (1951). 

The accident “arises out of” the em- 
ployment when it occurs in the course of 
the employment and is the result of a 
risk involved therein or incident thereto, 
or to the conditions under which it is re- 
quired to be performed. There must be 
some causal connection between the em- 
ployment and the injury. Bolling v. Belk- 
white Co., 228 N. C. 749, 46 S. E. (2d) 
838 (1948). 


An injury “arises out of” the employ- 
ment when it occurs in the course of the 
employment and is a natural and probable 
consequence or incident of it, so that there 
is some causal relation between the acci- 
dent and the performance of some service 
of the employment. Rewis v. New York 
Life Ins. Co., 226 N.C, 325, 38 S. B. (2d) 
97 (1946); Withers v. Black, 230 N. C. 
428, 53 S. E. (2d) 668 (1949). 


The term “arising out of employment” 
is broad and comprehensive and perhaps 
not capable of precise definition. It must 
be interpreted in the light of the facts and 
circumstances of each case, and there must 
be some causal connection between the in- 
jury and the employment. Plemmons v. 
White’s Service, 213 N. C. 148, 195 S. E. 
370 (1938); Berry v. Colonial Furniture 
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Comm2scmNanc. 
(1950). 

The term “arising out of the employ- 
ment” within the meaning of the Work- 
men’s Compensation Act refers to the 
origin or cause of the accident, and while 
it must be interpreted in the light of the 
facts and circumstances of each case and 
may not be precisely defined, there must 
be some causal connection between the in- 
jury and the employment. Taylor v. Wake 
Forest, 228 N. C. 346, 45 S. E. (2d) 387 
(1947). 

“Arising out of” means arising out of 
the work the employee is to do, or out of 
the service he is to perform. The risk 
must be incidental to the employment. 
Bell v. Dewey Bros., 236 N. C. 280, 72 
S. E. (2d) 680 (1952); Hinkle v. Lexing- 
ton, 239 N. C. 105, 79 S. E. (2d) 220 
(1953); Poteete v. North State Pyrophyl- 
lite Co., 240 N. C. 561, 82 S. E. (2d) 693 
(1954). 

In order for an accident to arise out of 
the employment it is not required that a 
hazard of the employment be the sole 
cause of the accident, but it is sufficient 
if the physical aspects of the employment 
contribute in some reasonable degree to- 
ward bringing about or intensifying the 
condition which renders the employee sus- 
ceptible to the accident and consequent in- 
jury. Vause vy. Vause Farm Equipment 
Cay 2egtNeCres 163) Sar. (2d) 1173" (4951). 

The words “out of’ as used in the 
Workmen’s Compensation Act refer to the 
origin or cause of the accident and import 
that there must be some causal relation 
between the employment and the injury, 
but not that the injury ought to have been 
foreseen or expected. Guest v. Brenner 
Iron & Metal Co., 241 N. C. 448, 85 S. 
EK. (2d) 596 (1955). 

For an accident to arise out of the em- 
ployment there must be some causal con- 
nection between the injury and the em- 
ployment. When an injury cannot fairly 
be traced to the employment as a contrib- 
uting proximate cause, or if it comes 
from a hazard to which the employee 
would have been equally exposed apart 
from the employment, or from the hazard 
common to others, it does not arise out of 
the employment. In such a situation the 
fact that the injury occurred on the em- 
ployer’s premises is immaterial. Cole v. 
Guilford County, 259 N. C. 724, 131 S. E. 
(2d) 308 (1963). 

The test for determining whether an ac- 
cidental injury arises out of an employ- 
ment is this: “There must be some causal 
relation between the employment and the 
injury; but if the injury is one which, after 
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the event, may be seen to have had its 
origin in the employment, it need not be 
shown that it is one which ought to have 
been foreseen or expected.” Withers v. 
Black, 230 N. C. 428, 53 S. E. (2d) 668 
(1949); Hinkle v. Lexington, 239 N. C. 
105, 79 S. E. (2d) 220 (1953). 

While there must be some causal con- 
nection between the employment and the 
injury, nevertheless it is sufficient if the 
injury is one which, after the event, may 
be seen to have had its origin in the em- 
ployment, and it need not be shown that 
it is one which should have been foreseen 
or expected. Vause v. Vause Farm Equip- 
Meni Cone sjmeN a Ca SS BOOM Soe Ged) 73 
(1951). 

Rule of Causal Relation.—An injury to 
be compensable must be shown to have re- 
sulted from an accident arising out of and 
in the course of the employment. This 
principle has come to be known and re- 
ferred to as the rule of causal relation, 
i. e., that injury to be compensable must 
spring from the employment. This rule of 
causal relation is the very sheet anchor of 
the Workmen’s Compensation Act. It has 
kept the act within the limits of its in- 
tended scope—that of providing compen- 
sation benefits for industrial injuries, rather 
than branching out into the field of gen- 
eral health insurance benefits. Duncan v. 
Charlotte, 234 N. C. 86, 66 S. E. (2d) 22 
(1951). 

There must be some causal relation be- 
tween the employment and the injury. 
Bass v. Mecklensurg County, 258 N. C. 
226, 128 S. BE. (2d) 570 (1962). 

Mixed Question of Law and Fact.— 
Whether an injury by accident arises out 
of and in the course of the employment is 
a mixed question of law and of fact. 
Hardy v. Small, 246 N. C. 581, 99 S. E. 
(2d) 862 (1957). 

Whether an accident arose out of the 
employment is a mixed question of law 
and fact. Sandy y. Stackhouse, Inc., 258 N. 
C. 194, 128 S. E. (2d) 218 (1962); Bass v. 
Mecklenburg County, 258 N. C. 226, 128 
S. E. (2d) 570 (1962). 

Whether an accident arises “out of the 
employment” is a mixed question of law 
and fact to be determined in the light of 
the facts and circumstances of each case, 
but the term requires that there be some 
causal connection between the injury and 
the employment or that the risk be inci- 
dental to the employment. Ridout v. 
Rose’s 5-10-25¢ Stores, 205 N. C. 423, 171 
S. H.. 642 (1933). 

Whether an accident arose out of the 
employment is not exclusively a question 
of fact. It is a mixed question of law and 
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fact, but there must be some causal rela- 
tion between the employment and the in- 
jury. Matthews v. Carolina Standard 
Corp. 232 N. C. 229, 60 S. E. (2d) 93 
(1950); Poteete v. North State Pyrophyl- 
lite Co., 240 N. C. 561, 82 S. E. (2d) 693 
(1954); Alford v. Quality Chevrolet Co., 
246 N. C. 214, 97 S. E. (2d) 869 (1957). 

Injury Must Be Fairly Traceable to 
Employment as Contributing Proximate 
Cause.—It is settled law that where an 
injury cannot fairly be traced to the em- 
ployment as a contributing proximate 
cause, it does not arise out of the employ- 
ment. Poteete v. North State Pyrophyl- 
lite Co., 240 N. C. 561, 82 S. E. (2d) 693 
(1954); Hardy v. Small, 246 N. C. 581, 
99 S. E. (2d) 862 (1957); Bass v. Meck- 
lenburg County, 258 N. C. 226, 128 S. E. 
(2d) 570 (1962). 

Where the death cannot fairly be traced 
to the employment as a _ contributing 
proximate cause, it does not arise out of 
the employment. Lewter v. Abercrombie 
Enterprises, Inc., 240 N. C. 399, 82 S. E. 
(2d) 410 (1954). 

Fact That Injury Could Not Have Been 
Anticipated Is Immaterial_—If it can be 
seen that the injury had its origin in the 
employment, it arises out of such em- 
ployment, and the fact that it could not 
have been anticipated is immaterial. Con- 
rad v. Cook-Lewis Foundry Co., 198 N. 
C7723; 15355 E266 C1930) 

Ordinarily, when an employee is off 
duty the relationship of master and ser- 
vant is suspended; therefore, there is no 
causal relation between the employment 
and an accident which happens during 
such time. Sandy v. Stackhouse, Inc., 258 
N.C 1904-7198 5." E. (2d) 218" (1962), 


2. Origin and Cause of Accident. 


a. Risks Incident to the Employment 
Generally. 

No Recovery for Injury Not Arising 
Out of Risk Incidental to Employment.— 
Even though one be engaged in duties in- 
volving peculiar risks, one may not re- 
cover for any injury not arising out of 
those risks. Harden v. Thomasville Fur- 
niture Co., 199 N, C, 733, 155 S. E. 728 
(1930) (where a night watchman was shot 
by a fellow employee because of a domestic 


affair). 
Where an employee, while about his 
work, suffers an injury in the ordinary 


course of the employment, the cause of 
which is unexplained but which is a nat- 
ural and probable result of a risk thereof, 
and the Industrial Commission finds from 
all the atiendant facts and. circumstances 
that the injury arose oui of the employ- 
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ment, an award will be sustained. If, 
however, the cause is known and is inde- 
pendent of, unrelated to, and apart from 
the employment—the result of a hazard 
to which others are equally exposed— 
compensation will not be allowed. Cole v. 
Guilford County, 259 N. C. 724, 131 S. E. 
(2d) 308 (1963). 

The causative danger must be peculiar 
to the work and not common to the neigh- 
borhood, and it must be incidental to the 
character of the business and not inde- 
pendent of the relation of master and ser- 
vant. Sandy v. Stackhouse, Inc., 258 N. C. 
194, 128 S. E. (2d) 218 (1962). 

When Risk Is Incidental to Employ- 
ment—An injury caused by a risk inci- 
dental to the employment is compensable, 
and “it may be said to te incidental to the 
employment when it is either an ordinary 
risk directly connected with the employ- 
ment, or an extraordinary risk which is 
only indirectly connected with the service 
owing to the special nature of the em- 
ployment.” Goodwin v. Bright, 202 N. C. 
481, 163 S. E. 576 (1932). 

Accident Caused Partly or Solely by 
Idiopathic Condition.—Where the accident 
and resultant injury arise out of both the 
idiopathic condition of the workman and 
hazards incident to the employment, the 
employer is liable. But not so where the 
idiopathic condition is the sole cause of 
the injury. Cole v. Guilford County, 259 N. 
C. 724, 131 S. E. (2d) 308 (1963). 


Risk of Injury from Lightning.—The 
generally recognized rule is that where 
the injured employee is by reason of his 
employment peculiarly or specially ex- 
posed to a risk of injury from lightning— 
that is, one greater than other persons in 
the community—death or injury resulting 
from this source usually is compensable as 
an injury by acc’dent arising out and in 
the course of the employment. Pope v. 
Goodson, 249 N. C. 690, 107 S. E. (2d) 
524 (1959). 


Where a carpenter, caught in a storm 
while working, went to a nearby house 
under construction by his employer to get 
out of the rain and, while standing near 
a window talking with his employer and 
wearing wet clothes, and a_ carpenter’s 
nail apron with nails therein, was killed by 
lightning, all damage to the clothes and 
marks on the body being from the waist 
down, with the nail apron knocked off, 
a hole burned in it, and a majority of the 
nails in it fused, the evidence was suff- 
cient to support the conclusion that the 
circumstances of the carpenter’s employ- 
ment peculiarly exposed him to the risk 
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of injury from lightning greater than that 
of others in the community, and to sus- 
tain an award of compensation. Pope vy. 
Goodson, 249 N. C. 690, 107 S. E. (2d) 
524 (1959). 

Claimant was in the plant of his em- 
ployer when it was struck by a tornado 
and was injured as a result of the partial 
collapse of the building. It was held that 
the accident resulting in the injury did not 
arise out of the employment, there being 
no causal relation between the employment 
and the accident. Walker vy. Wilkins, 212 
N. C. 627, 194 S. E. 89 (1937); Marsh v. 
Bennett College for Women, 212 N. C. 662, 
194 S. E. 303 (1987). 

Death from Bite of Mad Dog.—Where 
intestate died of hydrophobia resulting 
from a dog bite received by him while 
engaged in his duties as attendant in a 
filling station, it was held that claimant 
was not entitled to compensation for the 
employee’s death, since there was no causal 
connection between the employment and 
the bite of a dog running at large, and the 
accident was nat from a risk incidental to 


the employment. Plemmons vy. White’s 
Service, 213 N. C. 148, 195 S. E. 370 
(1938). 


Employee Drowned ir. Attempt to Extri- 
cate Car from Employer’s Millrace.— 
Where deceased, whose duty it was to keep 
his employer’s millrace clean, was drowned 
in an attempt to extricaie a car and its oc- 
cupants that had plunged into the water, 
there was sufficient evidence to support a 
finding that the acciden: arose out of and 
in the course of the employment. South- 
ern v. Morehead Cotton Mills Co., 200 N. 
Cabo >6u oH S6i- (1981). 

Employee Shot by Hunter. — Plaintiff 
was shot in the eye by a hunter while he 
was working on his employer’s truck. The 
injury did not result from a cause pecu- 
liar to the employment in which plaintiff 
was engaged. Whitley v. North Carolina 
State Highway Comm., 201 N. C. 539, 160 
S. E. 827 (1931); Bain v. Travora Mfg. 
Co., 203 N. C. 466, 166 S. E. 301 (1932). 

Employee in Moving Vehicle Struck 
by Flying Object—Where a deliveryman 
was driving e@ truck in the course of his 
employment and, while passing a group of 
boys playing baseball, a baseball struck 
the windshield and a piece of glass from 
the windshield struck him in the eye, re- 
sulting in serious injury, it was held that 
the injury resulted from an accident aris- 
ing out of and in the course of the em- 
ployment, within the meaning of this sec- 
tion. Perkins v. Sprott, 207 N. C. 462, 
177 S. E. 404 (1934), distinguishing Whit- 
ley v. North Carolina State Highway 
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Comm., 201 N.C, 539, 160 S. E. 827 
(1931) and Bain v. Travora Mfg. Co., 208 
N. C. 466, 166 S. E. 301 (1932), apparently 
on the ground that in those cases the 
plaintiff was struck by the bullet, whereas 
here, the glass and not the ball directly 
injured plaintiff. 

Risks Not Incidental to Empioyment of 
Night Watchman.—Deceased was a night 
watchman. While in a small store on de- 
fendant’s premises which was operated by 
a third person, he was shot by one who 
attempted to rob the store. It was held 
that the injury bore no relation to de- 
ceased’s employment. Smith v. Newman 
Mach. Co., 206 N. C. 97, 172 S. E. 880 
(1932). 

For note on death of night watchman 
as arising out of and in the course of em- 
ployment, see 34 N. C. Law Rev. 607. 


b. Falls. 


When Fall Constitutes Compensable Ac- 
cident.—It has been held that a fall is an 
accident, and where it is not shown to have 
resulted from the employee’s physical in- 
firmity or from external force unconnected 
with the employment, it may be found by 
the Commission to arise out of the em- 
ployment. No affirmative evidence as to 
what caused the fall is necessary to sup- 
port the finding. Here the employee, 
reaching up to a rack in the course of her 
work, lost her balance and fell. Robbins 
v. Bossong Hosiery Mills, 220 N. C. 246, 
17 S. E. (2d) 20 (1941), distinguishing 
cases of heart failure, dizzy spells, etc. 

A fall itself is usually regarded as a 
compensable accident. Cole v. Guilford 
County, 259 N. C. 724, 131 S. E. (2d) 308 
(1963). 

Circumstances Permitting Inference 
That Fall Arose Out of and in Course of 
Employment. — Employee was suffering 
from a disease which subjected him to 
fainting spells. While in the men’s wash- 
room he called to a person in an adjacent 
booth, “Please help me to the window, I 
am about to faint.” The floor was of tile 
and very slick when wet. It was washed 
each morning. The employee was after- 
wards found on the roof of the adjacent 
building, directly beneath the open win- 
dows. The circumstances permit the infer- 
ence that employee slipped and fell to his 
death. Rewis v. New York Life Ins. Co., 
226 N. C. 325, 38 S. E. (2d) 97 (1946). 
Compensation allowed in a similar case. 
See DeVine v. Dave Steel Co., 227 N. C. 
684, 44 S. E. (2d) 77 (1947), where the em- 
ployee was subject to fainting spells but 
it was not shown that the fatal fall resulted 
from such a spell, 
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Injuries sustained in a fall in which the 
employee’s leg unexplainedly gave way 
were held to be attributable solely to the 
employee’s idiopathic condition, and thus 
recovery was denied. Cole v. Guilford 
County, 259 N. C. 724, 131 S. E. (2d) 308 
(1963). 

Injury Caused by Epileptic Seizure.— 
The evidence tended to show that plaintiff 
employee was subject to epileptic fits, that 
while driving the employer’s truck in the 
course of his employment he felt a seizure 
approaching, stopped the truck on the side 
of the road, opened the door and lay down 
on the seat of the truck with his head on 
the seat opposite the steering wheel and 
his feet hanging out of the truck, that he 
immediately suffered an epileptic seizure 
causing him to lose consciousness, and 
that when he “came to” his body was on 
the outside of the truck and his hands on 
the steering wheel. The expert medical 
testimony was to the effect that the em- 
ployee had suffered broken bones caused 
by the fall from the seat of the truck and 
that the fall resulted from the epileptic sei- 
zure. It was held that the evidence dis- 
closed that the sole cause of the employ- 
ee’s moving from a position of safety to 
his injury was the epileptic seizure, and 
therefore the fall was independent of, un- 
related to, and apart from the employment, 
and the evidence could not support a find- 
ing of the Industrial Commission that the 
injury resulted from an accident arising out 
of the employment. Vause v. Vause Farm 
Equipment Co., 233 N. C. 88. 63 S. E. 
(2d) 173 (1951). 


c. Heat Exhaustion, Sunstroke, 
Freezing, etc. 


Where the employment subjects a work- 
man to a special or particular hazard from 
the elements, such as excessive heat or 
cold, likely to produce sunstroke or freez- 
ing, death or disability resulting from such 
cause usually comes within the purview of 
the compensation acts. On the other hand, 
where the employee is not by reason of his 
work peculiarly exposed to injury by sun- 
stroke or freezing, such injuries are 
not ordinarily compensable. The test is 
whether the employment subjects the 
workman to a greater hazard or risk than 
that to which he otherwise would be 
exposed. Fields v. Tompkins-Johnston 
Plumbing Co., 224 N. C. 841, 32 S. E. (2d) 
623 (1945). 

Death from Heat Exhaustion or Sun- 
stroke. — Determination of the Industrial 
Commission that employee’s death result- 
ing from heat exhaustion or sunstroke was 
an injury which arose out of and in course 
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of employment was held supported by the 
evidence, where evidence showed that the 
general outside temperature was 104° 
Fahrenheit, and employee’s work required 
that he be in close proximity to melted 
lead which increased the temperature in 
the partly finished building where employee 
was working on day of his death. Fields 
v. Tompkins-Johnston Plumbing Co., 224 
N. C. 841, 32 S. E. (2d) 623 (1945). 

Where a bus driver was compelled to 
change a tire on defendant’s bus during 
very cold weather and he contracted pneu- 
monia, the Commission’~ ruling denying re- 
covery was affirmed. Carter yv. Carolina 
Coach Co., 208 N. C. 849, 182 S. E. 493 
(1935). 

As to pneumonia, see also post, this note, 
analysis line IV, D, “Injury from Disease.” 


d. Street and Highway Acciderits. 


Editor’s Note.—For note on street ac- 
cidents arising out of and in the cours? of 
employment, see 32 M. C. Law Rev. 373. 

In General. — Plaintiff got into his car 
to leave defendant’s plant. A night watch- 
man beckoned to him, and in getting out 
of the car to learn what the watchman 
wanted, plaintiff slipped on a fruit peeling. 
Recovery was denied, the court saying, 
“When an injury cannot fairly be traced to 
the employment as a contributing proxi- 
mate cause. or comes from a hazard to 
which the workman would have been 
equally exposed apart from the employ- 
ment, or from a hazard common to others, 
it does not arise out of the employment.” 
Lockey v. Cohen, Goldman & Co., 213 N. 
C. 356, 196 S. E. 342 (1938). 

An injury caused by a highway accident 
is compensable if the employee at the time 
of the accident is acting in the course of 
his employment and in the performance of 
some duty incident thereto. Hardy v. 
Small, 246 N. C. 581, 99 S. E. (2d) 862 
(1957) (farm employee killed while cross- 
ing highway on return from barn). 

Cemetery Keeper Crossing Street on 
Way to Funeral Home.—When as an inci- 
dent of his employment as cemetery keeper 
and in the performance of a duty connected 
therewith, as shown by the established cus- 
tom, the decedent crossed the street en 
route to a funeral home, the hazard of the 
journey may properly be regarded as with- 
in the scope of the Workmen’s Compensa- 
tion Act. Hinkle v. Lexington, 239 N. C. 
105, 79 S. E. (2d) 220 (1953). 


e. Assaults and Fights. 


Cross Reference.—-See note t~ § 97-12. 
Editor’s Note.—See note on injury from 
personal assault, 19 N. C. Law Rev. 108. 
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In General.—In speaking of cases ailow- 
ing compensation for injuries received as 
a result of fights on the job, the court has 
said: “These cases are bottomed on the 
sound judicial recognition of this industrial 
truth: ‘Where men are working together 
at the same work, disagreements may be 
expected to arise about the work, the man- 
ner of doing it, as to the use of tools, 
interference with one another, and many 
other details which may be trifling or im- 
portant. Infirmity of temper, or worse, 
may be expected, and occasionally blows 
and fighting. When the disagreement 
arises out of the work in which two 
men are engaged, and as a result of it 
one injures the other, it may be inferred 
that the injury arose out of employment.’” 
Withers v. Black, 230 N. C. 428, 53 S. E. 
(2d) 668 (1949). 

Assault “Arising Out of and in the 
Course of” Employment.—Where in a pro- 
ceeding under this act the evidence tends 
to show that the employee was a moulder 
in the employer’s foundry, and that he 
struck his negro assistant with a shovel 
after the assistant had spoken words to 
him he deemed insulting, whereupon the 
assistant left the employment and returned 
and shot the claimant while he was doing 
his work, causing permanent injury, the 
evidence is sufficient to bring the case 
within the intent and meaning of the terms 
“injury by accident arising out of and in 
the course of the employment.” Conrad v. 
Cook-Lewis Foundry Co., 198 N. C. 723, 
153 S. E. 266 (1930). 

Assault Arising from Dispute over 
Work.— Where the evidence dicloses that 
two employees had no personal contacts 
outside of the employment, and there was 
evidence that the dispute between them 
arose over the work they were performing 
for their common employer, the evidence 
was sufficient to sustain the finding by the 
Industrial Commission that an assault 
made by the one upon the other arose out 
of the employment. Withers v. Black, 230 
N. C. 428, 53 S. E. (2d) 668 (1949). 

Where a workman is injured by a fellow 
employee because of a dispute about the 
manner of doing the work he is employed 
to do, the accident tc the injured workman 
grows out of the employment and is com- 
pensable. Withers v. Black, 230 N. C. 428, 
53 S. E. (2d) 668 (1949). 

Where there was friction and enmity be- 
tween two employees, growing out of crit- 
icism of the work of one of them by the 
other and complaint thereof to the em- 
ployer, and the employee whose work was 
criticised assaulted his fellow worker from 
anger and revenge over such criticism, 
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which resulted in the death of the one as- 
saulted, such death occurred from an ac- 
cident in the course of the employment. 
Hegler v. Cannon Mills Co., 224 N. C. 669, 
31 S. E. (2d) 918 (1944). 

Shooting of three employees by men- 
tally disturbed co-employee while they 
were at work in locker plant arose out of 
and in the course of employment though 
shooting was “triggered” by a draft board 
incident, where shooter stated that reason 
for shooting was resentment of ‘domina- 
tion” by co-employees. Zimmerman  v. 
Elizabeth City Freezer Locker, 244 N. C. 
628, 94 S. E. (2d) 813 (1956). 

Assault upon Employee Collecting Ac- 
counts.—Where there is evidence that it 
was the employee’s duty to collect ac- 
counts of his employer for goods sold upon 
the installment plan and that the employee 
endeavored to collect an account from a 
debtor and was struck by another also 
owning an account to the employer, the in- 
jury resulting in death, the evidence is suf- 
ficient to sustain a finding by the Indus- 
trial Commission that the injury was the 
result of an accident arising out of and in 
the course of the employment, and such a 
finding of fact is conclusive and binding. 
Winberry v. Farley Stores, 204 N. C. 79, 
167 S. E. 475 (1933). 


Bill Collector Killed by Debtor. 
Where deceased, a collector, was killed 
by defendant’s debtor while he was trying 
to collect a bill, an award granting com- 
pensation was affirmed. Winberry v. Far- 
ley Stores, 204 N. C. 79, 167 S. E. 475 
(1933). 

Assault by Robber.—Deceased was re- 
quired to report at defendant’s mill before 
the other employees. It was known that 
many hoboes slept near the boiler room 
where he worked. He was murdered by a 
robber while he was engaged in his duties 
and before any other employees reported 
for work. It was held that the injury 
arose out of the employment. Goodwin v. 
Bright, 202 N. C. 481, 163 S. E. 576 (1932). 
In accord see West v. East Coast Fer- 
tilizer Co., 201 N. C. 556, 160 S. E. 765 
(1931) (where deceased, night watchman, 
was killed by a robber). 

Fall Suffered While Running from As- 
sailant. — A fellow employee, who was 
drunk at the time, ran plaintiff away from 
his work. He returned, only to run again 
when he saw his assailant approaching. 
Plaintiffs foreman was present. In leav- 
ing the second time, employee fell and 
broke his leg. The Commission’s award of 
compensation was affirmed. The injury 
had its origin in plaintiff's employment. It 


§ 97-2 


is immaterial that it was unexpected. Wil- 
son v. Boyd & Goforth, 207 N. C. 344, 177 
S.. E.178 (1934). 

Assault by Foreman in Discharging Em- 
ployee. — See McCune v. Rhodes-Rhyne 
Mig, Cous217) NaGaesol 66, Sb. (2d)a219 
(1940). 

Dispute over Matters Foreign to Em- 
ployment.—Evidence tending to show that 
a night watchman employed to watch over 
one section of a highway under construc- 
tion came over to a night watchman em- 
ployed to watch over another section there- 
of, and engaged in an altercation relating 
to matters foreign to the employment, and 
that one of them killed the other as a re- 
sult thereof, is sufficient to support the 
finding of the Industrial Commission that 
the deceased’s death was not the result of 
an accident arising out of and in the course 
of the employment, and therefore such 
finding is conclusive on the courts. Mc- 
Neill v. Ragland Const. Co., 216 N. C. 744, 
6 S. E. (2d) 491 (1940). 

If one employee assaults another solely 
from anger, hatred, revenge, or vindictive- 
ness, not growing out of or as an incident 
to the employment, the injury is to be at- 
tributed to the voluntary act of the as- 
sailant, and not as an incident of the em- 
ployment. But if the assault is incidental 
to some duty of the employment, the in- 
juries suffered thereby may properly be 
said to arise out of the employment. Ash- 
ley v. F-W Chevrolet Co., 222 N. C. 25, 
21 S. E. (2d) 834 (1942), wherein finding 
held to sustain award. 

Killing as Result of Personal Enmity 
Alone.—In order for compensation to be 
recovered for the death of an employee un- 
der this act it is required that the injury 
causing death result from an accident aris- 
ing out of and in the course of the employ- 
ment, as a proximate cause, and where 
compensation is sought for the killing of 
one employee by another for purely per- 
sonal and unrelated grounds, or when one 
was employed at night and the other by 
day, and the killing at night was a result 
of personal enmity alone, and these facts 
are found by the Commission and approved 
by the trial judge, the judgment denying 
the right of compensation will be affirmed 
on appeal. Harden v. Thomasville Furni- 
ture Co., 199 N. C. 733, 155 S. E. 728 
(1930). 

Game Warden Killed by Person against 
Whom he Testified in Criminal Action.— 
Where decedent, a game warden, was 
killed by a person against whom he had 
testified in a criminal action for violation 
of the game law, the court held that the 
injury did not arise out of and in the 
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course of employment. Hollowell y. North 
Carolina Dept. of Conservation & Develop- 
ment, 206 N. C. 206, 173 S. E. 603 (1934). 


f. Horseplay. 


Where Injured Employee Did Not 
Participate in Horseplay Injury Is Com- 
pensable. — Where the injured employee 
does not participate in the sportive acts of 
his fellow employee, the injury is compen- 
sable. Chambers v. Union Oil Co., Inc., 199 
N. C. 28, 153 S. E. 594 (1930), commented 
upon in 9 N. C. Law Rev. 105 (where 
claimant was accidentally shot by the dis- 
charge of a gun which a fellow truck driver 
carried in his truck; the claimant was put- 
ting oil in his own truck at the time). 

If an employee is injured as a result of 
the horseplay of a fellow workman the 
injured employee is not precluded from re- 
covering his damages under this act if he 
did not participate therein. Chambers v. 
Union Oil Co., 199 N. C. 28, 153 S. E. 594 
(1930). 


In construing subdivision (6) of this sec- 
tion the words “arising out of the employ- 
ment” in regard to injuries compensable 
are broad and comprehensive, and must be 
determined in the light and circumstances 
of each case, and thc act, applying only to 
industries employing more than five work- 
men, contemplates the gathering together 
of workmen of varying characteristics, and 
the risks and hazards of such close con- 
tact, joking and pranks by the workmen, 
are incidents to the business and grow out 
of it, and are ordinary risks assumed by 
the employer under the act. Chambers v. 
Union Oil Co., 199 N. C. 28, 153 S. E. 594 
(1930). See also, Wilson v. Mooresville, 
222 N. C. 283, 22 S. E. (2d) 907 (1942). 

Injuries occurring after the employee 
has ceased his horseplay and returned to 
work are compensable. Michaux v. Gate 
City Orange Crush Bottling Co., 205 N. 
C. 786, 172 S. E. 406 (1934) (the court af- 
firmed the Commission’s award of compen- 
sation to deceased, who was killed in try- 
ing to catch his employer’s truck, which 
had left him while he was wrestling with 
a stranger). 


8. Time, Place and Circumstances of 
Accident. 
a. Injuries While Acting for Benefit of 
Self or Third Person. 

Acts which are necessary to the health 
and comfort of an employee while at work, 
though personal to himself and not tech- 
nically acts of service, such as visits to 
the washroom, are incidental to the em- 
ployment. Rewis v. New York Life Ins. 
Co., 226 N. C. 225, 38 S. E. (2d) 97 (1946). 
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Evidence tending to show that the em- 
ployee was suffering from a disease which 
weakened him and subjected him to fre- 
quent fainting spells, that during the 
course of his employment he went to the 
men’s washroom, and while there felt faint, 
and in seeking fresh air, went to the open 
window, slipped on the tile floor, and fell 
through the window to his death, held 
sufficient to support the finding of the 
Industrial Commission that his death was 
the result of an accident arising out of 
and in the course of his employment. 
Rewis v. New York Life Ins. Co., 226 N. 
C. 325, 38 S. E. (2d) 97 (1946). 

Injury during Vacation Pleasure Trip 
Furnished by Employer.—An accidental 
injury received by an employee while 
riding in a truck on a vacation pleasure 
trip does not arise out of the employment 
notwithstanding that the employer fur- 
nished the vacation trip as a matter of 
good will and personal relations among 
the employees and paid the entire ex- 
penses of the trip in accordance with its 
agreement entered into at the time of 
the employment as a part of the remunera- 
tion and inducement to its employees. 
Berry v. Colonial Furniture Co., 232 N. 
C. 303, 60 S. E. (2d) 97 (1950). 

Attending a good-will picnic at the in- 
vitation of the employer was held not to 
invoke the relation of the master and 
servant where the employee did no work 
and was not paid for attendance, nor pe- 
nalized for nonattendance, nor ordered to 
go. Barber v. Minges, 223 N. C. 213, 25 
Sub (2d) .837 (1943). 

Employee Injured While Washing His 
Personal Car.—Claimant, employed as a 
night watchman, was injured on the em- 
ployer’s premises during his hours of duty 
when his trouser leg was caught on the 
bumper of his car, causing him to fall, as 
he was washing his personal car for his 
own purposes with the implied consent of 
the employer. There was no causal rela- 
tionship between his employment and the 
injury, and therefore the injury did not 
arise out of the employment and was not 
compensable. Bell v. Dewey Bros., 236 N. 
C. 280, 72 S. E. (2d) 680 (1952). 

Employee off Duty and on Personal 
Errand. — The Commission found facts 
which clearly showed that the deceased 
employee, although temporarily assigned to 
work in a distant town in another state, 
with board and room furnished by the 
power company for which the emergency 
work was being done, was off duty and 
upon a personal errand, unrelated to any 
duty in connection with his employment 
when he was struck by an automobile and 
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killed. Sandy v. Stackhouse, Inc., 258 N. 
C. 194, 128 S. E. (2d) 218 (1962). 

Voluntarily Helping Another Employee. 
—Claimant was employed as a lumber 
piler and was instructed to stay away from 
the saws, but there was evidence that on 
the day of his injury he was instructed to 
leave his regular job and to perform some 
work in the vicinity of one of the saws, and 
that while waiting at the place designated 
he started to assist another employee, in 
the absence of the regular sawyer, in cut- 
ting off a board, and suffered an injury 
when his hand come in contact with the 
saw. Two men were usually required to 
operate the saw. The court held that the 
evidence was sufficient to sustain the find- 
ing of the Industrial Commission that the 
injury arose out of and in the course of 
his employment. Riddick v. Richmond 
Cedar Works, 227 N. C. 647, 43 S. E. (2d) 
850 (1947). 

Employee Assisting Another Contractor 
on Same Job.—Evidence to the effect that 
a deceased employee was working under 
the direct supervision and instruction of 
his superior in attempting to make repairs 
on a drum that actually belonged to an- 
other contractor working on the same job 
and that the two contractors on prior oc- 
casions had assisted each other without 
charges sustained the finding that the in- 
jury arose out of and in the course or em- 
ployment. Butler v. Jones Plumbing & 
Heating Co., 244 N. C. 525, 94 S. E. (2d) 
556 (1956). 

Injury While Acting for Benefit of 
Third Persons.—Whether an injury to an 
employee received while performing acts 
for the benefit of third persons arises out 
of the employment depends upon whether 
the acts of the employee are for the bene- 
fit of the employer to any appreciable ex- 
tent, or whether the acts are solely for 
the benefit or purpose of the employee or. 
a third person. Guest v. Brenner [rou & 
Metal Co., 241 N. C. 448, 85 S. E. (2d) 
596 (1955). 


At the suggestion of her foreman, plain- 
tiff joined with other employees to have a 
group picture taken fur the sole benefit of 
the photographer. This was done during 
shifts. Plaintiff was injured by the collapse 
of the seat prepared by the photographer. 
It was held that it was error for the Com- 
mission to find that the injury arose out 
of the employment. Beavers v. Lily Mill 
& Power Co., 205 N. C. 34, 169 S. E. 825 
(1933). 

Assistance to Third Person in Reci- 
procity for Aid Requested for Employer’s 
Benefit—An employee sent to fix flat tires 


§ 97-2 


went to a filling station and requested 
free use of its air pump, but before in- 
flation of the tires was completed, the 
filling station operator asked him to help 
push a stalled car, and while he was do- 
ing so he was struck by another car, re- 
sulting in permanent injury. It was held 
that the courtesies and assistance extended 
by the employee were in reciprocity for 
the courtesy of free air requested by the 
employee for the employer’s benefit, so 
that the employee had reasonable ground 
to apprehend that refusal to render the 
assistance requested of him might well 
have resulted in like refusal of the 
courtesy requested oy him, and therefore 
the findings supported the conclusion that 
the accident arose out of and in the course 
of employment. Guest v. Brenner Iron 
& Metal Co., 241 N. C. 448, 85 S. E. (2d) 
596 (1955). 


b. Injuries While Going to and from 
Work. 


(1) General Rule. 


Editor’s Note.——For note on injuries 
sustained by employee while going to and 
from work, see 36 N. C. Law Rev. 367. 


Injury Suffered Going to or Returning 
from Work.—As a general rule an injury 
suffered by an emplovee while going to or 
returning from his work does not arise out 
of and in the course oi his employment. 
Bray v. Weatherly & Co., 203 N. C. 160, 
165 S. E. 332 (1982), 94 A. LE. R.589 note 
(where plaintiff driver was injured in going 
after defendant’s truck to start the day’s 
work); Hardy v. Small, 246 N. C. 581, 
99 S. E. (2d) 862 (1957); Humphrey v. 
Quality Cleaners & Laundry, 251 N. C. 47, 
110 S. E. (2d) 467 (1959). 


An injury sustained by an employee 
while going to or from work does not arise 
in the course of his employment and is 
not compensable unless the employer is 
under a contractual duty to transport em- 
ployee or furnishes the means of trans- 
portation as an incident of the contract of 
employment. Whittington v. A. J. Schnier- 
son & Sons, Inc., 255 N. C. 724, 122 S. BE. 
(2d) 724 (1961). 

Such an injury occurs during the period 
of employment but not in the course of it. 
Hunt v. State, 201 N. C. 707, 161 S. E. 
208 (19st Soa Asel,.oR. 980,087 bAL dow RE 
253, notes (deceased was killed while driv- 
ing his own car to defendant’s camp. 
Compensation began from time he left 
home, but the expense of the trip was 
borne by himself); Lassiter v. Carolina 
Tel... 6: Tel. social hb eN eC 927 ed Se. 
(2d) 542 (1939) (where deceased was 
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killed while being transported to work in 
a vehicle gratuitously furnished). 

Off Employer’s Premises.——Where the 
evidence tended to show that plaintiff’s 
intestate, a civilian guard of a construction 
company, stationed at a main gate of a 
marine base to direct traffic and parking 
about such gate and on the highway im- 
mediately adjoining, was at the time of 
the accident on his way to his place of em- 
ployment to report for work and was 
killed, after alighting from a bus, on the 
public highway immediately in front of 
such main gate, as he attempted to cross 
the highway ahead of an oncoming car, an 
award was error, as deceased was not on 
the premises of his employer and his in- 
jury and death did not arise out of and in 
the course of his employment. Bryan v. 
tT. A; Loving Co., 222 N. C724, 24'S. E. 
(2d) 751 (1943). 

When travel is contemplated as part of 
the work the rule is that the employment 
included not only the actual doing of the 
work but also a reasonable margin of time 
and space necessary to be used in passing 
to and from the place where the work is 
to be done, when the latter is expressly 
or impliedly included in the terms of the 
employment. Alford v. Quality Chevrolet 
Co., "246 NP Grq214, POT S24 (ed) 869 
(1957). 

Employees whose work entails travel 
away from the employer’s premises are 
held in the majority of jurisdictions to be 
within the course of their employment 
continuously during the trip, except when 
a distinct departure on a personal errand 
is shown. Brewer v. Powers Trucking Co., 
256 N. C. 175, 123 S. E. (2d) 608 (1962). 

Continuity between Employment and 
Travel. — If it be conceded the course of 
employment included the travel home, 
then certainly there must be reasonable 
continuity between the employment and 
the travel. Alford v. Quality Chevrolet Co., 
246 N. C. 214, 97 S. E. (2d) 869 (1957). 

Findings to the effect that the deceased 
employee was furnished a car for trans- 
portation to and from his work, that he 
quit work about 7:00 p. m., met a friend 
for dinner, took repeated drinks through- 
out the evening, made several trips, on one 
of which he drove approximately 100 miles 
per hour, in search of a girl to join the 
party, and some five hours thereafter 
started for home in the employer’s car, 
and was killed in a wreck occurring on 
the direct route from the employer’s place 
of business to the employee’s home, held 
to show an abandonment of employment 
rather than a deviation from it, and there- 
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fore the accident did not arise in the 
course of the employment. Alford v. Qual- 
ity Chevrolet Co., 246 N. C. 214, 97 S. E. 
(2d) 869 (1957). 

An employee is not engaged in the 
prosecution of his employer’s business 
while operating his personal car to the 
place where he is to perform the duties 
of his employment, nor while leaving his 
place of employment to go to his home. 
Ellis v. American Service Co., 240 N. C. 
453, 82 S. E. (2d) 419 (1954). 

Policeman Killed While Returning to 
Work from Leave of Absence.—Where 
the evidence showed that a_ policeman 
was killed in an accident, while returning 
to work from a leave of absence, the con- 
clusion that he did not sustain injury by 
accident arising out of and in the course 
of his employment was sustained. Mc- 
Kenzie y. Gastonia, 222 N. C. 328, 22 S. 
Ba (2d) 212: (1942). 

Farm Employee Killed While Crossing 
Highway on Return from Barn to Home. 
—Where farm employee, who lived on 
farm, was killed while crossing highway 
when returning from barn, to which he 
had gone to feed livestock, to area of 
house in which he lived, the injury arose 
out of and in the course of his employ- 
ment. Hardy v. Small, 246 N. C. 581, 99 
Solan 20) 8620( 195%). 


(2) Special Errand. 


When Employee Is Employed in Spe- 
cial Errand Employment Begins When 
He Leaves Home.—While on his way to 
work, plaintiff was injured in crossing the 
street to purchase supplies for defendant 
school. This was done at the request of 
the principal. It was held that plaintiff 
was employed in a special errand for his 
master. In such case employment begins 
from the time the employee leaves his 
home. Massey v. Board of Education of 
Mecklenburg County, 204 N. C. 193 167 
Sy Deas AGB) 

Driving Employer’s Truck from Em- 
ployee’s Home to Place of Employment. 
—In Phifer v. Foremost Dairy, 200 N. C. 
65, 156 S. E. 147 (1930), deceased was 
killed in a collision as he was driving a 
truck, owned and maintained by his em- 
ployer, from his nome to his place of em- 
ployment. It was found that transportation 
to and from work was an incident of the 
employment. It was held that the accident 
arose out of and in the course of deceased’s 
employment. 


(3) On Employer’s Premises. 


Injury on Employer’s Premises May Be 
Compensable.—In Hunt v. State, 201 N. 


CompENSATION Act § 97-2 
C. 707, 161 S. E. 203 (1931), a distinction 
is made between the time an employee 
gets back to work and the beginning of 
employment. “True, the moment when 
he begins his work is not necessarily the 
moment when he gets into the employ- 
ment, because a reasonable margin must 
be allowed him to get to the place of 
work if he is on the premises of the em- 
ployer or on some access to the premises 
which the employer has provided.” Cf. 
Bryan v. T. A. Loving Co., 222 N. C. 724, 
24 S. E. (2d) 751 (1943), ante, this note, 
analysis line IV, C, 3, b, (1), “General 
Rule.” 

As an exception to the general rule, 
known as the “going and coming rule,” 
that injuries sustained by an employee 
while going to or from work are not or- 
dinarily compensable, the great weight of 
authority holds that injuries sustained by 
an employee while going to or from his 
place of work upon premises owned or 
controlled by his employer are generally 
deemed to have arisen out of and in the 
course of the employment within the 
Workmen’s Compensation Act and are 
compensable, provided the employee’s act 
involves no unreasonable delay. Bass v. 
Mecklenburg County, 258 N. C. 226, 128 
S, EE. (2d)?570" (1962). 

Injury on Parking Lot Provided by 
Employer.—Where the employer provides 
a parking lot on its premises next to its 
factory and permits its employees to park 
their cars in the lot, an injury received 
by an employee in a fall while she was 
walking from her parked car on her way 
to the other part of the employer’s prem- 
ises where she actually worked, is an in- 
jury arising out of and in the course of 
her employment within the purview of 
this section. Davis v. Devil Dog Mfg. Co., 
249 N. C. 543, 107 S. E. (2d) 102 (1959). 


(4) Where Employer Furnishes 
Transportation. 

Where Employer Furnishes Transpor- 
tation as Incident to Contract of Employ- 
ment.—While ordinarily an employer is 
not liable under this chapter for an injury 
suffered by an employee while going to or 
returning from work, the employer may 
be held liable when he furnishes the means 
of transportation as an incident to the 
contract of employment. Smith v  Gas- 
tonia, 216 N. C. 517, 5 S. E. (2d) 540 
(1939). 


Where Employer Makes Allowances to 
Cover Cost of Transportation.—Injuries 
sustained in an automobile accident by 
employees while on their way to or from 
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their work in an automobile owned by 
one of them arise out of and in the course 
of their employment when, under the 
terms of the employment and as an inci- 
dent to the contract of employment, al- 
lowances are made by the employer to 
cover the cost of such transportation. 
Pucttyveeauncon Co, 230 Ne Carii: 
68 S. E. (2d) 633 (1950). See Phifer v. 
Foremost Dairy, 200 N. C. 65, 156 S. E. 
147 (1930), (where defendant provided de- 
ceased with a truck for use in defendant’s 
business and in taking deceased to and 
from work); Edwards v. T. A. Loving 
Co., 203 N. C. 189, 165 S. BH. 356 (1932) 
(where deceased’s contract of service pro- 
vided for transportation by the employer). 

Transportation Furnished in Accord- 
ance with Custom. — Where employer 
hired two employees to ride on truck to 
help the driver unload and, on the last 
trip, the driver consented to let the em- 
ployees off at the place on his route near- 
est their homes, in accordance with es- 
tablished custom, and one of the employ- 
ees attempted to alight before the truck 
had completely stoppec, contrary to ex- 
press orders, and fell to his mortal injury, 
the evidence was sufficient to sustain the 
finding that the accident arose out of and 
in the course of the employment. Latham 
v. Southern Fish, etc., Co., 208 N. C. 505, 
181 S. E. 640 (19385). 

“The test in such cases is whether the 
vehicle furnished by employer is one 
which the employees are required, or as a 
matter of right are permitted, to use by 
virtue of their contract, or whether it is 
furnished gratuitously for the mere ac- 
commodation of the workmen.” Lassiter 
y. CarolinadPel.yéq, lel (Co. .3155N 3G oor. 
1S. E. (2d) 542 (1939), affirming award 
denying compensation where transporta- 
tion was furnished gratuitously. See Porter 
VeNOlatid) Con Qi eNe Caves om ameed) 
853 (1939). 

Abandoning Vehicle Furnished by Em- 
ployer.—Where an employer was under 
obligation to transport its employees from 
the woods where they worked to a camp, 
and provided for that purpose a _ safety 
car attached to its railroad train, having 
forbidden its employees to use the more 
hazardous log train, and deceased was 
killed in attempting to get on the log train 
and thus return to camp, the employee 
was killed as result of injury by accident 
arising out of and in the course of his 
employment. Archie vy. Greene Bros. 
Lbr.sCozseger oC. 477,23 S. Be(ad) 834 
(1943). 

Where making a trip to a farm to load 
poultry and a return trip to the place of 
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business of the employer after the poul- 
try was loaded constituted a substantial 
part of the services for which claimant was 
employed, the transfer of claimant from 
the truck of the employer to his own auto- 
mobile in order that he might have it so 
that he could return home after he made 
his required report at the office of his em- 
ployer, did not constitute a distinct depar- 
ture on a personal errand, disassociated 
from his master’s business, where claim- 
ant’s home was located on the most direct 
route between the farm and the plant, and 
when the collision occurred claimant was 
proceeding on this direct route to the 
place of business of his employer. Brewer 
v. Powers Truck Co.; 256 N.C, 176, 123 
S. E. (2d) 608 (1962). 

Riding in Another Vehicle at Direction 
of Employer’s Foreman.—The evidence 
tended to show that defeudant’s employ- 
ees were required to check in at the office 
in the morning, were then transported to 
the job, and after completion of the day’s 
work were transported back to the office 
where they received instructions as to the 
next day’s work before checking out, their 
working time being computed from the 
time of checking in until the time of 
checking out, that on the date in question 
they were carried to the job in a truck, 
but that the president’s car was sent to 
bring them back because of rain, that 
when deceased started to get in the car 
there were already six persons, including 
the driver, in the car, that the foreman 
said he could crowd in the car or ride in 
with another employee who was driving 
his own car, and deceased rode in with the 
other employee, and was fatally injured in 


an accident occurring after they had 
reached the city in which defendant’s 
place of business was maintained and 


while they were on their way to defend- 
ant’s office to check out. The evidence 
was sufficient to support the finding of 
the Industrial Commission that death re- 
sulted from an accident arising out of and 
in the course of the employment, the gen- 
eral rule of nonliability for an accident 
occurring while an employee is being 
transported to or from work in a convey- 
ance of a third person over which the 
employer has no control not being ap- 
plicable upon the evidence. Mion v. Atlan- 
tic Marble, etc., Co., 217 N. C. 748, 9 S. E. 
(2d) 501 (1940). 


(5) Employee on Call at All Times. 


Injury to Police Officer on Call at All 
Times.—In Davis v. Mecklenburg County, 
214 N. C. 469, 199 S. E. 604 (1938), the 
court affirmed a decision denying recovery 
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where a rural policeman on call at all 
times was killed in an automobile accident 
while driving his own car from his home 
to police headquarters to report for his 
regular working day. The Commission 
had stated that the facts that he was on 
24-hour duty and had the power to make 
arrests were not in themselves grounds 
for making an exception to the rule 
against recovery for to-and-from acci- 
dents. ’ 


A different result was reached in Smith 
y. Gastonia, 216 N. C. 517, 5 S. E. (2d) 
540 (1937). There the deceased was a 
motorcycle policeman with fixed hours of 
active patrol duty as well as a general ob- 
ligation to make arrests at other hours 
when law violations came to his notice 
and to be “on call” at all times. His cycle 
was furnished by the city and he had the 
entire care of it. He was privileged to 
keep it at home and did so, and was rid- 
ing home after regular hours when he was 
killed in a collision. The Commission 
properly found that the death was com- 
pensable. 


c. Injuries before and after Work, on 
Employer’s Premises. 


Employee Injured While at Plant after 
Hours on Private Business. Where 
claimant, a foreman, returned to the em- 
ployer’s plant after his regular working 
hours, to attend to certain private busi- 
ness, but before entering upon such busi- 
ness he assisted with certain work of the 
employer, and then sat down on a wall 
to rest, whereupon he fell and was in- 
jured, it was held that the evidence was 
insufficient to sustain a finding that plain- 
tiff’s injury arose out of and in the course 
of his employment. Poteete v. North 
State Pyrophyllite Co., 240 N. C. 561, 82 
S. E. (2d) 693 (1954). 


d. Injuries during Lunch Hour. 


Editor’s Note-——On mealtime injuries, 
see 17 N. C. Law Rev. 458. 

Illustrative Cases—Compensation De- 
nied. Findings to the effect that during 
lunch hour the employees were free to go 
as they pleased, that deceased employee 
had stopped his work for the lunch period 
and, in attempting to board a truck mov- 
ing within the premises of the employer, 
fell and was fatally injured, with further 
evidence that the employee kad been given 
no order and had no duty connected 
either with the truck or its contents, and 
was acting according to his own will, was 
held insufficient to show affirmatively that 
the injury resulted from a hazard incident 
to the employment, and supported the rul- 
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ing of the Industrial Commission that it 
did not arise out of the employment. Mat- 
thews v. Carolina Standard Corp., 232 N. 
C. 229, 60 S. E. (2d) 93 (1950). 

An employee whe was hit by a car 
while crossing highway to eat lunch on 
employer’s parking lot did not sustain an 
injury arising out of and in the course of 
employment. Horn vy. Sandhill Furniture 
Coxuceb an. C ei7a0 05" Si Es (2d) 521 
(1956). 


e. Injuries While Traveling. 


Editor’s Note.—On injuries to travel- 
ing employees, see 23 N. C. Law Rev. 159. 

Trip Made Primarily for Personal or 
Social Reasons.—Injuries received while 
on a trip being made primarily for per- 
sonal or social reasons and not in per- 
formance of duty are not compensable, al- 
though the employer is incidentally bene- 
fited by the trip. Ridout v. Rose’s 5-10-25¢ 
Stores, 205 N. C. 423, 171 S. E. 642 (1933) 
(deceased went with another to visit the 
other’s girl and while on the visit stopped 
to get certain goods for his employer). 

Injury to Salesman on Weekend Trip. 
—Evidence that plaintiff, a traveling sales- 
man, used his employer’s car for a week- 
end trip and was injured in a wreck in re- 
turning was held to support the finding of 
the Industrial Commission that the acci- 
dent did not arise ovt of and in the course 
of the employment, notwithstanding that 
the injured employee, at the destination of 
the trip, met and conversed with a rep- 
resentative of the employer without ap- 
pointment or direction of the employer, 
primarily in regard to a personal matter. 
Porter v. Noland Co., 215 N. C. 724, 2 S. 
E. (2d) 853 (1939). 


f. Deviation, Departure and 
Abandonment. 


Employee Need Not Be in Exact Spot 
Designated by Employer.—The Work- 
men’s Compensation Act must be liberally 
construed, and the tern “out of the em- 
ployment” will not preclude recovery for 
an accident occurring while an employee 
is not in the exact spot designated by the 
employer if the employee is at the place he 
is required to be in the performance of his 
duties. Howell v. Standard Ice, etc., Co., 
226 N. C. 730, 40 S. E. (2d) 197 (1946). 

Need Not Be Actually Engaged in Per- 
formance of His Duties.—The fact that 
deceased was not actually engaged in the 
performance of his duties as watchman, at 
the time he was pushed over and injured 
unintentionally by a fellow employee in a 
hurry, does not perforce defeat his claim 
for compensation under this act where 
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both employees had checked in for work, 
were on the premises and where they had 
a right to be. Brown vy. Carolina Alumi- 
num Co., 224.N, C,.766,.32:S, Bs (2d)e320 
(1944). 

Evidence that claimant was not sure 
that the mill in which he was employed 
would be operated on the day in question 
and that he rode to work with another 
employee, requesting his son to follow in 
his car to ride him home in case the mill 
was not operated, and that upon getting to 
work and ascertaining that the mill would 
be operated, he put his lunch in the room 
where he worked and went to a platform 
at the front of the mill to tell his son not 
to wait for him, and that he there slipped 
on ice and fell to his injury is sufficient to 
support the finding that the injury re- 
sulted from an accident arising out of and 
in the course of his employment. Gordon 
v. Thomasville Chair Co., 205 N. C. 739, 
1720 Some Som (L084). 

Violation of Orders. — Deceased was 
killed in rising from basement to ground 
floor on a mechanical crate conveyor. 
Steps were provided by employer, and 
none of the employees rode the conveyor 
when the foreman was around. It was held 
that the denial of compensation was 
proper in that deceased stepped aside from 
the sphere of his employment in getting 
on the conveyor. Teague v. Atlantic Co., 
213, No Ci. 54632496> SA e875 101988)? Cr. 
Archie v. Greene Bros. Lbr. Co., 222 N. 
C. 477, 23 S. E, (2d) 834((1943), ante, this 
note, analysis line IV, C, 3, b, (4), “Where 
Employer Furnishes Transportation.” 


Recovery was denied on the same 
grounds where a painter dropped his 
brush in a river and in violation of the 
foreman’s orders went in after it and was 
drowned. Morrow y. State Highway & 
Pub. Works Comm., 214 N. C. 835, 199 
S. E. 265 (1938). 


Where an employee is employed solely 
for a particular job, such as operating a 
chain saw, and is positively forbidden to 
perform another job connected with the 
work, such as operating a tractor, an in- 
jury received while performing the forbid- 
den task does not arise out of a hazard of 
the employment, and is not compensable. 
Taylorev. Dixon; 251 N: C: 304; 1119S) E. 
(2d) 181 (1959). 

Deviation from Employment in Emer- 
gency. — Deceased slept on employer’s 
premises. On the night of the accident, 
some machinery had broken and deceased 
voluntarily went after a foreman who 
could fix it. No one had requested de- 
ceased to do this, although evidence 
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showed he expected to receive pay for his 
time. He was killed by a passing car 
while on his way to get the foreman. It 
was held that the breakdown of machinery 
could not be classified as sufficient emer- 
gency to justify recovery. Davis v. North 
State Veneer Corp., 200 N. C. 263, 156 S. 
E. 859 (1931). 


Acting at Request of Superior. — In 
Hilderbrand v. McDowell Furn. Co., 212 
N. C. 100, 193 S. E. 294 (1987), recovery 
was denied where deceased was killed 
while attending a furniture market at the 
request of his superior. It was shown 
that the deceased wa: invited to attend, 
not for the purpose of learning anything 
helpful to his work, but to enable him to 
have a pleasure trip. 


Return to Employment after Deviation. 
—After working steadily for 15 hours, 
claimant stopped to eat and get a haircut. 
He then returned to his employer’s truck. 
He was injured in taking the truck to de- 
fendant’s place of business. It was held 
that the temporary deviation from the 
course of duty was not an abandonment. 
Besides, the accident occurred after the 
employee had resumed his work. Tackson 
v. Dairymen’s Creamery, 202 N. C. 196, 
162° S. 5. 359 (11932). 


Salesman Going Out of His Way to 
Buy Cigars.—In Parrish v. Armour & Co., 
200 N. C. 654,.158 S. E. 188 (1931), the 
injured employee was a salesman and col- 
lector, who was furnished with a car, and 
who had no fixed hours of emp'oyment. 
One evening, while on his way to make a 
business visit, he deviated less than a mile 
to buy some cigars, which he regarded as 
expedient to the purpose of his visit. 
While going from ‘the drugstore, he was 
injured. Compensation award was. af- 
firmed; the accident arose out of and in 
the course of the employment. 


Selection of More Hazardous Route.— 
The evidence tended to show that claim- 
ant, in the performance of his duty to go 
to a guard tower outside of a high wire 
fence, elected to climb over the fence 
rather than go around by the gate, which 
would require approximately 200 yards of 
travel, and was injured when he jumped 
from the top of the fence to avid falling 
therefrom. Held: The evidence sustained 
the award of compensation, and the con- 
tention that claimant climbed the fence for 
his own convenience rather than as a part 
of his duties was untenable, since the mere 
fact that an employee selected the more 
hazardous route in the performance of his 
duties does not defeat recovery. Hartley v. 
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North Carolina Prison Department, 258 
N. C. 287, 128 S. E. (24) 598 (1962). 
Illustrative Cases — Compensation 
lowed.—Claimant was an employee in D’s 
mill. Her work ceased at .1 o’clock one 
day, but she was not permitted to leave 
until 11:30. During this interval she was 
injured as she returned from downstairs 
to see about getting a friend a job. It was 
held that plaintiff’s mission was “not such 
a departure from the employes: -usiness 
that it was not in the course of the 
employment.” Bellamy v. Great Falls Mfg. 
o.,.200 NAC. 676. tao o..i, 246: (1931), 
When plaintiff injured his arm in rais- 
ing a window to obtain a bottle of milk 
which he had purchased from defendant’s 
confectionery wagon and set aside to cool, 
recovery was allowed, the court saying 
that plaintiff’s conduct did not constitute 
such a deviation as to deprive him of the 
benefits of the Act. Pickard v. E. M. Holt 
Plaid Aliles 210 N. C728) 198 -S.° ER. 28 
(1938). 

Same — Compensation Denied. — The 
findings of fact of the Industria: Commis- 
sion, supported by the evidence, were to 
the effect that deceasec employee was a 
night watchman, that his duties were to 
make periodic inspection and to attend 
the furnaces and to get up steam, that on 
the night in question he procured his son 
to help him, that he instructed his son to 
do certain of his duties in the boiler room, 
that he placed a small box and plank on 
a walkway eight or nine feet high, with 
one end of the plank resting ou the box, 
and lay down on the plank, that his son 
called him in time to make a periodic in- 
spection some thirty minutes later, and 
that in getting up from his recumbent 
position, while his son was engaged in the 
performance of the employee’s active du- 
ties in the boiler room, the employee fell 
from the walkway and was fatally injured. 
The facts did not compel the conclusion, 
as a matter of law, that at the time of in- 
jury the employee had not deviated from 
or abandoned his employment, and there- 
fore the award of the Industrial Commis- 
sion denying compensation was upheld. 
Stallcup v. Carolina Wood Turning Co., 
B17 NS Cis02e7 Sr Be(ed) 380) (1940): 

Deceased, a delivery boy, went to em- 
ployer’s storeroom after groceries. He 
stopped by a private bedroom and was 
killed by the accidental discharge of a gun 
which he had found in the room. The evi- 
dence was held sufficient to support the 
Cemmission’s finding that the accident did 
not arise out of and in the course of the 
employment. Smith v. Hauser & Co., 206 
N.C. 562, 174 S..E.. 455. (1934). 


Al- 
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4, Evidence and Burden of Proof. 


Burden of Proof Is on Claimant.—The 
person claiming the benefit of compensa- 
tion has the burden of showing that the 
injury complained of resulted from an ac- 
cident arising out of and in the course of 
the employment. Henry v. A. C. Lawrence 
Teather Co 231 N. Co a77, 57'S. E.. (2d) 
760 (1950). 

Competency of Evidence.—“It must not 
only appear by competent evidence that 
the injury was received in the course of 
the employment, but also that it arose out 
of the employment as well. Hearsay evi- 
dence is not competent to establish either 
fact.” Plyler vy. Charlotte Country Club, 
Pil Whe (Ona Taste ANT Sy Mths, OP TGR BIC) cel bra 
this case recovery was deniec where a 
caddy cut his toe and died of infection. 
The only evidence to show that he was 
working at the time of the accident was 
some of his own statements, to all of 
which objection was properly entered. 

Where no objection is made before the 
hearing commissioner to the introduction 
of hearsay evidence, the objection must be 
treated as waived and the evidetce may 
be considered. The principle on which 
hearsay evidence is excluded by rules of 
evidence relates to its competency, not to 
its relevancy. Maley v. Thomasviile Fur- 
niture Co. 214" N>-C, 589;"200 8." E: 438 
(1938) (where objection was entered for 
the first time before the full Commission. 
The court also held in this case that where 
deceased, a sawyer, was seen standing be- 
side his running machine with a small cut 
on his arm freshly bleeding and where he 
subsequently died of blood poisoning from 
this injury, there was sufficient circum- 
stantial evidence to support the Commis- 
sion’s award allowing compensation). 


Proof That Employee Was at Place of 
Employment Doing Usual Work Is In- 
sufficient.—It must be kept in mind that” 
while an accident arising out of an em- 
ployment usually occurs in the course of 
it, it does not necessarily or invariably do 
so. Nor does an accident which occurs in 
the course of an employment necessarily 
or inevitably arise out of it. Therefore 
proof that an employee was at his place 
of employment and was doing his usual 
work at the time of the inju.y, without 
more, is insufficient to support an award 
of compensation. Sweatt v. Rutherford 
County Board of Education, 237 N. ‘er 
653, 75 S. E. (2d) 738 (1953). 

Where Cause of {njury Not Explained. 
—Where an employee, while about his 
work, suffers an injury in the ordinary 
course of employment, the cause of which 
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is not explained, but which is a natural 
and probable result of a risk thereof, and 
the Commission finds from the evidence 
that the injury arose out of the employ- 
ment, an award will be sustained. Vause 
v. Vause Farm Equipment Co., 233 N. C. 
88, 63 S, E, (2d) 173 (1951); Poteete v. 
North State Pyrophyllite Co. 240 N. C. 
561, 82 S. E. (2d) 693 (1954). 

Employee Found Dead or Injured at 
His Place of Employment. — Deceased 
was required to report to work before 
daylight. On the particular morning in 
question, he was told to return later in the 
day. At daylight he was found in a dying 
condition at the base of an unlighted plat- 
form on defendant’s premises. Deceased 
had to cross the platform to leave the 
premises. It was held that there was suffi- 
cient evidence to sustain the finding that 
the accident arose out of deceased’s em- 
ployment. Morgan vy. Cleveland Cloth 
Mills: S207 eINee@amstiemiiuy cool omt bo 

Death by violent means is prima facie 
evidence of death by accident. The burden 
of proving suicide is upon the party seek- 
ing to establish it. McGill v. Lumberton, 
215 N.C. 752, 8 S. E. (2d) 324 (1939). 

Death from Pistol Shot.—Where claim- 
ant’s evidence tended to show that de- 
ceased was employed as chief of police of 
defendant municipality and that deceased 
died as a result of a shot from a pistol 
while he was in office, proof of death by 
violence raises a presumption of accidental 
death, casting the burden of going forward 
with the evidence upon the employer and 
insurance carrier to show that deceased 
killed himself, when <velied on by them, 
and claimants’ evidence is sufficient to 
support the finding of the Industrial Com- 
mission that death resulted from an acci- 
dent arising out of and in the course of 
the employment. McGill v. Lumberton, 218 
N. C. 586, 11 S. E. (2d) 873 (1940). 

Evidence tending to show that deceased 
came to his death as a result of a pistol 
wound while at a place where he had a 
right to be in the course of his employ- 
ment, without evidence that he was au- 
thorized to keep a pistol or use it in the 
business of the employer, is imsufficient to 
support an award of compensation on the 
ground that in the absence of a showing of 
suicide it will be presumed that the death 
resulted from an accident, since, even so, 
there is neither presumption nor evidence 
to support the necessary basis for com- 
pensation that the accident arose out of 


the employment. Bolling v. Belkwhite 
Co.; 228° N.C. 749, 46° S. E. (2d) "838 
(1948). 


Evidence Held Sufficient—Where the 
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claimant, while working in an upholster- 
ing plant, discovered that an upholstering 
tack had gone through his shoe and cut 
his toe, and subsequently infection set in, 
the Commission’s finding that the injury 
arose out of and in the course of the em- 
ployment was conclusive. Kearns v. Bilt- 
well Chair & Furniture Co., 222 N. C. 438, 
23 S. E. (2d) 310 (1942). 

Evidence that claimant received an in- 
jury while attempting, alone, to elevate and 
hold a 175 pound cabinet in place while 
another workman secured it to the wall, 
and that three men were usually assigned 
to the installation of such cabinets on the 
construction job, was sufficient to sustain 
a finding that claimant suffered a compen- 
sable injury by accident arising out of and 
in the course of his employment. Davis v. 
Summitt, 259 N. C. 57, 129 S. E. (2d) 588 
(1963). 

Findings of fact by the Industrial Com- 
mission were supported by competent evi- 
dence and supported its conclusion of law 
that the deceased’s injuries resulting in 
death did not arise out of and in the course 
of his employment. Thornton v. J. A. 
Richardson; :Co., . Inc., 258. N., C.. 207,128 
S. E. (2d) 256 (1962). 

Evidence Held Insufficient. — In Plyler 
v. Charlotte Country Club, 214 N. C. 453, 
199 §. E. 622 (1938), the evidence was in- 
sufficient to support finding that injury 
arose out of employment. 


5. Miscellaneous Illustrative Cases. 


Injury Sustained While Taking Medical 
Test. — An injury sustained by an em- 
ployee while taking a medical test or ex- 
amination, which test or examination is re- 
quired by law in order for the employee to 
continue to hold her job, does not con- 
stitute an accident arising out of and in 
the course of her employment within the 
meaning of this section. King v. Arthur, 
245 N. C. 599, 96 S. E. (2d) 846 (1957). 

For comment, see 36 N. C. Law Rey. 
LO. 


Electric Shock.—The record disclosed 
competent evidence sufficient to support 
the Industrial Commission in finding death 
was caused by electric shock by accident 
arising out of and in the course of employ- 
ment. Blalock vy. Durham, 244 N. C. 208, 
92 S. E. (2d) 758 (1956). 

Death of Policeman Held Compensable. 
—See Andrews v. Princeville, 245 N. C. 
669, 97 S. E. (2d) 110 (1957). 

Arrest Held outside Scope of Employ- 
ment of Jailer.—Deceased who was em- 
ployed by the sheriff as his deputy and by 
the county commissioners as jailer, met 
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his death in attempting to arrest one who 
had just shot his own wife at a house two 
doors from the rear of the jail. The Com- 
mission were of opinion that death re- 
sulted from accident arising out of and in 
the course of his employment either as 
deputy sheriff or as jailer or as “deputy- 
sheriff jailer.’ The statute did not then 
treat deputies as employees of the county 
(see subdivision (2) of this section) and 
the Supreme Court remanded the case for 
a finding specifically on whether the acci- 
dent was in the course of his employment 
as jailer. Gowens v. Alamance County, 
214 N. C. 18, 197 S. E. 538 (1938). The 
Commission then found that question in 
the affirmative but was later overruled on 
the ground that the attempted arrest was 
clearly “outside the scope of his employ- 
ment as jailer.” 

Highway Patrolman Using Airplane to 
Search for Escaped Convict.—Two high- 
way patrolmen were killed while in an air- 
plane searching for an escaped convict. 
The award of the commissioner granting 
compensation was reversed by the full 
Commission, and reinstated on appeal to 
the superior court. The Supreme Court 
affirmed the award. The case turned on 
the question of the authority of the patrol- 
men to attempt to apprehend the fugitive. 
The court found such authority, and held 
that the use of an airplane was not a 
novel or unusual method of carrying out 
such a purpose. Galloway v. Dept. of Mo- 
tor Vehicles, 231 N. C. 447, 57 S. E. (2d) 
799 (1950). 

Employee Mowing Lawn at Employer’s 
Residence.—Where the claimant was em- 
ployed to drive a delivery truck and to do 
janitorial work both in the employer’s 
place of business and at the employer’s 
home, and was injured while mowing the 
lawn at the employer’s residence, the in- 
jury was not compensable, and was not 
covered by a compensation insurance pol- 
icy which provided coverage solely in con- 
nection with the employer’s business hav- 
ing a definite location. Burnett v. Palmer- 
Lipe Paint Co., 216 N. C. 204, 4 S. E. (2d) 
507 (1939). 


D. Injury from Disease. 


Cross Reference.—As to heart attack or 
stroke as result of accident, see ante, this 
note, analysis line IV, B, “Accident.” 

Injury from Occupational Disease. — 
Where claimant worked in an asbestos 
plant for six or seven years, and a dust 
removing system was ot installed until 
about a year before claimant’s discharge 
when a medical examination disclosed that 
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he was suffering from asbestosis, the evi- 
dence showed the injury was the result of 
an occupational disease not compensable 
under the Workmen’s Compensation Act 
prior to its amendment by Laws 1935, c. 
123. Swink v. Carolina Asbestos Co., 210 
N. C. 303, 186 S. E. 258 (1936). See §§ 
97-52 to 97-76. 

When this problem first came to the Su- 
preme Court, a line of reasoning was pur- 
sued which made the act applicable to 
some cases of occupational disease. In 
McNeely vy. Carolina Asbestos Co., 206 N. 
C. 568, 174 S. E. 509 (1934), 35 N. C. C. A. 
429 with note, an action was brought at 
common law on the ground that, due to 
defendant’s negligence over a period of 
months, plaintiff had contracted pulmo- 
nary asbestosis. The court held that since 
defendant was negligent, plaintiff’s injury 
was not incidental to his employment and, 
furthermore, was not deprived of its acci- 
dental character by the mere fact of its 
requiring several months to develop. Ac- 
cordingly, recovery was denied plaintiff in 
his suit at common law because the in- 
jury was declared to be covered by the 
act. This decision was followed in John- 
son v. Hughes and Southern Dairies, Inc., 
207 N. C. 544, 177 S. E. 632 (1935). Cf. 
Re Sullivan v. Mass. Bonding & Ins. Co., 
265 Mass. 497, 164 N. E. 457, 62 A. L. R. 
1458 with note, 1460 (1929). 

Occupational Disease Act Constitutes 
Implied Amendment to This Section.— 
The Occupational Disease Act, § 97-52 et 
seq., constitutes an implied amendment to 
this section. Under that act, specified oc- 
cupational diseases are compensable. In 
adopting this amendment, the legislature 
“was not making provision for compensa- 
tion for ‘injuries by accident’ as that term 
is ordinarily understood. Provision for 
that type of injury had already been made 


in the original act. It was considering: 
those diseases the causative origin of 
which is occupational and _ designating 


those which are to be deemed within the 
new and extended definition of ‘injury by 
accident’ it was then providing.” Henry 
v. Lawrence Leather Co., 234 N. C. 126, 
66 S. E. (2d) 693 (1951). 

Compensation for Disease Resulting 
from Accident Not Precluded. — Section 
97-52, providing that only the occupational 
diseases therein specified should be com- 
pensable, relates only to occupational 
diseases, which are those resulting from 
long and continued exposure to risks and 
conditions inherent and usual in the nature 
of the employment, and this section does 
not preclude compensation for a disease 
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not inherent in or incident to the nature 
of the employment when it results from 
an accident arising out of and in the 
course of the employment. MacRae v. 
Unemployment Comm., 217 N. C. 769, 9 S. 
EB. (2d) 595 (1940). 

The employer is responsible for any dis- 
ease resulting naturally and unavoidably 
from an accident. Williams v. Thompson, 
200 N. C. 463, 157 S. E. 430 (1931) (where 
plaintiff injured his eye and later unavoid- 
ably contracted gonorrhea ophthalmia in 
the injured organ). Clark v. Carolina Cot- 
ton & Woolen Mills, 204 N. C. 529, 168 
S. E. 816 (1983) (evidence was sufficient 
to support the finding that plaintiffs fall 
resulted in myelitis). See 10 N. C. Law 
Rev. 407; MacRae v. Unemploy:nent Com- 
pensation Comm., 217 N..C.-769, 9° S\" i. 
(2d) 595 (1940). 

Hemorrhagic Pachymeningitis Result- 
ing from Blow on Head.—Plaintiff while 
about his employer’s business, was struck 
on the back of the head by hides he was 
jerking from hooks about ten feet from 
the floor, and had to stop work for a very 
short time. As a result of the blow plain- 
tiff contracted hemorrhagic pachymeningi- 
tis which caused his total disability. It 
was held to be an injury by accident, aris- 
ing out of and in the course of his employ- 
ment within this section. Eller v. Law- 
rence, Leather orwe2e Nemo 0s oes 
(2d) 809 (1942). 

Accident and Exposure as Contributing 
to Death from Acute Nephritis.—The evi- 
dence before the Industrial Commission 
tended to show that the deceased em- 
ployee, for whose death compensation was 
sought, had been in exceptionally good 
health up to the time of the accident, that 
he fell from a platform, breaking his leg, 
and lay where he fell for about a half hour, 
exposed to the cool weather, that he was 
then discovered and carried into the office, 
where he had to wait some two hours for 
medical attention. There was expert testi- 
mony to the effect that the exposure was 
a contributing factor causing acute nephri- 
tis resulting in death, and that the acci- 
dent and exposure accelerated the employ- 
ee’s death. It was held that the evidence 
was sufficient to support the finding of the 
Industrial Commission that the disease re- 
sulted naturally and unavoidably from the 
accident. Doggett v. South Atlantic Ware- 
houseCommele, Ne C..599° 1045)" Bai 1 
(1937). 

Gonorrhea Ophthalmia Resulting from 
Accident.—The definition of injury given 
in § 97-2 (6) also provides that it “shall 
not include a disease in any form, except 
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where it results naturally and unavoidably 
from the accident.” In applying this 
in Williams v. Thompson, 200 N. C. 463, 
157 S. E. 430 (1931), the Commission 
evinced a willingness to construe defini- 
tions liberally. Plaintiff, a truck driver, 
sustained an injury to his eye while clean- 
ing a carburetor. The injury irritated his 
eye and resulted in ulcer. Seven days after 
the accident the plaintiff was treated by a 
doctor, who gave the plaintiff some lotion 
to use. He visited the doctor three times. 
Then gonorrhea ophthalmia showed up, 
which was on the thirteenth day after the 
accident. As a result of the infection the 
plaintiff lost one eye and suffered a partial 
loss of use in the other eye. Compensation 
was allowed. The Commission said that the 
disease was “natural” because one infection 
opened the way for other infections. There 
was more trouble with the word “unavoid- 
ably.” The Commission quotes from the 
opinions rendered in other jurisdictions to 
illustrate that “unavoidably” does not mean 
“absolutely inescapable,” but that “a thing 
is generally considered unavoidable when 
common prudence and foresight cannot 
prevent it.” And since no evidence was 
presented that the plaintiff had been care- 
less, and since the plaintiff had no reason 
to suspect a possible infection of this 
nature, the disease was found to have re- 
sulted unavoidably from the accident. 
This liberal construction tends to effec- 
tuate the general purpose of the Work- 
men’s Compensation Act. 8 N. C. Law 
Rev. 421. 

As to falls due to dizziness, vertigo, 
epilepsy and like causes as compensable 
accidents, see 26 N. C. Law Rev. 320. See 
also ante, this note, analysis line IV, C, 2, 
Deballse: 

Ordinarily, heart disease is not an in- 
jury and death therefrom is not ordinarily 
compensable. West v. North Carolina 
Dept. of Conservation and Development, 
229 N. C. 232, 49 S. E. (2d) 398 (1948); 
Duncan v. Charlotte, 234 N. C. 86, 66 S. 
E. (2d) 22 (1951); Lewter v. Abercrombie 
Enterprises, Inc., 240 N. C. 399, 82 S. E. 
(2d) 410 (1954). 

In heart cases the decisions require a 
showing that the exertion was in some 
way unusual or extraordinary. Lewter v. 
Abercrombie Enterprises, Inc., 240 N. C. 
399, 82 S. E. (2d) 410 (1954). 

Dilatation of the Heart Due to Unusual 
Exertion.—A policeman fifty-six years of 
age, who was in good health and without 
any physical defect or disease, arrested a 
young man, who, because of intoxication 
violently and viciously resisted, and after 
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the officer subdued him and transported 
him to the jail, the officer and another had 
to carry the prisoner up three flights of 
stairs because the elevator was out of or- 
der. The officer collapsed with acute dila- 
tation of the heart due to the unusual ex- 
ertion. This injury to the heart muscle 
was chronic and progressive and the po- 
liceman suffered a fatal heart attack some 
ten months thereafter. It was held that 
the evidence warranted the conclusion that 
the injury to the heart resulted not from 
inherent weakness or disease but from an 
unusual and unexpected happening, and 
that therefore death resulted from an ac- 
cident within the meaning of this section. 
Gabriel v. Newton, 227 N. C. 314, 42 S. 
EB. (2d) 96 (1947). See Lewter v. Aber- 
crombie Enterprises, Inc., 240 N. C. 399, 
82 S. E. (2d) 410 (1954). 

Evidence Insufficient to Show Coronary 
Occlusion Arose Out of and in Course of 
Employment. Evidence that plaintiff 
suffered a coronary occlusion while rolling 
a heavy rope net in the course of his em- 
ployment, with medical expert testimony 
that the exercise could not be the cause of 
the condition, although the attack might 
have been accelerated or precipitated by 
the exertion, was insufficient to sustain a 
finding that the coronary occlusion and 
resulting myocardial infarction arose out 
of and in the course of the employment. 
Bellamy v. Morance Stevedoring Co., 258 
N.C. 827;.128 S. E. (2d) 395. (1962). 

Contracting Contagious Disease—Tu- 
berculosis contracted from exposure to 
the cough of one actively infected who 
was seated in close proximity at work is 
not an occupational disease but may be 
found to have resulted naturally and un- 
avoidably from an accident. MacRae v. 
Unemployment Compensation Comm., 217 
Wea 1769. ON5..F. (2d)2 595 (1940) .. See 
JORNG. aLaw Reve 40/4, 


Employee Contracting Pneumonia. 
Where an employee got wet in washing 
certain machines, although furnished with 
special clothes, and while removing ashes, 
was in the sunshine and open air, and the 
sudden change in temperature caused him 
to contract pneumonia, fror.. which he died, 
it was held that the death was not the re- 
sult of an accidental injury. Slade v. Wil- 
lis Hosiery Mills, 209 N. C. 823, 184 S. E. 
844 (1936). 


E. Aggravation of Existing Infirmity; 
Contributing to Injury. 
Injury Aggravating Pre-existing Infirm- 
ity or Disease Is Compensable.—When an 
employee afflicted with a pre-existing dis- 
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ease or infirmity suffers a personal injury 
by accident arising out of and in the course 
of his employment, and such injury mate- 
rially accelerates or aggravates the pre-ex- 
isting disease or infirmity and thus proxi- 
mately contributes to the death or disability 
of the employee, the injury is compensa- 
ble even though it would not have caused 
death or disability to a normal person. An- 
derson v. Northwestern Motor Co., 233 N. 
C. 372, 64 S. E. (2d) 265 (1951). 

Blow or Strain Aggravating Existing 
Heart Disease——Findings to the effect that 
the employee suffered an injury arising out 
of and in the course of the employment, 
which injury aggravated a pre-existing 
heart condition and caused death, will sup- 
port an award for compensation and burial 
expenses. Wyatt v. Sharp, 239 N. C. 655, 
80 S. E. (2d) 762 (1954). 

Evidence Insufficient to Show Death as 
Natural Result of Accident. — Deceased 
broke his leg from a fall on the job. He 
was then sixty-five and had arteriosclerosis, 
arthritis, and heart trouble. While laid up 
he suffered with a bladder ailment which 
two attending physicians thought was 
caused or aggravated by his inactivity in 
bed. Over seven months later he died 
from the heart ailment and arthritis which 
a different attending physician thought pos- 
sibly or even probably would have been 
aggravated by a bladder condition such as 
reported by the physicians who first looked 
after him but of which the witness had 
no knowledge. He thought the accident 
to have been only a remote cause of his 
death, however. It was held that the evi- 
dence was insufficient to support the Com- 
mission’s finding that deceased died while 
totally disabled from the accident and as 
a natural result of it. Gilmore v. Hoke 
County Board of Education, 222 N. C. 358, 
23 S. E. (2d) 292 (1942). 


V. DISABILITY. 


Cross Reference.—As to distinction be- 
tween “disability” as regards ordinary ac- 
cidents and the same term as regards oc- 
cupational diseases, see note to § 97-54. 

How Disability Measured. — Disability, 
under the Workmen’s Compensation Act, 
is measured by the capacity or incapacity 
of the employee to earn the wages he was 
receiving at the time of the injury, by the 
same or any other employment. And the 
fact that the same wages are paid by the 
employer because of long service, does not 
alter the rule. Branham v. Denny Roll, 
etc., Co., 223 N. C. 233, 25 S. E. (2d) 865 
(1943); Dail v. Kellex Corp., 233 N. CG 
446, 64 S. E. (2d) 438 (1951); Hill v. Du- 
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Bose,. 234. N. .C. 446,967 °S.7.E. (2d). 371 
(1951). 

The disability of an employee is to be 
measured by his capacity or incapacity to 
earn the wages he was receiving at the 
time of the injury. Loss of earning ca- 
pacity is the criterion. If there is no loss 
of earning capacity, there is no disability 
within the meaning of the act. Dail vy. 
Kellex Corp., 233 N. C. 446, 64 S. E. (2d) 
438 (1951). 

Loss of earning capacity is the criterion. 
Compensation must be based upon loss of 
wage-earning power rather than _ the 
amount actually received. It was intended 
by this section to provide compensation 
only for loss of earning capacity. Hence 
the finding that claimant had earned $7 
per week for the period from November 
25, 1949, to July 18, 1950, was not the 
proper basis for determining the award. 
Hill v. DuBose, 234 N. C. 446,567) Siok: 
(2d) 371 (1951). 

An award of compensation based upon 
a finding as to the amount the claimant 
had earned since the date on which total 
permanent disability had ceased, rather 
than upon his capacity or ability to earn, 
is erroneous. Hill vy. DuBose, 237 N. C. 
501, 75 S. E. (2d) 401 (1953). 

“Disability” Signifies Impairment of 
Wage-Earning Capacity. — To obtain an 
award of compensation for an injury under 
the Workmen’s Compensation Act, an 
employee must establish that his injury 
caused him disability, unless it is included 
in the schedule of injuries made com- 
pensable by § 97-31 without regard to loss 
of wage-earning power. As _ used here, 
the term “disability” signifies an impair- 
ment of wage-earning capacity rather than 
a physical impairment. Anderson v. North- 
western Motor Co., 233 N. C. 372, 64 5. 
E. (2d) 265 (1951). 

There is no “disability” if the employee 
is receiving the same wages in the same or 
any other employment. That “in the 
same” employment he 1s not required to 
perform all the physical work theretofore 
required of him can make no difference. 
Even so, if this be not “the same employ- 
ment’ then it clearly comes within the 
term “other empioyment.” To remove the 
employment from one classification neces- 
sarily shifts it to the other. Furthermore, 
there is no language used in this section 
or in any other part of the statute which 
even suggests that “other employment” 
must be with a different employer. Bran- 
ham v. Denny Roll, etc., Co., 223 N. C. 
233, 25 S. BE. (2d) 865 (1943). 

Definition Not Applicable to Cases of 
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Asbestosis or Silicosis—The definition of 
“disability” contained in this section is not 
applicable to cases of disablement from 
asbestosis or silicosis. “Disability” result- 
ing from asbestosis or silicosis means the 
event of becoming actually incapacitated 
from performing normal labor in the last 
occupation in which remuneratively em- 
ployed. Thus, one actually incapacitated by 
asbestosis or silicosis is entitled to com- 
pensation under § 97-29 even though he 
may be earning the same or greater wages 
in a different employment. Honeycutt v. 
Carolina Asbestos Co., 235 N. C. 471, 70 S. 
EK. (2d) 426 (1952). See §§ 97-54, 97-55. 
VI. Compensation. 

Cross Reference.—For other cases in- 
volving “compensation,” see note to § 97-25. 

“Compensation,” means money relief af- 
forded according to a scale established and 
for the persons designated in this chapter. 
Ivey v. North Carolina Prison Depart- 
ment, 252 N. ©. 615, 114 S. E. (2d) 812 
(1960). 

Involves More Than Burial Expenses.— 
The definition of compensation in this 
section includes burial expenses, but it 
takes the whole to constitute compensation 
and not one of its parts. Compensation for 
wrongful death involves more than the 
burial of the body. Ivey v. North Carolina 
Prison Department, 252 N. C. 615, 114 S. 
E. (2d) 812 (1960). 

Types of Compensation. — The Work- 
men’s Compensation Act provides primar- 
ily for four several types of compensation 
to be paid to employees covered by the act. 
They are: 


1. Compensation for disability, depen- 
dent as to amount upon whether the injury 
produces a permanent total, a permanent 
partial, a total temporary or a partial tem- 
porary incapacity. §§ 97-29, 97-30. 

2. Compensation in stipulated amounts 
for loss of some part of the body such as 
a finger or toe, a leg or arm. § 97-31. 


3. Compensation for death. § 97-38. 


4, Compensation for bodily disfigure- 
ment. § 97-31. Branham v. Denny Roll & 
Panel "Co 223" N. ‘C." 233,25) 5. Bente? 
865 (1943). 

Payment of medical or hospital expenses 
constitutes no part of compensation to an 
employee or his dependents under the pro- 
visions of the Workmen’s Compensation 
Act. Whitted v. Palmer-Bee Co., 228 N. 
C. 447, 46 S. E. (2d) 109 (1948). See 
Thompson v. Virginia & C. S. R. Co., 216 
N. C. 554, 6 S. E. (2d) 38 (1939); Morris 
v. Laughlin Chevrolet Co., 217 N. C. 428, 
8 S. E. (2d) 484, 128 A. L. R. 132 (1940). 
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VII. CHILD, GRANDCHILD, ETC. 


Posthumous Illegitimate Child. — De- 
ceased supported a housekeeper who bore 
him a posthumous illegitimate child. The 
Supreme Court reversed the Commission’s 
opinion that the child was not a depen- 
dent. It stated that the “dependency which 
the statute recognizes as a basis of the 
right of the child to compensation grows 
out of the relationship, which in itself im- 
poses upon the father the duty to support 
the child, and confers upon the child the 
right to support by its father. The status 
of the child, social or legal, is immaterial.” 
Lippard v. Southeastern Ex. Co., 207 N. 
C. 507, 177 S. E. 801 (1935). 


VIII. WIDOW; WIDOWER. 


A second or subsequent marriage is pre- 
sumed legal until the contrary is proven 
and the burden of the issue is upon a plain- 
tiff who attempts to establish a property 
right which is dependent upon the in- 
validity of such a marriage. The plaintiff 
cannot recover because of the failure of 
defendant to carry the burden. Kearney 
v. Thomas, 225 N. C. 156, 33 S. E. (2d) 
871 (1945). 

Divorce and Remarriage in Another 
State—On the conflict of laws question 
where there has been a divorce and re- 
marriage in another state, and a subse- 
quent controversy develops as to which 
is the “widow,” see Rice v. Rice, 336 U. 
S. 674, 69 S. Ct. 751, 93 L. Ed. 957 (1949); 
28 N. C. Law Rev. 265. 

Widower Conclusively Presumed to Be 
Wholly Dependent.—At the time of her 
death, deceased lived with her husband 
but did not contribute to his support. Sec- 
tion 97-39 places a widower among those 
conclusively presumed to be wholly de- 
pendent. This is repugnant to subdivision 
(15) of this section. It was held that § 97- 
39 operates to repeal so much of subdivi- 
sion (15) of this section as is inconsistent 
with it. Martin v. Glenwood Park Sana- 
torium, 200 N. C. 221, 156 S. E. 849 (1930). 


IX. HERNIA. 


Hernia Not Discovered Until Some 
Days after Commencement of Pain.—It is 
sufficient for the Commission to find the 
facts required under this section and 
award compensation if the pain immedi- 
ately followed the accident although the 
hernia was not discovered until diagnosis 
by a physician some days thereafter. Us- 
sery v. Erlanger Cotton Mills, 201 N. C. 
688, 161 S. E. 307 (1931). 

Sudden Appearance of Lesion and En- 
largement of Inguinal Ring. — Plaintiff 
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was a plumbing foreman. He had been 
instructed to lay off his workmen and to 
finish a job with one other employee. In 
helping the other employee lift a heavy 
pipe, he felt a pain in his abdomen. He 
consulted a physician who found an en- 
largement of the left inguinal ring and a 
bulge but no protrusion. The doctor 
strapped plaintiff and gave him a truss. 
Eighteen days later an actual hernia was 
found. An award granting compensation 
for hernia was affirmed, the court saying 
that the accident consisted of the plain- 
tiff’s having to do unusual work and that 
the lesion and enlargement of the inguinal 
ring, from which the fully developed 
hernia naturally comes, did result imme- 
diately. Moore v. Engineering & Sales 
Co., 214 N. C. 424, 199 S. E. 605 (1938). 

Hernia Must Follow Accident.—In every 
case it must definitely appear that the 
hernia resulted immediately from an acci- 
dent. Ussery v. Erlanger Cotton Mills, 
201 N. C. 688, 161 S. E. 307 (1931). 

Unusual Circumstances or Exertion Re- 
quired.—As illustrative of the position re- 
quiring unusual circumstances or exertion, 
see Moore y. Engineering & Sales Co., 214 
N. C. 424, 199 S. E. 605 (1938). 

Where the evidence showed that a her- 
nia occurred while the employee was per- 
forming his work in the customary and 
usual manner, and there was no evidence 
of any unusual condition or any slipping or 
falling by the employee, there was no evi- 
dence to justify a finding that the hernia 
resulted from an accident, and an award 
of compensation must be reversed. Hen- 
sley v. Farmers Federation Cooperative, 
246 N. C. 274, 98 S. E. (2d) 289 (1957); 
Holt v. Cannon Mills Co., 249 N. C. 215, 
105 S. E. (2d) 614 (1958). 


If an employee, while performing his 
regular duties in the “usual and customary 
manner,” receives an injury resulting in a 
hernia, such injury is not compensable. 
Faires v. McDevitt & Street Co., 251 N. C. 
194, 110 S. E. (2d) 898 (1959). 

Evidence Justifying Finding of Compen- 
sable Hernia——In Moore vy. Engineering & 
Sales Co., 214 N. C. 424, 199 S. E. 605 
(1938), it was held that claimant’s injury 
resulted from an accident within the con- 
templation of the Workmen’s Compensa- 
tion Act and that the evidence justified the 
Industrial Commission in finding that her- 
nia appeared “suddenly” within the mean- 
ing of this section. 

Evidence held sufficient to sustain the 
finding of the Industrial Commission that 
the hernia was compensable under subdivi- 
sion (18) of this section. Rice vy. Thomas- 
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ville 'Chair Co., 238° N.C. 121, 76S. Ee (2d) 
Sind a@953))e 

Claimant in delivering milk to a cafe 
had to lift a box of chipped ice from the 
storage box. On this occasion he felt a 
sharp abdominal pain as he lifted and “he 
got sick” but, after a short rest, worked 
till noon when he reported that he had 
strained his side and went home. Hernia 
appeared a few days later. The employer 
contended that the injury was not caused 
by accident but only by the doing of 
regular work in the regular way and that 
accident involves external force. It was 
held that the sudden and wunexpected 
rupture was not a natural and probable 
consequence of the work but an accidental 
injury and compensable. Smith v. Cabar- 
rus® Creamery4 Co. s217 NUC. 468,.8' SE. 
(2d) 231 (1940). 

Evidence tending to show that the em- 
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ployee was a carpenter and customarily did 
the work of a carpenter, that in removing 
concrete forms carpenters usually “strip- 
ped” the forms and laborers lifted and re- 
moved them, that on the occasion in ques- 
tion other carpenters and helpers had been 
withdrawn from the job, that the lifting of 
the forms was usually and customarily 
done by two men, and that while the em- 
ployee was attempting to lift one of the 
forms by himself, requiring extreme exer- 
tion and strain in confined and difficult 
place of work, he felt a sharp pain which 
continued until he had received medical 
treatment for the hernia, is held sufficient 
to support a finding of the Industrial Com- 
mission that the employee suffered an in- 
jury by accident arising out of and in the 
course of his employment, resulting in the 
hernia. Faires v. McDevitt & Street Co., 
251 N. C. 194, 110 S. E. (2d) 898 (1959). 


§ 97-3. Presumption that all employers and employees have come 
under provisions of chapter.—From and after July 1, 1929, every employer 
and employee, except as herein stated, shall be presumed to have accepted the 
provisions of this article respectively to pay and accept compensation for persenal 
injury or death by accident arising out of and in the course of the employment, 
and shall be bound thereby, unless he shall have given, prior to any accident re- 
sulting in injury or death, notice to the contrary in the manner herein provided. 


(1929, c. 120,574) 


Cross Reference.—See § 97-13 and note. 

Presumption of Acceptance of Act.—In 
Pilley v. Greenville Cotton Mills, 201 N. 
C. 426, 160 S. E. 479 (1981), it is said: 
“Under the Workmen’s Compensation Act 
every employer and employee, except as 
therein stated, is presumed to have ac- 
cepted the provisions of the act and to 
pay and accept compensation for personal 
injury or death as therein set forth. The 
plaintiff, not being in the excepted class, is 
bound by the presumption.” Miller v. Rob- 
Ctts, pelouNee GwtO6 1S oS own eres G 
(1937). See Lee v. American Enka Corp., 
212 N. C. 455, 193 S. E. 809 (1937). 

An allegation that the employee had not 
accepted the provisions of the act is im- 
material for the reason that this section 
provides in substance that every employer 
and employee coming within the purview 
of the act is presumed to have accepted 
the provisions thereof. Hanks v. Southern 
Public Utilities Co., 204 N. C. 155, 167 S. 
E. 560 (1933). 

But Allegation That Employers Were 
Not Operating under Act Is Not Demur- 
rable.—The plaintiff instituted a common- 
law action, alleging that the defendants 
“were not operating under the Workmen’s 
Compensation Act.” It was held that the 
demurrer to plaintiff's complaint should 
have been overruled because the above al- 


48 


legation lays the foundation for proof to 
rebut the presumption of acceptance of the 
act. Calahan v. Roberts, 208 N. C. 768, 182 
S. E. 657 (1935). 

And is not necessary to allege facts 
showing defendant’s nonacceptance of the 
act. Cooke v. Gillis, 218 N. C. 726, 12 S. 
E. (2d) 250 (1940). 

When Presumption Not Operative. — 
Where the evidence does not show that the 
employer has regularly in service the req- 
uisite number of employees in the same 
business within this State, the presumption 
under this section is not operative. Thomp- 
son’s Dependents vy. Johnson Funeral 
Home, 205 N. C. 801, 172 S. E. 500 (1934). 

Rebuttal of Presumption. — Notwith- 
standing the presumption contained in this 
section, there are provisions in the act 
whereby employers, as well as employees, 
may except themselves from the operation 
thereof, and the presumption of acceptance 
may be rebutted by proof of nonaccept- 
ance. Calahan vy. Roberts, 208 N. C. 768, 
182 S. E. 657 (1935). 

Action against Third Party.—In the ab- 
sence of evidence that the employee or the 
employer had given notice of nonaccept- 
ance of the Workmen’s Compensation Act, 
it must be presumed that both employee 
and employer are bound by the provisions 
of the act. However, where employee was 
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injured by the negligence of the third-party 
tort-feasor and employee filed no claim for 
compensation against employer but insti- 
tuted common-law action against third 
party, it was held that, since employee 
filed no claim against his employer under 
the act, he has waived his rights there- 
under and may proceed directly against 
the third party, and the provisions of the 
act provide no defense against such suit 
to the third party. Ward v. Bowles, 228 N. 
Cazi3, 45 <6. Bs (2d) 354901947). 

An infant employee is bound by the 
terms of the North Carolina Workmen’s 
Compensation Act regardless of his age. 
Lineberry v. Mebane, 219 N. C. 257, 13 S. 
EB. (2d) 429 (1941). 

In general, doctrines of waiver and es- 
toppel do not apply in workmen’s compen- 
sation cases and they may not be invoked 
to defeat rights granted, or to avoid bur- 
dens imposed thereunder. Ashe y. Barnes, 
RODIN. Ge 3100121055. He a(2d) 5495 (1961): 

Ordinarily, the parties may not by agree- 
ment or conduct extend the provisions of 
this chapter, but continued and definite 
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recognition of the relationship of employer 
and employee, based on knowledge of the 
work performed, and acceptance of benefits 
of that status, may work an estoppel after 
loss. Pearson v. Pearson, 222 N. C. 69, 
21 S. E. (2d) 879 (1942). 

Applied in McNeely vy. Carolina Asbes- 
toss Gove 206mNie Givs6sei174°S, E. 509 
(1934); Arp v. Wood & Co., 207 N. C. 41, 
175 S. E. 719 (1934); Lee v. American 
Enka Corp., 212 N. C. 455, 193 S. E. 809 
(1937); Tscheiller v. National Weaving 
Co., 214 N. C. 449, 199 S. E. 623 (1938); 
McNair veswWatcd240) Ne Garss0es2 tS. Be 
(2d) 85 (1954). 

Stated in Worley v. Pipes, 229 N. C. 465, 
50 S. E. (2d) 504 (1948). 

Cited in Murphy v. American Enka 
Corp., 213 N. C. 218, 195 S. EF. 536 (1938); 
Odum v. National Oil Co., 213 N. C. 478, 
196 S. E. 823 (1938); McCune v. Rhodes- 
Riyre Misi Cost? UN Cn 3818: Sp Es 
(2d) 219 (1940); Bame v. Palmer Stone 
Works, 232 N. C. 267, 59 S. E. (2d) 812 
(1950); Vause v. Vause Farm Equipment 
Oe sate RO Sh t6e Lob eted) (iio.\ 1901). 


§ 97-4. Notice of nonacceptance and waiver of exemption. — Either 


an employer or an employee, who has exempted himself by proper notice from 
the operation of this article, may at any time waive such exemption, and thereby 
accept the provisions of this article by giving notice as herein provided. 

The notice of nonacceptance of the provisions of this article shall be given 
thirty days prior to any accident resulting in injury or death: Provided, that if 
any such accident occurred less than thirty days after the date of employment, no- 
tice of such exemption or acceptance given at the time of employment shall be 
sufficient notice thereof. An employee may waive notice of nonacceptance by 
giving five days’ notice in the manner provided for nonacceptance. The notice 
shall be in writing or print, in substantially the form prescribed by the In- 
dustrial Commission, and shall be given by the employer by posting the same in 
a conspicuous place in the shop, plant, office, room, or place where the employee 
is employed, or by serving it personally upon him; and shall be given by the 
employee by sending the same in registered letter, addressed to the employer at 
his last known residence or place of business, or by giving it personally to the 
employer or any of his agents upon whom a summons in civil action may be served | 
under the laws of the State. A copy of the notice in prescribed form shall also 
be filed with the Industrial Commission. 

In any suit by an employer or an employee who has exempted himself by 
proper notice from the application of this article, a copy of such notice duly 
certified by the Industrial Commission shall be admissible in evidence as proof 
of such exemption. (1929, c. 120, s. 5; 1945, c. 766.) 


Editor’s Note. — The 1945 amendment 
struck out “and notice of waiver of exemp- 
tion heretofore referred to” formerly ap- 
pearing after ‘article’ near the beginning 
of the second paragraph. It also inserted 
the second sentence of that paragraph re- 
lating to waiver of notice of nonacceptance. 

Where the parties are presumed to have 
accepted the provisions of the Workmen’s 
Compensation Act, under the facts alleged, 


2D N. C.—4 


the further allegation that defendants were 
not operating under the act involved both 
law and fact and was sufficient to admit 
proof of nonacceptance of the provisions of 
the act; and it was error for the court to 
sustain defendants’ demurrer on _ the 
ground that the Industrial Commission had 
exclusive jurisdiction, it being a question 
of law for the court, when the plaintiff 
introduced his evidence, to determine 
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whether defendant employer was not op- ficient to take the case to the jury. Bame 
erating under the act. Cooke v. Gillis, 218 v. Palmer Stone Works, 232 N. C. 267, 
Ni C. 726n 18sS 4B (2d)):250 (1940). 59 S. E. (2d) 812 (1950). 

Common-Law Liability for Occupational Minor employees are bound by the terms 
Disease.—An employer who has elected of this section notwithstanding their com- 
not to operate under the provisions of the mon-law disability. Lineberry v. Mebane, 
Workmen’s Compensation Act may be 219 N. C. 257, 13 S. E. (2d) 429 (1941). 
held liable by the employee in an action at Applied in Miller v. Roberts, 212 N. C. 
common law for an occupational disease 126, 193 S. E. 286 (1937). 
when such disease is contracted as the re- Cited in Calahan v. Roberts, 208 N. C. 
sult of negligence of the employer in fail- 768, 182 S. E. 657 (1935); Ward v. Bowles, 
ing to exercise ordinary care to provide a 228 N. C. 273, 45 S. E. (2d) 354 (1947); 
reasonably safe place in which to work, Muldrow v. Weinstein, 234 N. C. 587, 68 
which proximately causes such occupa- S. E. (2d) 249 (1951); Ashe v. Barnes, 255 
tional disease. Evidence in the case of such N. C. 310, 121 S. E. (2d) 549 (1961). 
negligence and proximate cause held suf- 


§ 97-5. Presumption as to contract of service. — Every contract of 
service between any employer and employee covered by this article, written or 
implied, now in operation or made or implied prior to July 1, 1929, shall, after 
that date, be presumed to continue, subject to the provisions of this article; and 
every such contract made subsequent to that date shall be presumed to have been 
made subject to the provisions of this article, unless either party shall give no- 
tice, as provided in § 97-4, to the other party to such contract that the provisions 
of this article other than §§ 97-14, 97-15, 97-16, and 97-92 are not intended to 
apply. 

A like presumption shall exist equally in the case of ali minors, unless notice 
of ee same character be given by or to the parent or guardian of the minor. (1929, 
Cmlzoirs.16.) 


Applied in Miller vy. Roberts, 212 N. C. 
126, 193 S. E. 286 (1937). 


§ 97-6. No special contract can relieve an employer of obligations. 
—No contract or agreement, written or implied, no rule, regulation, or other de- 
vice shall in any manner operate to relieve an employer in whole or in part, of 


any Obligation created by this article, except as herein ctherwise expressly pro- 
vided. (1929. c. 120, s. 7.) 


Contract between Two Employers That delegating its authority to others. Watkins 
One Shall Carry Compensation Insurance. v. Murrow, 253 N. C. 652, 118 S. E. (2d) 
—Where two employers make a contract 5 (1961). 
that one of them should carry compensa- Leases. — An employer may not, by 
tion insurance on employees, the other is leasing the truck of one not authorized to 
not relieved of liability under the act. Roth transport goods in interstate commerce 
v. McCord, 232 N. C. 678, 62 S. E. (2d) 64 and causing its operation under its own 
(1950). franchise and license plates for interstate 

Liability to Employee Suffering from transportation, avoid legal responsibility 
Pre-existing Infirmity—An employee who therefor. Watkins v. Murrow, 253 N. C. 
becomes disabled as the result of an acci- 652, 118 S. E. (2d) 5 (1961). 
dent while at work is not to be deprived Employer May Make Provisions for In- 
of benefits because of any pre-existing in- jured Employee beyond Workmen’s Com- 
firmity. And this liability of the employer pensation Benefits—There is nothing in 
cannot be waived or released or dimin- the Workmen’s Compensation Act that 
ished by any agreement of the employee. prohibits an employer from making special 
National Labor Relations Board v. Cran- provisions for an injured employee beyond 
ston Print Works Co., 258 F. (2d) 206 those benefits which the employee is en- 
(1958). titled to receive under the provisions of 

Delegation of Authority.—A corporation, the act. Ashe v. Barnes, 255 N. C. 310, 121 
having been given a franchise for the S. E. (2d) 549 (1961). 
operation of motor trucks on the highway But He May Not Substitute Accident 
as a carrier of goods in interstate com- Insurance Policy for Such Benefits. — 
merce, cannot evade its responsibility by There is no provision in the law which 
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authorizes an employer subject to the 
Workmen’s Compensation Act to substi- 
tute an accident policy in lieu of compen- 
sation and other benefits required by the 
act. Ashe v. Barnes, 255 N. C. 310, 121 S. 
E. (2d) 549 (1961). 

Employee Accepting Policy Does Not 
Exempt Himself from Compensation Act. 
—Where an employee elected to accept the 
insurance policy provided for him by his 
employer, he did not elect thereby to ex- 
empt himself from the provisions of the 
Workmen’s Compensation Act. Ashe v. 
Barnes, 255 No C, 310,121 S. FF... (2d).549 
(1961). 


CompENSATION Act § 97-9 

Nor Is He Estopped to Claim Compen- 
sation by Accepting Benefits under Policy. 
—Where an employee accepted benefits 
under an insurance policy, he did not 
thereby estop himself from claiming under 
the provisions of the Workmen’s Compen- 
sation Act. Ashe v. Barnes, 255 N. C. 310; 
121 S. E. (2d) 549 (1961). 

Applied in Brown y. Bottoms Truck 
Lines, 227 N. C. 299, 42 S. E. (2d) 71 
(1947). 

Stated in Worley v. Pipes, 229 N. C. 465, 
50S. E. (2d) 504 (1948). 

Cited in Jocie Motor Lines v. Johnson, 
231 N. C. 367, 57 S. E. (2d) 388 (1950). 


§ 97-7. State or subdivision and employees thereof. — Neither the 


State nor any municipal corporation within the State, nor any political sub- 
division thereof, nor any employee of the State or of any such corporation or 
subdivision, shall have the right to reject the provisions of this article relative 
to payment and acceptance of compensation, and the provisions of §§ 97-4, 
97-5, 97-14, 97-15, 97-16, and 97-100 (j) shall not apply to them: Provided, 
that all such corporations or subdivisions are hereby authorized to self-insure 
or purchase insurance to secure its liability under this article and to include 
thereunder the liability of such subordinate governmental agencies as the county 
board of health, the school board, and other political and quasi-political subdivi- 
sions supported in whole or in part by the municipal corporation or political 
subdivision of the State, and to appropriate an amount sufficient for this pur- 
pose and levy a special tax if a special tax is necessary to pay the costs of 
satviens(1929 tem lZ0 is eee L931 teh 274, §.u1 >, 194506:6766%. 1957007 1396, ss. 1 
19619 cx 12007) 


Local Modification.—City of Raleigh: 
LO5D5 Cz 1184, 

Editor’s Note—The 1931 amendment 
added three provisos to this section, which 


lence was held compensable under the 
Workmen’s Compensation Act, since the 
patrolmen had authority to make the arrest 
and did not exceed their authority in using 


were rewritten by the 1945 amendment to 
appear as the present proviso. 

The 1957 amendment substituted in the 
proviso “such corporations or subdivisions” 
for “counties.” It also substituted therein 
“municipal corporation or political subdi- 
vision of the State” for “county.” 

The 1961 amendment, effective July 1, 
1961, inserted the reference to § 97-100 (j). 

The death of highway patrolmen in a 
plane crash while attempting to locate and 
arrest a person accused of a crime of vio- 


an airplane in their attempted discharge of 
their duties. Galloway v. Department of 
Motor Vehicles, 231 N. C. 447, 57 S. E. 
(2d) 799 (1950). 

Tort Claims against State Agencies.— 
See § 143-291 et seq. 

Applied in Perdue v. State Board of 
Equalization, 205 N. C. 730, 172 S. E. 396 
(1934); Barnhardt v. Concord, 213 N. C. 
364, 196 S. E. 310 (1938); Rape v. Hunters- 
ville, 214 N. C. 505, 199 S. E. 736 (1938). 


§ 97-8. Prior injuries and deaths unaffected.—The provisions of this 
article shall not apply to injuries or deaths, nor to accidents which occurred prior 


to July 1, 1929. (1929, c. 120, s. 9.) 


Applied in Hafleigh & Co. v. Crossing- 
ham, 206 N. C. 333, 173 S. E. 619 (1934). 


§ 97-9. Employer to secure payment of compensation. — Every em- 


ployer who accepts the compensation provisions of this article shal] secure the 
payment of compensation to his employees in the manner hereinafter provided ; 
and while such security remains in force, he or those conducting his business shall 
only be liable to any employee who elects to come under this article for personal 
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injury or death by accident to the extent and in the manner herein specified. (1929, 


C120, salu 


Act Provides Sole Remedy against Em- 
ployer and Those Conducting His Busi- 
ness.—Under the Workmen’s Compensa- 
tion Act, where an employee’s injury or 
death is compensable, the sole remedy 
against the employer and “those conduct- 
ing his business” is that provided by its 
terms. Weaver v. Bennett, 259 N. C. 16, 
129 S. E. (2d) 610 (1963). 

Section in Pari Materia with Former § 
97-10; Liberal Construction.—This section 
has been held to be in pari materia with 
the provisions of § 97-10 (see now §§ 97- 
10.1 through 97-10.3), and the immunity 
given in this section to “those conducting 
the business” of the employer should be 
given a liberal construction and its defini- 
tions and intendments carried through the 
provisions of § 97-10. Essick v. Lexington, 
232 N. C. 200, 60 S. E. (2d) 106 (1950). 

This section manifests the legislative in- 
tent that the liability of the employer is to 
be limited to the compensation payable by 
him on account of the injury or death of 
his employee. Hunsucker v. High Point 
Bending & Chair Co., 237 N. C. 559, 75 S. 
FE. (2d) 768 (1953). See note to § 97-10. 

Suveriors of an injured employee are 
within the immunity of this section when 
their orders, upon which alleged liability 
is predicated, are given in the conduct of 
the employer’s business, and such super- 
visory employees are improperly made ad- 
ditional parties defendant upon the motion 
of the original defendant in an action py 
the personal representative of a deceased 
employee against the third-person tort- 
feasor, Essick v. Lexington, 232 N. C. 
200, 60 S. E. (2d) 106 (1950). 

As Is Fellow Employee Driving Auto- 
mobile in Employer’s Business.—Two em- 
ployees, traveling in an automobile in the 
discharge of the employer’s business, had 
a collision with another vehicle. In an 
action by the employee passenger against 
the owner and driver of such other vehicle, 
the employee driver is improperly joined 
as an additional defendant on motion of 
the original defendant for the purpose of 
contribution as a joint tort-feasor, ‘ince the 
employee driver is immune from liability 
under the provisions of this section. Bass 
v. Ingold, 232 N. C. 295, 60 S. \E. (2d) 114 


(1950). 
Employee Cannot Maintain Common- 
Law Action against Co-employee. — An 


employee, subject to the provisions of the 
Workmen’s Compensation Act, whose in- 
jury arose out of and in the course of his 
employment, cannot maintain an action 
at common law against his co-employee 
whose negligence caused the injury. War- 
neteveslzeder, 204) Ne, C2 60. o.e (ed) 
6 (1951), commented on in 30 N. C. Law 
Rey. 474. 

Two early cases, without mentioning 
this section, allowed recovery by an em- 
ployee against a fellow employee. Tscheil- 
ler v. National Weaving Co., 214 N. C. 
449, 199 S. E. 623 (1938) (negligence ac- 
tion against fellow employee who was not 
a superior); McCune y. Rhodes-Rhyne 
Mig? Co,,217, NC 3583-8. ah. (2d) 219. 
(1940) (action for “willful and wanton as- 
sault” by a foreman, who was a superior 
employee of plaintiff). These cases have 
been modified by subsequent cases on this 
point. The Tscheiller case is no longer a 
precedent on this point, and the McCune 
case has been limited to suits for willful 
injury. Essick v. Lexington, 232 N. C. 
200, 60 S. E. (2d) 106 (1950); Warner v. 
Leder, 234 N. C. 727, 69 S. E. (2d) 6 
(1951). 

This exemption from suit applies if the 
suit is against the fellow employee by the 
injured co-employee or if the negligent 
third party seeks to join the negligent fel- 
low employee as a joint tort-feasor, liable 
for contribution. See 30 N. C. Law Rev. 
474. 

An officer or agent of a corporation who 
is acting within the scope of his authority 
for and on behalf of the corporation, and 
whose acts are such as to render the cor- 
poration liable therefor, is among those 
conducting the business of the corporation, 
within the purview of this section, and en- 
titled to the immunity it gives. Warner v. 
Weder, 234° Ne Go 727256955. Hleted)a.6 
(1951), commented on in 30 N. C. Law 
Rev. 474. 

Applied in McNair v. Ward, 240 N. C. 
330, 82 S. E. (2d) 85 (1954). 

Quoted in Ohlhauer v. Narron, 195 F. 
(2d) 676 (1952); Johnson v. United States, 
133 F. Supp. 613 (1955). 

Cited in Barber v. Minges, 223 N. C. 213, 
25 S. E. (2d) 837 (dis. op.) (1943); Jones 
v. Douglas Aircraft Co., 253 N. C. 482, 117 
S. E. (2d) 496 (1960). 


§ 97-10: Repealed by Session Laws 1959, c. 1324. 


Editor’s Note.—Sections 97-10.1 through 
97-10.3 were enacted in lieu of the repealed 
section. 
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§ 97-10.1. Other rights and remedies against employer excluded. 
—If the employee and the employer are subject to and have accepted and com- 
plied with the provisions of this article, then the rights and remedies herein 
granted to the employee, his dependents, next of kin, or personal representative 
shall exclude all other rights and remedies of the employee, his dependents, next 
of kin, or representative as against the employer at common law or otherwise on 


account of such injury or death. 
©1622 11959:.c8-13274;) 


Editor’s Note.—The cases cited in this 
note were decided under § 97-10, which 
was repealed by the act that added §§ 97- 
10.1 through 97-10.3. 

Remedy against Employer Is Exclusive. 
—Where the allegations and evidence in an 
action for damages at common law show 
that the injury in suit was caused by an 
accident arising out of and in the course of 
plaintiff's employment, defendant’s motion 
of nonsuit will be granted, as plaintiff’s 
remedy under this act is exclusive of all 
other remedies. McNeely v. Carolina As- 
bestos Co., 206 N. C. 568, 174 S. E. 509 
(1934). See Miller v. Roberts, 212 N. C. 
126, 193 S. E. 286 (1937); Lee v. American 
nian Corpses clean. ©) 405,198ho.., 809 
(1937); Tscheiller v. National Weaving 
Co., 214 N. C. 449, 199 S. E. 623 (1938); 
Champion v. Vance County Board of 
Health, 221 N. C. 96, 19 S. E. (2d) 239 
(1942). 

Where both the plaintiff and the defen- 
dant are presumed to have accepted the 
provisions of the Workmen’s Compensa- 
tion Act they are bound thereby, and the 
rights and remedies therein granted are 
exclusive, and the contention that since the 
act does not provide for the award of puni- 
tive damages, plaintiff has not waived his 
right to trial by jury for the ascertainment 
thereof, is untenable. McCune v. Rhodes- 
Rhyne “Mis. Co.,. 217 N.C. $51, 8 S:_.E. 
(2d) 219 (1940). 

Where, in a suit by a student nurse to 
recover damages for injuries sustained 
while being transported by the hospital 


which employed her, the plaintiff judicially 


admitted that her employment was within 
the coverage of the Workmen’s Compen- 
sation Act except as to number of em- 
ployees regularly employed and the un- 
contradicted evidence showed that more 
than five employees were regularly em- 
ployed, a nonsuit was properly granted. 
Powers v. Robeson County Memorial 
Hospital, Inc., 242 N. C. 290, 87 S. E. (2d) 
510 (1955). 

Where Employee’s Claim for Compensa- 
tion Is Denied.— Plaintiff and his employer 
were bound by the provisions of the Work- 
men’s Compensation Act. Plaintiff's injury 
occurred while he was allowed by his em- 
ployer to use certain machinery for his 
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(1929, c. 120, s. 11; 1933, c. 449,s. 1; 1943; 


own personal ends. Compensation was 
denied since the accident did not arise out 
of and in the course of the employment. 
Thereafter plaintiff sued, alleging negli- 
gence on the part of the employer. But it 
was held that, conceding that the evidence 
established negligence of defendant em- 
ployer, the act barred all other rights and 
remedies of employee except those pro- 
vided in the act. Francis y. Carolina Wood 
Durninoem Com 20SeN, Ceibteelsimowes 628 
(1935). See analysis and criticism of this 
case in 14 N. C. Law Rev. 199. In accord 
see Tscheiller v. National Weaving Co., 
214 N. C, 449, 199 S. E. 623 (1938). 

In an action brought at common law, 
the complaint alleged that the Commission 
had held that the plaintiff’s injury did not 
arise out of and in the course of his em- 
ployment. The defendant demurred. It was 
held that the rights conferred under the 
act excluded the employee from bringing 
an action against his employer at com- 
mon law. Pilley v. Greenville Cotton Mills, 
201 N. C. 426, 160 S. E. 479 (1931). 

In Conrad vy. Cook-Lewis Foundry Co., 
198 N. C. 723, 153 S. E. 266 (1930), the 
plaintiff had been denied an award by the 
Industrial Commission on the ground that 
he was not injured “by accident arising 
out of and in the course of his employ- 
ment.” He did not appeal but brought a 
new action against his employer in the su- 
perior court alleging that his injuries were 
due to the employer’s negligence. No re- 
covery. Rights of an employee against his 
employer’ under this section are exclusive 
and no distinction is recognized by the act 
between injuries arising from accident and 
those due to the employer’s negligence. 

Surrender of Right of Action Is Not 
Absolute.—Expressions in this section and 
in § 97-10.2 regarding the surrender of the 
right to maintain common-law or statutory 
actions against the employer are not abso- 
lute—not words of universal import, mak- 
ing no contact with time, place or circum- 
stance, They must be construed within 
the framework of the act, and as qualified 
by its subject and purposes. Barber v. 
Minges, 223 N. C. 213, 25 S. E. (2d) 837 
(1943). , 

And Does Not Extend to Claim against 
Employer Disconnected with Employ- 


§ 97-10.2 


ment.—An employee was killed by an ex- 
plosion on a motor boat on a Sunday 
fishing trip organized and conducted by 
the employer’s agent. The employee was 
not required to go nor paid for the time 
spent but his expenses were paid. His 
widow and administratrix brought an ac- 
tion for wrongful death against the em- 
ployer alleging negligence of the agent. 
Defendant moved to dismiss on the ground 
that the Industrial Commission had sole 
jurisdiction of an employee’s claims against 
his employer under the exclusive remedy 
provision of this section. It was held, two 
justices dissenting, that the jurisdiction of 
the Commission does not extend to claims 
arising against an empluyer when ‘discon- 
nected with the employment.” Barber v. 
Manges, 223 N. C.7g3,.25-S.. B.(2d): 837 
(1942), 

- Section Not Applicable to Action 
"Brought by Independent Contractor. — 
“When it appears in a common-law action 
-to recover for injuries that the Commission 
has held that the plaintiff was an inde- 
spendent contractor and not an employee, 
-an action will lie against the defendant for 
“negligence, as this section has no applica- 
tion to actions instituted by independent 
contractors. Odum v. National Oil Co., 
213 N. C. 478, 196 S. E. 823 (1938). See 
also Barnhardt v. Concord, 213 N. C. 364, 
196 S. EB. 310 (1938). 


Where Employee Contracted Contagious 
Disease as Result of Improper Working 
Conditions.— Plaintiff contracted tubercu- 
fosis in working with chemicals in defen- 
dant’s plant. In a common-law action it 
was alleged that the disease was caused by 
inherently dangerous working conditions. 
Both plaintiff and defendant had accepted 
the act. Judgment dismissing the action 
was held proper. Lee v. American Enka 
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Corp., 212 N. C. 455, 193 S. E. 809 (1937). 
In accord, see Jenkins vy. American Enka 
Corp., 95 F. (2d) 755 (4 Cir. 1938), where 
plaintiff instituted an action at common 
law alleging that he had contracted a dis- 
ease as a result of improper working con- 
ditions negligently permitted by defendant. 
See also Murphy v. American Enka Corp., 
213 N. C. 218, 195 S. E. 536 (1938), treated 
in note to § 97-52. 

Action for Wrongful Death against Em- 
ployer.—In Bright v. N. B., etc., Motor 
Ieiness-otcmiN 1s 384, 293 SS) E391 (1937), 
it was held that an award by the Industrial 
Commission to the widow of an employee 
excludes all other rights and remedies, and 
the administrator of the employee may not 
maintain an action against the employer 
for wrongful death, and the fact that the 
injury resulted from negligence in the vio- 
lation by the employer of a criminal stat- 
ute does not alter this result. 

Right under Death by Wrongful Act 
Statute of Another State Not Affected.— 
The acceptance of compensation under this 
act cannot affect the right to pursue a 
remedy against a third person under the 
wrongful death statute of another state, 
unless there is something in the law of the 
latter state which so provides. Betts v. 
Southern Ry. Co., 71 F. (2d) 787 (1934). 

Assignment of Such Claim Is Governed 
by Law of This State—The assignment of 
the right of recovery against a third per- 
son under the wrongful death statute of 
one state as the result of acceptance by the 
beneficiary of compensation from the em- 
ployer under the Workmen’s Compensation 
Act of this State, in the absence of any 
provision to the contrary in the law of the 
state of the injury, is governed by the law 
of this State. Betts v. Southern Ry. Co., 
71 F. (2d) 787 (1934). 


§ 97-10.2. Rights under article not affected by liability of third 
party; rights and remedies against third parties.—(a) The right to com- 
pensation and other benefits under this article for disability, disfigurement, or 
death shall not be affected by the fact that the injury or death was caused under 
circumstances creating a liability in some person other than the employer to pay 
damages therefor, such person hereinafter being referred to as the “third party.” 
The respective rights and interests of the employee-beneficiary under this article, 
the employer, and the employer’s insurance carrier, if any, in respect of the com- 
mon-law cause of action against such third party and the damages recovered shall 
be as set forth in this section. 

(b) The employee, or his: personal representative if he be dead, shall have 
the exclusive right to proceed to enforce the liability of the third party by ap- 
propriate proceedings if such proceedings are instituted not later than twelve 
months after the date of injury or death, whichever is later. During said twelve- 

‘ month period, and at any time thereafter if summons is issued against the third 
party during said twelve-month period, the employee or his personal representa- 
tive shall have the right to settle with the third party and to give a valid and 
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complete release of all claims to the third party by reason of such injury or death, 
subject to the provisions of (h) below. 

(c) If settlement is not made and summons is not issued within said twelve- 
month period, and if the employer shall have filed with the Industrial Commis- 
sion a written admission of liability for the benefits provided by this chapter, then 
all rights of the employee, or his personal representative if he be dead, against 
the third party shall pass by operation of law to the employer upon the expiration 
of said twelve-month period. All such rights shall then remain in the employer 
until sixty (60) days before the expiration of the period fixed by the statute of 
limitations applicable to such rights and if the employer shall not have settled 
with or instituted proceedings against the third party within such time, then all 
such rights shall revert to the employee or his personal representative sixty (60) 
days before the expiration of the applicable statute of limitations. 


(d) The person in whom the right to bring such proceeding or make settle- 
ment is vested shall, during the continuation thereof, also have the exclusive 
right to make settlement with the third party and the release of the person hav- 
ing the right shall fully acquit and discharge the third party except as provided 
by (h) below. A proceeding so instituted by the person having the right shall 
be brought in the name of the employee or his personal representative and the 
employer or the insurance carrier shall not be a necessary or proper party there- 
to. If the employee or his personal representative should refuse to co-operate 
with the employer by being the party plaintiff, then the action shall be brought in 
the name of the employer and the employee or his personal representative shall 
be made a party plaintiff or party defendent by order of court. 


(e) The amount of compensation and other benefits paid or payable on ac- 
count of such injury or death shall not be admissible in evidence in any pro- 
ceeding against the third party. If the third party defending such proceeding, by 
answer duly served on the employer, sufficiently alleges that actionable negligence 
of the employer joined and concurred with the negligence of the third party in 
producing the injury or death, then an issue shall be submitted to the jury in 
such case as to whether actionable negligence of the employer joined and con- 
curred with the negligence of the third party in producing the injury or death. 
The employer shall have the right to appear, to be represented, to introduce evi- 
dence, to cross-examine adverse witnesses, and to argue to the jury as to this 
issue as fully as though he were a party although not named or joined as a party 
to the proceeding. Such issue shall be the last of the issues submitted to the 
jury. If the verdict shall be that actionable negligence of the employer did join 
and concur with that of the third party in producing the injury or death, then 
the court shall reduce the damages awarded by the jury against the third party 
by the amount which the employer would otherwise be entitled to receive there- 
from by way of subrogation hereunder and the entire amount recovered, after 
such reduction, shall belong to the employee or his personal representative free 
of any claim by the employer and the third party shall have no further right by 
way of contribution or otherwise against the employer, except any right which 
may exist by reason of an express contract of indemnity between the employer 
and the third party, which was entered into prior to the injury to the employee. 

(f) (1) If the employer has filed a written admission of liability for benefits 

under this chapter with, or if an award final in nature in favor of the 
employee has been entered by, the Industrial Commission, then any 
amount obtained by any person by settlement with, judgment against, 
or otherwise from the third party by reason of such injury or death 
shall be disbursed by order of the Industrial Commission for the 

following purposes and in the following order of priority: 
a. First to the payment of actual court costs taxed by judgment. 
b. Second to the payment of the fee of the attorney representing 
the person making settlement or obtaining judgment, and such 
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fee shall not be subject to the provisions of § 90 of this chapter 
[§ 97-90] but shall not exceed one third of the amount obtained 
or recovered of the third party. 

ce. Third to the reimbursement of the employer for all benefits by 
way of compensation or medical treatment expense paid or 
to be paid by the employer under award of the Industrial Com- 
mission. 

d. Fourth to the payment of any amount remaining to the em- 
ployee or his personal representative. 


(2) The attorney fee paid under (f) (1) shall be paid by the employee 
and the employer in direct proportion to the amount each shall re- 
ceive under (f) (1) c and (f) (1) d hereof and shall be deducted 
from such payments when distribution is made. 


(g) The insurance carrier affording coverage to the employer under this chap- 
ter shall be subrogated to all rights and liabilities of the employer hereunder 
but this shall not be construed as conferring any other or further rights upon 
such insurance carrier than those herein conferred upon the employer, anything 
in the policy of insurance to the contrary notwithstanding. 


(h) In any proceeding against or settlement with the third party, every party 
to the claim for compensation shall have a lien to the extent of his interest under 
(f) hereof upon any payment made by the third party by reason of such injury 
or death, whether paid in settlement, in satisfaction of judgment, as considera- 
tion for covenant not to sue, or otherwise and such lien may be enforced against 
any person receiving such funds. Neither the employee or his personal rep- 
resentative nor the employer shall make any settlement with or accept any pay- 
ment from the third party without the written consent of the other and no re- 
lease to or agreement with the third party shall be valid or enforceable for any 
purpose unless both employer and employee or his personal representative join 
therein; provided, that this sentence shall not apply if the employer is made whole 
for all benefits paid or to be paid by him under this chapter less attorney’s fees. 
as provided by (f) (1) and (2) hereof and the release to or agreement with 
the third party is executed by the employee. 


(1) Institution of proceedings against or settlement with the third party, or 
acceptance of benefits under this chapter, shall not in any way or manner affect 
any other remedy which any party to the claim for compensation may have ex- 
cept as otherwise specifically provided in this chapter, and the exercise of one 
remedy shall not in any way or manner be held to constitute an election of 
remedies so as to bar the other. (1929, c. 120, s. 11; 1933, c. 449, s. 1; 1943, c. 
622; 1959, c. 1324; 1963, c. 450, s. 1.) 


Editor’s Note. — The 1963 amendment Brown v. Southern R. Co., 204 N. C. 668, 
deleted “common-law” formerly appear- 169 S. E. 419 (1933). 
ing before “liability” in the first sentence Action against Those Conducting Busi- 
of subsection (a). ness of Employer Not Authorized.—The 


Most of the cases cited in this note were provision of former § 97-10 giving the in- 
decided under § 97-10, which was repealed jured employee or his personal representa- 
by the act that added §§ 97-10.1 through tive “a right to recover damages for such 
97-10.3. injury, loss of service, or death from any 

Purpose of Section.—Manifestly the stat- person other than the employer,” meant 
ute was designed primarily to secure any other person or party who was a 
prompt and reasonable compensation for stranger to the employment but whose 
an employee, and at the same time to per- negligence contributed to the injury. Such 
mit an employer or his insurance carrier, provision did not authorize the injured em- 
who has made a settlement with the em- ployee to maintain an action at common 
ployee, to recover the amount so paid from law against those conducting the business 
a third party causing the injury to such of the employer whose negligence caused 
employee. The statute was not designed as_ the injury. Jackson v. Bobbitt, 253 N. C. 
a city of refuge for a negligent third party. 670, 117 S. E. (2d) 806 (1961); Warner v.. 
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Heder est t.4 GC? ret "eo! Sr Eo e(edy 6 
(1951), commented on in 30 N. C. Law 
Rev. 474. 

As to action against fellow employee, see 
note to § 97-9. 

Employee of Subcontractor May Main- 
tain Action against Main Contractor.—An 
employee of a subcontractor is not pre- 
cluded by the Workmen’s Compensation 
Act from maintaining an action at common 
law against the main contractor for in- 
juries resulting from alleged negligence on 
the part of the main contractor, since the 
action is not against plaintiff's employer 
but against a third person. Cathey v. 
Southeastern Const. Co., 218 N. C. 525, 11 
S. E. (2d) 571 (1940); Tipton v. Barge, 243 
F, (2d) 531 (1957). 

Sayles v. Loftis, 217 N. C. 674, 9 S. E. 
(2d) 393 (1940), likewise had held a prin- 
cipal contractor liable at common law as a 
third person for negligent injuries to em- 
ployees of a subcontractor. See § 97- 
19, which enlarges the compensation re- 
sponsibility of a principal contractor to the 
employees of subcontractors. See also 
Foster v. Denny Motor Transfer Co., 100 
F. (2d) 658 (7 Cir. 1938), raising conflict 
of law problem. 

Action against Third Party Does Not 
Abate upon Making of Award.—Where an 
award is made under the act after an ac- 
tion at law has been begun by the employ- 
ee’s representative against the third party, 
such an action does not abate. Phifer v. 
Berry, 202°N. C:.388; 163 SE. 1198(1932). 

The employer is not a joint tort-feasor, 
and an acceptance of an award against 
said employer for compensation would not 
discharge a third person whose negligence 
had contributed to the injury or death of 
the employee. Betts v. Southern Ry. Co., 
71 F. (2d) 787 (1934). 

Where deceased is killed as a result of 
the concurring negligence of his employer 
and a third party, the employer is not a 
joint tort-feasor who may be made a party 
defendant at the instance of the negligent 
third party. Essick v. Lexington, 232 N. 
C. 200, 60 S. E. (2d) 106 (1950); Brown v. 
Southern Ry., 202 N. C. 256, 162 S. E. 613 
(1932). 

Order Joining Employer and Insurance 
Carrier Is Appsalable—See Lovette v. 
Lloyd, 236 N. C. 663, 73 S. E. (2d) 886 
(1953). 

Third Person Cannot Hold Employer 
for Contribution or Indemnity. — Third 
party, who is sued for damages for negli- 
gently inflicting a compensable injury upon 
the employee, cannot hold the employer 
liable for contribution under the statute 
embodied in § 1-240 or for indemnity under 
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the doctrine of primary and secondary 
liability even when the injury is the result 
of the joint or concurrent negligence of 
the employer and the third person. 
Lovette v. Lloyd, 236 N. C. 663, 73 S. E. 
(2d) 886 (1953); Johnson v. United States, 
133 F. Supp. 613 (1955). 

Since it relieves the employer of liability 
to his injured employee as a tort-feasor, 
the Workmen’s Compensation Act abro- 
gates both the statutory right of a negli- 
gent third party to claim contribution from 
a negligent employer in equal fault, and 
the common-law right of a passively neg- 
ligent third party to demand indemnity 
from an actively negligent employer. And 
this construction of the Workmen’s Com- 
pensation Act is not invalidated by the 
mere circumstances that such construction 
may occasion hardship or injustice to a 
passively negligent third party. Hunsucker 
v. High Point Bending & Chair Co., 237 
Ni Cs 5597 7505) Eo (2d) 768 (1953): 

Unless There Is Express Contract of 
Indemnity between Third Person and Em- 
ployer.—If there is an express contract of 
indemnity between third party and em- 
ployer providing against loss to third party 
arising from the negligence of the em- 
ployer, the third party if sued for damages 
by the employee may bring in the em- 
ployer for contribution or indemnity. John- 
son v. United States, 133 F. Supp. 613 
(1955). 

Reduction of Tort Liability of Passively 
Negligent Third Person.—There is no sub- 
stance in the proposition that the North 
Carolina Workmen’s Compensation Act 
confers no right whatever upon the pas- 
sively negligent third party. It reduces 
his liability in tort for the injury to the 
employee by the amount of the workmen’s 
compensation received by the employee 
from the actively negligent employer or 
his insurance carrier. Hunsucker v. High 
Point Bending & Chair Co., 237 N. C. 559, 
75S. E. (2d) 768 (1953). 

Employee Filing Counterclaim in Action 
by Third Person.—See Rowe v. Rowe- 
Coward Co., 208 N. C. 484, 181 S. E. 254 
(1935). 

Action for Wrongful Death against 
Third Person.—See Betts v. Southern Ry. 
Co., 71 F. (2d) 787 (1934); Taylor v. Hunt, 
245 N. C. 212, 95 S. E. (2d) 589 (1956); 
Mack v. Marshall Field & Co., 217 N. C. 
55, 6 S. E. (2d) 889 (1940); Sayles v. Loftis, 
217 N. C. 674, 9 S. E. (2d) 393 (1940). 

Effect of Compromise and Settlement 
by Widow in Her Capacity as Adminis- 
tratrix._The widow of a deceased em- 
ployee, in her capacity as administratrix, 
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executed a compromise and _ settlement 
with the employer on a common-law claim 
for wrongful death under the mistaken 
belief that the Workmen’s Compensation 
Act was not applicable. It was held that the 
compromise and settlement barred the 
widow in her capacity as a dependent from 
recovery under the Workmen’s Compensa- 
tion Act. McGill v. Bison Fast Freight, 
Inc., 245 N. C. 469, 96 S. E. (2d) 438 
(1957). 

But the compromise and settlement did 
not bar claim under the Workmen’s Com- 
pensation Act of the deceased’s child under 
18 years of age without guardian, since the 
administratrix had no authority to act for 
the dependent child except in respect of 
claims or causes of action vested in the ad- 
ministratrix as such. However, the child’s 
recovery under the act should be dimin- 
ished to the extent of the benefits ulti- 
mately received by the child from the com- 
promise and settlement. McGill vy. Bison 
Fast Freight, Inc., 245 N. C. 469, 96 S. E. 
(2d) 438 (1957). 

Rights and Liabilities of Third Person 
Not Affected.—The insurance carrier who 
has paid compensation to an injured em- 
ployee for which the employer was liable 
under this chapter may maintain an action 
against a third person upon allegations that 
the negligence of such third person caused 
the injury, but the rights and liabilities of 
such third person are in nowise affected by 
the chapter. Hinson v. Davis, 220 N. C. 
380, 17 S. EH. (2d) 348 (1941): 

Action Prosecuted in Behalf of Any Per- 
son Entitled to Share in Recovery.—A 
necessary implication of the statutory re- 
quirement respecting the disbursement of 
the recovery is that the action against the 
third party is prosecuted in behalf of any 
person entitled to claim a share in the re- 
covery, regardless of whether he is a party 
to the action. Lovette v. Lloyd, 236 N. C. 
663, 73 S. E. (2d) 886 (1953). 

Necessity for New Action against Third 
Person.—Whether the employer or insur- 
ance carrier who has paid compensation 
may proceed in the action which has been 
instituted against a third person by an in- 
jured employee or his personal representa- 
tive, or must institute a new and indepen- 
dent action, is a question of procedure, and 
under the law of this State it is proper to 
proceed in the action which has been in- 
stituted. Betts v. Southern Ry. Co., 71 F. 
(2d) 787 (1934). 

Action by Insurance Carrier Instituted 
after Action by Employee.—Where it ap- 
pears that an injured employee’s action 
against the third-person tort-feasor was in- 
stituted prior to the institution of an ac- 
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tion by the compensation insurance car- 
rier against the tort-feasor, defendant’s 
plea in abatement in the employee’s action 
on the ground of the pendency of a prior 
action cannot be sustained. Thompson v. 
Virginia; etc.) Ri=Co,, 816, N. Cebb4an6 S. 
EK. (2d) 38 (1939). For comment on this 
case, see 18 N. C. Law Rev. 375. 

Recovery by Employee’s Administrator 
Bars Action by Employer or Carrier.— 
Where the employee’s administrator has 
recovered and collected a judgment at law 
against third persons for the employee’s 
death, the employer and carrier cannot, 
in their own name, sue the defendants 
under the subrogation provisions of this 
section. Suits for wrongful death must be 
brought in the name of the personal 
representative, and the employee’s admin- 
istrator having collected, there remains no 
cause to which the employer or carrier 
can be subrogated. Whitehead & Ander- 
son, Inc. vy. Branch, 220 N. C. 507, 17 S. 
EK. (2d) 637 (1941). 

Action Not Governed by Code of Civil 
Procedure.—An action in behalf of an in- 
jured employee against a third-person tort- 
feasor is governed by this section and not 
by the Code of Civil Procedure. Lovette 
v. Lloyd, 236 N. C. 663, 73 S. E. (2d) 886 
(1953). 

Industrial Commission Has Exclusive 
Original Jurisdiction to Determine Right 
to Subrogation. — The Declaratory Judg- 
ment Act may not be used to determine 
whether or not the employer’s insurance 
carrier is entitled to the right of subroga- 
tion against the funds received from the 
third party tort-feasor, under the provi- 
sions of this section, since the Industrial 
Commission has the exclusive original ju- 
risdiction to determine the question. Cox 
v. Pitt County Transp. Co., Inc., 259 N. C. 
38, 129 S. E. (2d) 589 (1963). 

Employer Cannot Be Made Party De- 
fendant.—The remedy under the Work- 
men’s Compensation Act is exclusive and 
an employer is relieved of all further lia- 
bility for injury to or death of an employee, 
and where the administrator of a deceased 
employee brings action against third per- 
sons for the employee’s wrongful death, the 
motion of the defendants that the de- 
ceased’s employer be made a party as a 
joint tort-feasor with them should be de- 
nied. Brown v. Southern R. Co., 202 N. 
C. 256, 162 S. E. 613 (1932). 

Court May Not Join Unnecessary Addi- 
tional Parties—Where the plaintiff is the 
party authorized by this section to main- 
tain the action against the tort-feasor, he 
is entitled to prosecute same to final judg- 
ment, and the court may not interfere with 
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this privilege by the joinder of wholly un- 
necessary additional parties. Lovette v. 
Lloyd, 236 N. C. 663, 73 S. E. (2d) 886 
(1953). 

Defendant Not Entitled to Joinder of 
Employer and Insurance Carrier.—In an 
action instituted by the employee against 
the third-person tort-feasor, defendant was 
not entitled to the joinder of the employer 
and the insurance carrier. Lovette v. Lloyd, 
236 N. C. 663, 73 S. E. (2d) 886 (1953). 

Contributory Negligence of Injured Em- 
ployee.—The contributory negligence of 
the injured employee cannot be made the 
basis of an independent plea in bar of the 
right of the employer to recover over 
against the original and primary wrong- 
doer. Poindexter v. Johnson Motor Lines, 
235 N. C. 286, 69 S. E. (2d) 495 (1952). 

Any alleged negligence of such employee 
who has received, or whose estate has re- 
ceived, compensation from the employer 
under the Workmen’s Compensation Act, 
must be pleaded, if at all, as a bar to the 
whole action without reference to any 
rights of the employer to share in the re- 
covery. Poindexter v. Johnson Motor 
BinesseabaiN.nCanes6, 695s Bog (2d) 7495 
(1952). 

Contributory negligence of the injured 
employee constitutes a complete defense to 
an action against a third-person tort-feasor, 
and may be pleaded and proved by such 
third person irrespective of whether the 
action is instituted by the employer, the 
insurance carrier, or the employee. Lov- 
ette v. Lloyd, 236 N. C. 663, 73 S. E. (2d) 
886 (1953). 

Proceeds of Settlement or Judgment to 
Be Disbursed According to Provisions of 
Act.—It is mandatory under the provisions 
of the Workmen’s Compensation Act that 
any recovery against a third party by rea- 
son of an injury to or death of an em- 
ployee subject to the act, the proceeds re- 
ceived from a settlement with a judg- 
ment against the third party, shall be dis- 
bursed according to the provisions of the 
Workmen’s Compensation Act. Cox v. 
Pitt County Transp. Co., Inc., 259 N. C. 
38, 129 S. E. (2d) 589 (1963). 

Illegal Agreement between Employee’s 
Dependents and Employer for Distribution 
of Recovery.—In an action by the admin- 
istrator of a deceased employee against the 
third-party tort-feasor, allegations in de- 
fendant’s answer of an illegal agreement 
between the dependents and the employer 
for the distribution of the fund, are prop- 
_ erly stricken on motion, since the adminis- 
trator is an official of the court under duty 
to make disbursement of any recovery in 
conformity with statute, and could not be 
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bound by the terms of the agreement al- 
leged. Penny v. Stone, 228 N. C. 295, 45 S. 
E. (2d) 362 (1947). 

Allegations Failing to Show Contract by 
Employer and Carrier Not to Sue.—An ac- 
tion was instituted by the administrator 
of a deceased employee against a third- 
party tort-feasor. Compensation had been 
paid for the employee’s death under the 
Workmen’s Compensation Act. Defendant 
alleged in its answer that in the collision 
causing the death of plaintiff’s intestate, 
other persons were killed or injured, that 
the other actions growing out of the col- 
lision were compromised, and that in the 
settlement defendant made a substantial 
contribution upon the assurance of the at- 
torneys for the employer and insurance 
carrier that they would recommend that 
this action not be instituted. It was held 
that the allegations failed to show a con- 
tract by the employer or the insurance 
carrier not to sue, or that the attorneys 
did not make the promised recommenda- 
tion in good faith; and the allegations were 
properly stricken upon motion in the ad- 
ministrator’s action. Penny v. Stone, 228 
N. C. 295, 45 S. E. (2d) 362 (1947). 

Amount and Distribution of Recovery in 
Action by Insurance Carrier—When an 
action is maintained by the insurance car- 
rier against the third-person tort-feasor 
causing the injury, the tort-feasor is liable 
for the amount ascertained by the jury as 
sufficient to compensate the employee for 
the injuries sustained, which the statute 
prescribes shall be first applied to the actual 
court costs, then to the payment of at- 
torneys’ fees, then to the reimbursement of 
the insurance carrier for money paid by it 
under the award, and any amount remain- 
ing to the injured employee, and an in- 
struction on the issue of damages that de- 
fendant would be liable for such sum as 
would reimburse the insurance carrier and 
would fairly compensate the injured em- 
ployee is error. Rogers v. Southeastern 
Construction Co., 214 N. C. 269, 199 S. E. 
41 (1938). 

Verdict to Be for Full Amount of Dam- 
ages.—This section clearly contemplates 
that the action against the third party is 
to be tried on its merits as an action in 
tort, and that any verdict of the jury ad- 
verse to the third party is to declare the 
full amount of damages suffered by the 
employee on account of his injury, not- 
withstanding any award of payment of 
compensation to him under the provisions 
of the Workmen’s Compensation Act. 
Lovette v. Lloyd, 236 N. C. 663, 73 S. E. 
(2d) 886 (1953). 

Evidence of Compensation Payments 
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Inadmissible in Action by Employee 
against Third Party. — Evidence of pay- 
ments by an employer, as self-insurer un- 
der the Workmen’s Compensation Act, to 
an injured employee was inadmissible in 
an action by the employee against a third 
party. Redding v. Braddy, 258 N. C. 154, 
128 °S. E. (2d) 247 (1962). 

In an action by the administrator of an 
employee against the third-party  tort- 
feasor, evidence concerning amount of 
compensation paid or payable by the em- 
ployer is prohibited. Penny v. Stone, 228 
N, Gi42955 4545) BE. (2d)38625 (1947) see 
Lovett v. Lloyd, 236 N. C. 663, 73 S. E. 
(2d) 886 (1953). 

Trial Court to Enter Judgment Safe- 
guarding Rights of Persons Entitled to 
Share in Recovery.—In the event of a ver- 
dict for the plaintiff in the action against 
the third party, the trial court, sitting with- 
out a jury, is to determine the amount of 
compensation paid or payable to the in- 
jured employee under the Workmen’s 
Compensation Act on the basis either of a 
stipulation of the interested persons or of 
evidence submitted to it, and after so do- 
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ing enter a judgment safeguarding the 
rights of any person entitled to share in 
the recovery, regardless of whether or not 
such person is a party to the action. Lov- 
étte v. Lioyd, 23 N.C. 663,.73°S: EH. (2d) 
886 (1953). 

Double Recovery.—See article entitled, 
“Settlement with a Third Party,” 8 N. C. 
Law Rev. 424. 

Reimbursement of Employer and In- 
surer from Recovery in Action by Em- 
ployee’s Personal Representative.— Where 
the suit was instituted by the personal rep- 
resentative of the deceased, and the em- 
ployer and its insurance carrier have taken 
no action except to file an affidavit of in- 
terest, this in itself would not have pre- 
vented them from being reimbursed from 
the recovery. Essick v. Lexington, 233 N. 
Cy 600, 65° Ss Ey (2d)) 220°(1951).- 

Employer Not Relieved of Liability by 
Insurer’s Insolvency after Recovery against 
Third Person.—See Roberts v. City Ice, 
etc. ‘Cory 2i0 Ne Cet7jp185)Sbe438( 1986). 

Cited in Ray v. French Broad Electric 
Membership Corp., 252 N. C. 380, 113 S. E. 
(2d) 806 (1960). 


§ 97-10.3. Minors illegally employed.—In any case where an employer 


and employee are subject to the provisions of this chapter, any injury to a minor 
while employed contrary to the laws of this State shall be compensable under 
this chapter as if said minor were an adult, subject to the other provisions of 


this chapter. 

Injury to Minor Employed Contrary to 
Law.—Where the evidence discloses that 
the infant plaintiff was one of five or more 
employees in a business owned by two ef 
defendants and conducted by the third de- 
fendant as general manager, and that he 
was injured in the performance of the 
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proper, since the evidence discloses that 
the cause is within the exclusive jurisdic- 
tion of the Industrial Commission, not- 
withstanding the infant plaintiff may have 
been hired contrary to law. McNair v. 
Ward, 240 N. C. 330, 82 S. EB. (2d) 85 
(1954), decided under former § 97-10. 


duties of his employment, nonsuit is 


§ 97-11. Employer not relieved of statutory duty. —Nothing in this 
article shall be construed to relieve any employer or employee from penalty for 
failure or negiect to perform any statutory duty. (1929, c. 120, s. 12.) 


§ 97-12. Intoxication or willful neglect of employee; willful diso- 
bedience of statutory duty, safety regulation or rule —No compensation 
shall be payable if the injury or death was occasioned by the intoxication of the 
employee or by the willful intention of the employee to injure or kill himself or 
another. When the injury or death is caused by the willful failure of the employer 
to comply with any statutory requirement or any lawful order of the Commission, 
compensation shall be increased ten per cent. When the injury or death is caused 
by the willful failure of the employee to use a safety appliance or perform a statu- 
tory duty or by the willful breach of any rule or regulation adopted by the em- 
ployer and approved by the Commission and brought to the knowledge of the em- 
ployee prior to the injury compensation shall be reduced ten per cent. The burden 
of proof shal] be upon him who claims an exemption or forfeiture under this sec- 
tion. (1929, c. 120, s. 13.) 


Cross Reference.—On willful injuries, see 
also note to § 97-2. 


Act Eliminates Fault of Workmen as 
Basis for Denying Recovery.—Compensa- 
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tion acts were intended to eliminate the 
fault of the workman as a basis for deny- 
ing recovery. Hartley v. North Carolina 
Prison Dept., 258 N. C. 287, 128 S. E. (2d) 
598 (1962). 

The negligence of the employee does not 
disbar him from compensation, except only 
in cases where the injury is occasioned by 
his intoxication or willful intention to in- 
jure himself or another. Archie v. Greene 
Brosmlsbra Co, aol Nw aes 7 erga mathe 
(2d) 834 (1943). 

Not even gross negligence is a defense 
to a compensation claim. Hartley v. North 
Carolina Prison Dept., 258 N. C. 287, 128 
Sich. (2d)25988 (1962). 

Only intoxication or injury intentionally 
inflicted will defeat a claim. Hartley v. 
North Carolina Prison Dept., 258 N. C. 
287, 128 S. E. (2d) 598 (1962). 

Effect of Breach by Statute upon Will- 
ful Misconduct.—See 8 N. C. Law Rev. 
326. 

Failure to Use Safety Appliances or Ob- 
serve Rules.—This section does not deny 
compensation when it appears that an in- 
jury was caused by the willful failure of 
an employee to use a safety appliance, or 
by the willful breach of a rule or regula- 
tion adopted by the employer and approved 
by the Industrial Commission, but only 
subjects the injured employee to the pen- 
alty of a reduction in the compensation to 
be awarded. Archie v. Greene Bros. Lpbr. 
Gem ce2ENn Ca47 7, 2370. Ge (2d) 8349(1943))., 

An intentional violation of an approved 
safety rule of which he had prior notice will 
not defeat, but will only reduce the amount 
of an award. Hartley v. North Carolina 
Prison Dept:, 258 N:-C. 287, 128 S. E. (2d) 
598 (1962). 

Death Occasioned by Violation of Safety 
Statute and Intoxication—Findings, sup- 
ported by evidence, that in overtaking a 
truck preceding him on the highway, em- 
ployee’s car left skid marks for 75 feet 
straight in a line forward and then skid 
marks sideways across the center of the 
highway to his left, and that his car was 
struck by a car approaching from the op- 
posite direction, together with evidence that 
his blood contained .20 per cent of alcohol, 
were held sufficient to show that the acci- 
dent resulted from the employee’s violation 
of a safety statute and to support the find- 
ing of the Industrial Commission that the 
employee’s death was occasioned by his 
intoxication, and judgment denying com- 
pensation was affirmed. Osborne v. Colo- 
nial Ice Co., 249 N. C. 387, 106 S. E. (2d) 
573 (1959). 

Injury Held Not Result of Intoxication. 
—In Brooks v. Carolina Rim, etc., Co., 213 
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N.C. 518;1960 S. 1H. 835. (1938), at. was 
held that the evidence was sufficient to 
support finding of Industrial Commission 
that the accident causing injury was not the 
result of the employee’s intoxication, al- 
though defendants introduced evidence in 
conflict therewith. See Gant v. Crouch, 243 
N. C. 604, 91 S. E. (2d) 705 (1956). 

Suicide Induced by Insanity— Evidence 
was sufficient to support a finding that by 
reason of insanity a suicide was the result 
of an uncontrollable impulse, or in a de- 
lirium of frenzy without conscious voli- 
tion to cause death. Painter v. Mead Corp., 
258 N. C. 741, 129 S. E. (2d) 482 (1963). 

Where it is shown that the employee’s 
death resulted from a bullet wound, such 
showing raises a prima facie case only of 
death by accident, placing upon the em- 
ployer the burden of going forward with 
evidence to show that the employee killed 
himself within the exemption or forfeiture 
under this section. McGill v. Lumberton, 
only IN, KOs 1G S} Sy Wp eaby Bee (aE ey, 
(police chief found dead in town building, 
his gun by his side; compensation was de- 
nied by the Commission, reversed and re- 
manded by the Supreme Court, three jus- 
tices dissenting). Subsequent award of 
compensation was affirmed in McGill v. 
Lumberton, 218 N. C. 586, 11 S. E. (2d) 
873 (1940) <two justices concurring only 
because of the former decision; one dis- 
sent). 

In Bolling v. Belkwhite Co., 228 N. C. 
749, 46 S. E. (2d) 838 (1948) a department 
store manager was found dead in his store 
early in the morning, a pistol by his side, 
with no other evidence of how he met his 
death. The court held that “while there 
may be a presumption of injury by acci- 
dent” the award of compensation is de- 
feated because there is no presumption or 
evidence to support a conclusion that the 
injury arose out of the employment. ‘The 
causal connection between the injury and — 
the employment is not apparent as was the 
case in McGill v. Lumberton.” 

Illustrative Cases. — See Winberry v. 
Farley Stores, 2 I. C. 64 (1934), aff'd, 204 
N. C. 79, 167 S. E. 475 (1933) (where de- 
fendant contended that deceased met his 
death in willfully attempting to injure a 
negro); Brooks v. Carolina Rim & Wheel 
Co., 6949 (June, LOS Meat daaeds NeG eats) 
196 S. E. 835 (1938) (where claimant had 
one drink four or five hours before the 
injury). 

Quoted in Brewer v. Powers Trucking 
Co., 256 N. C. 175, 123 S. E. (2d). 608 
(1962). 

Cited in Thomason v. Red Bird Cab Co., 
235 N. C. 602, 70 S. E. (2d) 706 (2952). 
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§ 97-13. Exceptions from provisions of article.—(a) Employees of 
Certain Railroads.—This article shall not apply to railroads or railroad employees 
nor in any way repeal, amend, alter or affect article eight (8) of chapter sixty 
(60) or any section thereof relating to the liability of railroads for injuries to 
employees, nor upon the trial of any action in tort for injuries not coming under 
the provisions of this article, shall any provision herein be placed in evidence or 
be permitted to be argued to the jury. Provided, however, that the foregoing ex- 
emption to railroads and railroad employees shall not apply to electric street rail- 
roads or employees thereof; and this article shall apply to electric street railroads 
and employees thereof and to this extent the provisions of article eight (8) of 
chapter sixty (60) are hereby amended. 

(b) Casual Employment, Domestic Servants, Farm Laborers, Federal Govern- 
ment Employer of Less than Five Employees.—This article shall not apply to 
casual employees, farm laborers, federal government employees in North Caro- 
lina, and domestic servants, nor to employees of such persons, nor to any person, 
firm or private corporation that has regularly in service less than five employees 
in the same business within this State, except that any employer without regard 
to number of employees, including an employer of domestic servants, farm labor- 
ers, or one who previously had exempted himself, who has purchased workmen’s 
compensation insurance to cover his compensation liability shall be conclusively 
presumed during life of the policy to have accepted the provisions of this article 
from the effective date of said policy and his employees shall be so bound unless 
waived as provided in this article. 

(c) Prisoners.—This article shall not apply to prisoners being worked by 
the State or any subdivision thereof, except to the following extent: When- 
ever any prisoner assigned to the State Prison Department shall suffer ac- 
cidental injury arising out of and in the course of the employment to which he 
had been assigned, if the results of such injury continue until after the date of 
the lawful discharge of such prisoner to such an extent as to amount to a dis- 
ability as defined in this article, then such discharged prisoner may have the 
benefit of this article by applying to the Industrial Commission as any other 
employee; provided, such application is made within twelve months from the 
date of discharge; and provided, further, that the maximum compensation to 
any prisoner shall not exceed ten dollars per week and the period of compensa- 
tion shall relate to the date of his discharge rather than to the date of the acci- 
dent, and prisoners who have been discharged prior to March 15, 1941, who 
are covered by the terms of the subsection may have twelve months from March 
15, 1941, in which to apply for its benefits, but as to such prisoners their 
compensation shall be computed only from the date of their application and 
shall not be cumulative for any prior period; and no award shall be made for 
facial disfigurement, and no award other than burial expenses shall be made 
for any prisoner whose accident results in death; and no award shall be made 
for any injury where there is no apparent or outward physical evidence of such 
injury, unless it is clearly established by medical opinion and supporting testi- 
mony that the matter complained of results solely from the accident arising out 
of and in the course of employment. If any person who has been awarded com- 
pensation under the provisions of this section shall be recommitted to prison 
upon conviction for an offense committed subsequent to the award, such com- 
pensation shall immediately cease and determine. Any awards made under the 
terms of this subsection shall be paid by the State Prison Department from the 
funds available for the operation of the Prison Department. The provisions 
of G. S. 97-10 shall apply to prisoners and discharged prisoners entitled to 
compensation under this subsection and to the State in the same manner as 
said section applies to employees and employers. 


(d) Sellers of Agricultural Products.—This article shall not apply to persons, 
firms or corporations engaged in selling agricultural products for the producers 


62 


§ 97-13 


Cu. 97. WorKMEN’s CompENSATION Act 


§ 97-13 


thereof on commission or for other compensation, paid by the producers, provided 
the product is prepared for sale by the producer. (1929, c. 120, s. 14; 1933, c. 401; 
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I. In General. 

II. Casual Employees, 
III. Farm Laborers. 
IV. Domestic Servants. 

V. Number of Employees. 
VI. Prisoners. 


I. IN GENERAL. 


Local Modification—Mecklenburg: 1933, 
Ca sul, 

Cross Reference.—As to cases arising in 
admiralty and as to logging railroads, see 
note to § 97-2. 

Editor’s Note. — The 1933 amendment 
added the proviso to subsection (a). 

The 1935 amendment changed subsec- 
tion (b). 

The 1941 amendment rewrote subsec- 
tion (c). For comment on this amend- 
ment, see 19 N. C. Law Rev. 545. 

The 1943 amendment substituted “article 
eight (8)” for “article seven (7)” at two 
places in subsection (a). 

The 1945 amendment rewrote subsection 
(b). 

The first 1957 amendment substituted 
“State Prison Department” for “State 
Highway and Public Works Commission” 
in subsection (c). The second 1957 amend- 
ment substituted “ten dollars per week” 
for “fifteen dollars per month” in the first 
sentence of subsection (c) and added the 
last sentence of the subsection. 

Section 97-10, referred to in the last sen- 
tence of subsection (c) of this section, has 
been repealed and §§ 97-10.1 through 97- 
10.3 substituted in lieu thereof. 

Prima Facie Evidence of Coverage by 
Act.—This section merely facilitates proof 
that the employer and its employees are 
subject to the terms of the Workmen’s 
Compensation Act. Proof that the em- 
ployer obtained insurance and a claim was 
filed is, under this section, prima facie evi- 
dence that the employer and the employee 
have elected to be bound by the act. Gas- 
saway v. Gassaway, 220 N. C. 694, 18 S. 
E. (2d) 120 (1942), decided prior to the 
1945 amendment. 

The former provisions of this section 
that proof that the employer obtained in- 
surance and filed claim should be prima 
facie evidence that the employer and em- 
ployee have elected to be bound by the act 
did not have the effect of raising a pre- 
sumption that an executive officer injured 
in the course of his duties was at the time 
engaged in the duties of an employee 


rather than those of an executive. Gassa- 
way v. Gassaway, 220 N. C. 694, 18 S. E. 
(2d) 120 (1942). 

Applied in Rape v. Huntersville, 214 N. 
C. 505, 199 S. E. 736 (1938). 

Cited in Borders y. Cline, 212 N. C. 472, 
193 S. E. 826 (1937). 


II. CASUAL EMPLOYEES. 


Casual Employment Defined—Employ- 
ment is casual when not permanent nor 
periodically regular, but occasional, or by 
chance, and not in the usual course of the 
employer’s trade or business. Hoffer Bros. 
v. Smith, 148 Va. 220, 138 S. E. 474 (1927). 

Employment in Employer’s Regular 
Course of Business Not Casual. — Two 
employees were hired by a fertilizer dealer 
“whenever a car load of fertilizer arrived, 
to unload and deliver the fertilizer.” This 
was held not to be “casual” employment, 
but “work pertaining to the regular course 
of defendant’s business.” Hunter vy. Peir- 
son, 229 N. C. 356, 49 S. E. (2d) 653 (1948). 

Where plaintiff was hired to paint the 
interior of defendant’s mill, the employ- 
ment was not casual since it was part of 
defendant’s duties as a mill operator to 
keep its buildings in repair. Johnson v. 
Asheville Hosiery Co., 1 I. C. 41 (1929), 
aff’d, 199 N. C. 38, 153 S. E. 591 (1930). 

Employment continuously for five or 
six weeks in construction of facilities for 
handling material in defendant’s plant may 
not be held to be either casual or not in 
the course of defendant’s business. Smith 
v. Southern Wastepaper Co., 226 N. C. 
47, 36 S. E. (2d) 730 (1946). 

Civilian Summoned by Forest Warden 
to Help Extinguish Fire—A civilian who 
had been summoned by a forest warden 
to assist in extinguishing a fire was held 
to be not a casual employee. Moore v. 
State, 200 N. C. 300, 156 S. E. 806 (1930). 


III. FARM LABORERS. 


Employee of State Engaged in Farm 
Labor Is Covered by Act.—In Barbour v. 
State Hospital, 213 N. C. 515, 196 S. E. 
812 (1938), the holding that an employee 
of the State engaged in farm labor was 
covered by the act was affirmed, the 
court stating that the exemption was in- 
tended for the protection of farmers as an 
occupational class and that § 97-2 (2) in- 
cludes all State “officers and employees” 
except those elected or appointed by the 
Governor or General Assembly. 
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For other cases involving public em- 
ployees, see note to § 97-2, analysis line 
II, B, 4, “State and Municipal Employ- 
ees.” 


IV. DOMESTIC SERVANTS. 


Dual Employment — Domestic and 
Trade.— Plaintiff was employed for a sin- 
gle wage to do janitorial, window clean- 
ing, and delivery work at defendant’s 
paint store and also to do janitor and 
garden work at defendant’s home. He 
was paid at the store. His injuries arose 
from an accident connected with lawn 
mowing at the employer’s home. An 
award by the Commission was affirmed 
in the superior court but reversed on the 
insurance carrier’s appeal. The personal 
work done for the employer was not 
within the coverage of the act. Burnett 
v. Palmer-Lipe Paint Co., 216 N. C. 204, 
4S. E. (2d) 507 (1939). 


V. NUMBER OF EMPLOYEES. 


Whether or not there are five persons 
regularly employed in one business is a 
jurisdictional matter that cannot be waived. 
Thompson y. Johnson Funeral Home, 205 
N. C. 801, 172 S. E. 500 (1934) (where 
the jurisdiction of the Industrial Commis- 
sion was first challenged in an appeal 
from the Commission to the superior 
court). See same case on rehearing, 208 N. 
C. 178, 179 S. E. 801 (1935), noted criti- 
Callie 4a Neu laanvaei ey, 76, 

Employment of Five or More Must 
Affirmatively Appear.—It must appear af- 
firmatively by evidence or by admission of 
record that a defendant sought to be held 
liable under this chapter had in his employ 
five or more employees in order to sustain 
the jurisdiction of the Commission. Chad- 
wick v. North Carolina Department of 
Conservation, etc., 219 N. C. 766, 14 S. E. 
(2d) 842 (1941). See Hanks v. Southern 
Public Utilities Co., 204 N. C. 155, 167 S. 
E. 560 (1933). 

A demurrer to an action for death of an 
employee, on the ground that the action is 
cognizable only by the Industrial Com- 
mission, is properly overruled when it does 
not appear on the face of the complaint 
that the defendant employed more than five 
men in this State. Hanks v. Southern Pub- 
lic Utilities Co., 204 N. C. 155, 167 S. E. 
560 (1933). See Southerland vy. Harrell, 204 
N. C. 675, 169 S. E. 423 (1933); Allen v. 
American Cotton Mills, 206 N. C. 704, 175 
8. E. 98 (1934). 

To sustain the jurisdiction of the Com- 
mission it must affirmatively appear that 
the employer, which it undertakes to bind 
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by its award, had as many as five men in 
his or its employment. Letterlough v. At- 
kins, 2589 N., Cari66, 128 tS. ae (2d)e 215 
(1962). 

Same—Reversal of Commission’s Award. 
—When it is not made to affirmatively ap- 
pear that the defendant sought to be held 
liable under this chapter had in his employ 
five or more employees, the Commission’s 
award of compensation against him must 
be reversed. Chadwick v. North Carolina 
Department of Conservation, etc., 219 N. 
C. 766, 14 S. E. (2d) 842 (1941). 

Where the findings of facts of the In- 
dustrial Commission that the deceased 
was an employee of the defendant and 
that the defendant employed more than 
five workers, are not supported by any 
evidence in the hearing before it, the find- 
ings are jurisdictional, and upon appeal 
to the superior court the award should be 
set aside and vacated. Poole v. Sigmon, 
202 N. C. 172, 162 S. E. 198 (1932). 

Same—Remand to Determine Number 
of Employees.—It is not error for the su- 
perior court to remand a proceeding in or- 
der that the facts with respect to the num- 
ber of employees in the employment of the 
defendant at the time the employee was in- 
jured might be ascertained by the Indus- 
trial Commission. Letterlough v. Atkins, 
25SiEN. C. 166) 28 iS ake (2d). 215 (1962): 

Less than Five Employees within This 
State—See Chadwick v. North Carolina 
Dept. of Conservation & Development, 219 
N. C. 766, 14 S. E. (2d) 842 (1941), treated 
under § 97-86. 

Where Number of Employees Varies.— 
Defendant employed three employees regu- 
larly. Two additional employees had been 
hired for at least a part of each week for 
two preceding months. It was held that 
the jurisdictional requirement of five regu- 
lar employees was met. Hunter v. Pierson, 
229 N. C. 356, 49 S. E. (2d) 653 (1948). 

Where Employer Conducts. Several 
Distinct Businesses.—Where the employer 
conducts several distinct businesses and 
in each employs less than the requisite 
number required to bring himself within 
the act, he is not subject to the act. This 
is true though the businesses are under 
the same roof. Aycock vy. Cooper, 202 N. 
C. 500, 163 S. E. 569 (1932): 

Evidence Tending to Show Less than 
Five Regular Employees.—Where, in a 
hearing before the Industrial Commission 
the employer testifies that he employed 
three men other than himself, and another 
witness testifies that at the time of the in- 
jury in suit there were two men working 
besides the employer and that the other 
employees were on vacation, the evidence 
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is insufficient to support the finding that 
the parties were bound by the act, since 
the evidence tends to show that the em- 
ployer regularly employed less than five 
employees. ‘Thompson’s Dependents  v. 
Johnson Funeral Home, 205 N. C. 801, 172 
S. E. 500 (1934). 

Finding of Jury That Defendant Em- 
ployed Less than Five.—In a common-law 
action where the jury found on conflicting 
evidence that defendant employed less than 
five employees, the trial court was held 
to have jurisdiction. Young v. Maryland 
Mica Co., 212 N. C. 243, 193 S. E. 285 
(1937). 

VI. PRISONERS. 


Action for Wrongful Death under Tort 
Claims Act Not Barred.—Subsection (c) of 
this section was held not to be a bar in an 
action for wrongful death of a prisoner 
brought under the Tort Claims Act. Ivey 
v. North Carolina Prison Department, 252 
N. C. 615, 114 S. E. (2d) 812 (1960). 
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The second 1957 amendment to this sec- 
tion does not deny to prisoners on assigned 
tasks rights conferred by the Tort Claims 
Act. Ivey v. North Carolina Prison Depart- 
ment, 252. N. C. 615, 114 S. B. (2d) 8i2 
(1960). See also note to § 143-291. 


Burial Expenses.—It was assumed, for 
the purposes of the case, that this section 
permits the establishment of a claim for the 
burial expenses of a prisoner whose death 
occurred while a prisoner. Lawson v. North 
Carolina State Highway & Public Works 
Comm., 248 N. C. 276, 103 S. E. (2d) 366 
(1958). 

In Ivey v. North Carolina Prison De- 
partment, 252 N. C. 615, 114 S. E. (2d) 
812 (1960), it was held that the payment of 
burial expenses is not payment of “compen- 
sation” under the Workmen’s Compensation 
Act so as to make the remedy of the per- 
sonal representative of such a prisoner 
under subsection (c) exclusive by virtue 
of former § 97-10. 


§ 97-14. Employers not bound by article may not use certain de- 
fenses in damage suit.—An employer who elects not to operate under this ar- 
ticle shall not, in any suit at law instituted by an employee subject to this article 
to recover damages for personal injury or death by accident, be permitted to de- 
fend any such suit at law upon any or all of the following grounds: 

(1) That the employee was negligent. 
(2) That the injury was caused by the negligence of a fellow employee. 
(3) That the employee has assumed the risk of the injury. (1929, c. 120, 


Sa 3a) 

Cross Reference.—See § 97-94 (b), ap- 
plying these rules to employers failing to 
insure. 

Employer Is Not an Insurer.—This sec- 
tion, although abolishing an employer’s 
most cherished defenses, does not make 
him an insurer, nor does it relieve the em- 
ployee of establishing a breach of duty. 
It is elementary, however, that this sec- 
tion leaves the employer in a completely 
exposed position. Great Atlantic, etc., Tea 
Co. v. Robards, 161 F. (2d) 929 (1947). 

The defendants were not insurers of the 
safety of their employee, but were required 
only to exercise the degree of care which a 
man of ordinary prudence would have used 
under like circumstances and charged with 
like duty. Muldrow v. Weinstein, 234 N. 
C. 587, 68 S. E. (2d) 249 (1951). 

The fact that plaintiff suffered an injury 
while at work for the defendants would 
not of itself impose liability therefor. In 
order to sustain recovery plaintiff must al- 
lege and offer evidence tending to show 
negligence on the part of his employers, 
and that such regligence was the proxi- 
mate cause of his injury. Muldrow v. 
Weinstein, 234 N. C. 587, 68 S. E. (2d) 
249 (1951). 

2D N. €.—5 
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This section cannot be held to have 
abolished the simple tool doctrine as a 
ground of defense. Newbern.v. Great At- 
lantic, etc., Tea Co., 68 F. (2d) 523, 91 A. 
L. R. 781 (1934). 

In an action brought at common law on 
the grounds that defendant had rejected 
the act, plaintiff alleged that defendant 
negligently permitted the wheel of a mov- 
ing floor scale to become defective and that 
in attempting to move the scale plaintiff 
suffered injury. It was held that in the use 
of simple tools, the employer can antici- 
pate no danger which the employee could 
not guard against; thus, there was no 
negligence on defendant’s part. Newbern 
v. Great Atlantic, etc., Tea Co., 68 F. (2d) 
Sosa Ole Acw leak. 75101934). 

The same result obtained in Muldrow v. 
Weinstein, 234 N. C. 587, 68 S. E. (2d) 
249 (1951), where the court, three justices 
dissenting, denied a common-law recovery 
to a 67-year-old employee who fell into a 
scrap metal compressing pit which had no 
guard rail. 

Defenses Not Available—Where an em- 
ployer who regularly employs more than 
five employees in his business elects not 
to operate under the Workmen’s Compen- 
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sation Act, an injured employee may main- 
tain an action against him at common 
law, in which action contributory negli- 
gence, negligence of a fellow employee, 
and assumption of risks are not available 
as defenses. Bame v. Palmer Stone Works, 
232 N. C. 267, 59 S. E. (2d) 812 (1950). 
Contributory Negligence——Where it is 
admitted that defendant employer had a 
sufficient number of employees to bring 
him under this chapter, but that he had 
elected not to do so, the defense of contrib- 
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v. Roberson, 220 N. C. 61, 16 S. E. (2d) 
459 (1941). 

If an employee contracts an occupational 
disease while working for an employer who 
has rejected the act, recovery may be 
had in an action at common law upon a 
showing of negligence. Bame vy. Palmer 
Stone Works, 232 N. C. 267, 59 S. E. (2d) 
812 (1950). 

Cited in Calahan v. Roberts, 208 N. C. 
768, 182 S. E. 657 (1935); Dark v. John- 
son, 225 N. C. 651, 36 S. E. (2d) 237 


utory negligence is properly excluded. Lee (1945). 


§ 97-15. Electing employer may use such defenses against nonelect- 
ing employee.—Any employee who elects not to operate under this article shall, 
in any action to recover damages for personal injury or death brought against an 
employer accepting the compensation provisions of this article, proceed at com- 
mon law, and the employer may avail himself of the defenses of contributory neg- 
ligence, negligence of a fellow servant, and assumption of risk, as such defenses 
exist at common law. (1929, c. 120, s. 16.) 


§ 97-16. Defenses denied to nonelecting employer as against 
nonelecting employee.—When both the employer and employee elect not to 
operate under this article, the liability of the employer shall be the same as though 
he alone rejected the terms of this article, and in any suit brought against him by 
such employee the employer shall not be permitted to avail himself of any of the 
common-law defenses cited in § 97-14. Provided, however, that in Ashe, Avery, 
Bladen, Carteret, Caswell, Cherokee, Gates, Hyde, Macon, Pender, Perquimans, 
Union, Watauga and Wilkes counties any sheriff may exempt himself and any 
and all deputies appointed by him from the provisions of this article by notice in 
writing to the Industrial Commission, such notice to be made on forms prescribed 


by the Industrial Commission. (1929, c. 
2//.8.2; 1943, ca.) 


Editor’s Note. — The 1931 amendment 
added a proviso permitting sheriffs to 
exempt themselves and their deputies from 
the act. The 1939 amendment deleted that 
proviso, and the 1943 amendment added 
the present proviso. 

The former provision permitting a 
sheriff to exempt himself from the opera- 
tion of the act by giving the notice pre- 
scribed, did not have the effect of bringing 
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deputy sheriffs within the intent and 
meaning of the act, nor did the fact that 
a sheriff purchased insurance to cover his 
compensation liability have the effect of 
enlarging or extending the language of 
the act. Borders v. Cline, 212 N. C. 472, 
193 S. E. 826 (1937). See also 16 N. C. Law 
Rev. 419. 

Cited in Calahan y. Roberts, 208 N. C. 
768, 182 S. E. 657 (1935). 


§ 97-17. Settlements allowed in accordance with article.—Nothing 
herein contained shall be construed so as to prevent settlements made by and be- 
tween the employee and employer so long as the amount of compensation and the 
time and manner of payment are in accordance with the provisions of this ar- 
ticle. A copy of such settlement agreement shall be filed by employer with and ap- 
proved by the Industrial Commission: Provided, however, that no party to any 
agreement for compensation approved by the Industrial Commission shall there- 
after be heard to deny the truth of the matters therein set forth, unless it shall be 
made to appear to the satisfaction of the Commission that there has been error due 
to fraud, misrepresentation, undue influence or mutual mistake, in which event 
the Industrial Commission may set aside such agreement. (1929, c. 120, s. 18; 
1963, c. 436.) 


Editor’s Note. — The 1963 amendment 
added the proviso at the end of this sec- 
tion. 


The law, by this section, undertakes to 
protect the rights of the employee in con- 
tracting with respect to his injuries. Cau- 
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dill vy. Chatham Mfg. Co., 258 N. C. 99, 
128 S. E. (2d) 128 (1962). 

Section Comtemplates Only Settlement 
in Respect of Amount of Compensation.— 
The only “settlement” contemplated by 
this section is a settlement in respect of 
the amount of compensation to which 
claimants are entitled under the act. Mc- 
Gill v. Bison Fast Freight, Inc., 245 N. C. 
469, 96 S. E. (2d) 488 (1957). 

And Does Not Apply to Compromise 
and Settlement of Common-Law Claim.— 
Compromise and settlement of the com- 
mon-law claim of the administratrix of a 
deceased employee for the wrongful death 
of the employee, executed under the mis- 
taken belief that Workmen’s Compensa- 
tion Act was not applicable, will not be 
disturbed on the ground that the Indus- 
trial Commission did not approve such 
settlement as required by this section. 
McGill v. Bison Fast Freight, Inc., 245 N. 
C. 469, 96 S. E. (2d) 488 (1957). 

Settlement for out-of-the-State injury 
may be beyond the jurisdiction of the 
Commission to approve and enforce. See 
Reaves v. Earle-Chesterfield Mill Co., 216 
N. C. 462, 5 S. E. (2d) 305 (1939), treated 
under § 97-36. 

The presumption is that the Industrial 
Commission approves compromises only 
after a full investigation and a determina- 
tion that the settlement is fair and just. 
Caudill v. Chatham Mfg. Co., 258 N. C. 99, 
128 S. Ev (2d) 128 (1962). 
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Setting Aside Settlement. — Where the 
mistake relied on to set aside a release re- 
lated only to the consequences of a known 
injury, and uncertainties in this regard 
were the subject matter of the compromise 
settlement, the mistake was not such as to 
warrant a court of equity in setting aside 
a release executed pursuant to a settlement 
approved by the Industrial Commission 
under this section. Caudill v. Chatham 
Mfg. Co., 258 N. C. 99, 128 S. E. (2d) 128 
(1962). 

The question whether the Industrial 
Commission has jurisdiction to rescind and 
set aside settlements and compromise set- 
tlements, approved by them, on the ground 
of mutual mistake of fact, was touched on, 
but not decided, in Caudill v. Chatham 
Mfg. Co., 258 N. C. 99, 128 S. E. (2d) 128 
(1962). 

Setting Aside Award Without Setting 
Aside Agreement.—An agreement for the 
payment of compensation is binding on the 
parties when approved by the Industrial 
Commission, and therefore where such 
agreement has been signed and approved 
by the Commission and an award entered 
thereon, and the Commission has entered 
an order setting aside the award alone 
without disturbing the Commission’s ap- 
proval or the agreement of the parties, for 
fraud, mistake, or misunderstanding, such 
agreement precludes action at common 
law. Neal v. Clary, 259 N. C.. 163, 130 S. 
E. (2d) 39 (1963). 


§ 97-18. Prompt payment of compensation required; installments; 
notice to Commission; penalties.—(a) Compensation under this article shall 
be paid periodically, promptly and directly to the person entitled thereto unless 
otherwise specifically provided. 

(b) The first installment of compensation payable under the terms of an agree- 
ment shall become due on the fourteenth day after the employer has knowledge 
of the injury or death, on which date all compensation then due shall be paid. 
Thereafter compensation shall be paid in installments weekly except where the 
Commission determines that payment in installments should be made monthly or 
at some other period. 

(c) The first installment of compensation payable under the terms of an award 
by the Commission, or under the terms of a judgment of the court upon an appeal 
from such an award, shall become due seven days from the date of such an award 
or from the date of such a judgment of the court, on which date all compensation 
then due shall be paid. Thereafter compensation shall be paid in installments 
weekly, except where the Commission determines that payment in installments 
shall be made monthly or in some other manner. 

(d) Upon making the first payment, and upon suspension of payment for any 
cause, the employer shall immediately notify the Commission, in accordance with 
the form prescribed by the Commission, that payment of compensation has begun 
or has been suspended, as the case may be. 

(e) If any installment of compensation payable in accordance with the terms 
of an agreement approved by the Commission without an award is not paid with- 
in fourteen days after it becomes due. as provided in subsection (b) of this sec- 
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tion, or if any installment of compensation payable in accordance with the terms 
of an award by the Commission is not paid within fourteen days after it becomes 
due, as provided in subsection (c) of this section, there shall be added to such 
unpaid installment an amount equal to 10 per centum thereof, which shall be paid 
at the same time as, but in addition to, such installment, unless such nonpayment 
is excused by the Commission after a showing by the employer that owing to con- 
ditions over which he had no contro] such installment could not be paid within 
the period prescribed for the payment. 

({) Within sixteen days after final payment of compensation has been made, 
the employer shall send to the Commission a notice, in accordance with a form 
prescribed by the Commission, stating that such final payment has been made, the 
total amount of compensation paid, the name of the employee and of any other 
person to whom compensation has been paid, the date of the injury or death, and 
the date to which compensation has been paid. If the employer fails to so notify 
the Commission within such time, the Commission shall assess against such em- 
ployer a civil penalty in the amount of $25.00. (1929, c. 120, s. 18%.) 


§ 97-19. Liability of principal contractors; certificate that subcon- 
tractor has complied with law; right to recover compensation of those 
who would have been liable; order of liability.—Any principal contractor, 
intermediate contractor, or subcontractor who shall sublet any contract for the 
performance of any work without requiring from such subcontractor or obtain- 
ing from the Industrial Commission a certificate, issued by the Industrial Com- 
mission, stating that such subcontractor has complied with § 97-93 hereof, shall 
be liable, irrespective of whether such subcontractor has regularly in service less 
than five employees in the same business within this State, to the same extent as 
such subcontractor would be if he had accepted the provisions of this article for 
the payment of compensation and other benefits under this article on account of 
the injury or death of any employee of such subcontractor due to an accident aris- 
ing out of and in the course of the performance of the work covered by such sub- 
contract. If the principal contractor, intermediate contractor or subcontractor shall 
obtain such certificate at the time of subletting such contract to subcontractor, he 
shall not thereafter be held liable to any employee of such subcontractor for com- 
pensation or other benefits under this article. The Industrial Commission, upon 
demand shall furnish such certificate, and may charge therefor the cost thereof, 
not to exceed twenty-five (25) cents. 

Any principal contractor, intermediate contractor, or subcontractor paying com- 
pensation or other benefits under this article, under the foregoing provisions of 
this section, may recover the amount so paid from any person, persons, or corpo- 
ration who independently of such provision, would have been liable for the pay- 
ment thereof. 


Every claim filed with the Industrial Commission under this section shall be 
instituted against all parties liable for payment, and said Commission, in its award, 
shall fix the order in which said parties shall be exhausted, beginning with the 
immediate employer, 


The principal or owner may insure any or all of his contractors and their em- 
ployees in a blanket policy, and when so insured such contractor’s employees will 
be entitled to compensation benefits regardless of whether the relationship of em- 
ployer and employee exists between the principal and the contractor. (1929, c. 
120, s. 19; 1941. c. 358, s. 1; 1945, c. 766.) 


Editor’s Note. — The 1941 amendment For note as to rights of employees of 


inserted “irrespective of whether such sub- 
contractor has regularly in service less 
than five employees in the same business 
within this State’ in the first sentcnce. 

The 1945 amendment added the last 
paragraph of this section. 


subcontractors against owners and princi- 
pal contractors, see 35 N. C. Law Rev. 
569. 

The 1941 amendment was not in reality 
an amendment in the sense that it changed 
an existing law, but really amounted to 
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an amendment for the purpose of express- 
ing the full legislative intent under the 
existing law. Graham v. Wall, 220 N. C. 
84,16 S. E. (2d) 691 (1941). 

Purpose of Section.—The manifest pur- 
pose of this section, enacted as an amend- 
ment to the original Workmen’s Compen- 
sation Act, is to protect employees of ir- 
responsible and uninsured subcontractors 
by imposing ultimate liability on principal 
contractors, intermediate contractors, or 
subcontractors, who, presumably being 
financially responsible, have it within their 
power, in choosing subcontractors, to pass 
upon their financial responsibility and in- 
sist upon appropriate compensation pro- 
tection for their workers. It is also the 
obvious aim of the statute to forestall eva- 
sion of the Workmen’s Compensation Act 
by those who might be tempted to subdi- 
vide their regular operations with the 
workers, thus relating them for com- 
pensation protection to small subcontrac- 
tors, who fail to carry, or if small enough 
may not even be required to carry, com- 
pensation insurance. Greene v. Spivey, 236 
N. C. 435, 73 S. E. (2d) 488 (1952). 

Section Not Applicable to Employers 
and Independent Contractors.—This sec- 
tion relates to contractors and subcon- 
tractors and not to employers and inde- 
pendent contractors. Beach v. McLean, 
2IOMN] Gy 520, 14 SE (2d) 5050941): 


This section is not applicable to an inde- 
pendent contractor as distinguished from 
a subcontractor of the class designated by 
the statute. And all the more is it so that 
the statute does not apply to an indepen- 
dent employer who produces or gets out 
raw materials of his own, like logs, and 
sells them in the open market to a proces- 
sor-purchaser who has no control whatso- 
ever over the operations of the independent 
employer. Greene v. Spivey, 236 N. C. 
435, 73 S. E. (2d) 488 (1952). 

Principal Not Liable for Failure of In- 
dependent Contractor to Insure.—In Mc- 
Craw v. Calvine Mills, 233 N. C. 524, 64 
S. E. (2d) 658 (1951), a mill company 
contracted with one G to paint the mill. 
The company was to furnish all materials; 
G was to furnish brushes and skilled labor. 
G testified that he, and not the mili com- 
pany, had complete control of the painters 
employed on the job. It was held that G 
was not an employee, but an independent 
contractor within the meaning of the act, 
and the mill company was not liable for 
G’s failure to insure. 

Main Contractor Held Agent of Insurer 
in Effecting Compensation Insurance for 
Independent Contractor. — See Greene v. 
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Spivey 2o6mN. C435, 73S, 
(1952). 

This Section Modifies § 97-2 (1).—As a 
general proposition, the only private em- 
ployments covered by the Workmen’s 
Compensation Act are those “in which five 
or more employees are regularly employed 
in the same business or establishment.” 
See § 97-2 (1). But this general rule is 
subject to the exception created by this 
section, which was manifestly enacted to 
protect the employees of financially irre- 
sponsible subcontractors who do not carry 
workmen’s compensation insurance, and 
to prevent principal contractors, intermedi- 
ate contractors, and subcontractors from 
relieving themselves of liability under the 
act by doing through subcontractors what 
they would otherwise do through the 
agency of direct employees. Withers v. 
Black W230" N. 201428) 5395. Berted) 668 
(1949). 

Number of Persons Regularly Employed 
by Contractor Is Immaterial—Where a 
contractor sublets a part of the contract to 
a subcontractor without requiring from the 
subcontractor a certificate that he had pro- 
cured compensation insurance or had satis- 
fied the Industrial Commission of his finan- 
cial responsibility as a self-insurer under 
§ 97-93, such contractor is properly held 
secondarily liable for compensation to an 
employee of the subcontractor, even 
though the contractor regularly employs 
less than five employees. Withers y. Black, 
230 N. C. 428, 53 S. E. (2d) 668 (1949). 
See § 97-2. | 

Lumber Company Buying Timber Held 
Not Contractor. A lumber company 
which purchases timber on the basis of a 
stipulated price per thousand feet when 
processed into lumber by it, and which is 
given the privilege of going upon the land 
and cutting and logging the timber to its 
site, cannot be held a contractor of the 
owners of the timber in the performance of - 
the logging operations, and therefore a 
person employed by ‘t to conduct logging 
operations cannot be a subcontractor with- 
in the meaning of this section, and the sec- 
tion has no application in determining the 
liability for injury to one of the workmen 
employed in the logging operations. Evans 
wr iapor, City tbr. Co, 232 N? C.<111,°59 
S. E. (2d) 612 (1950). 

On an almost identical set of facts, 
claimant brought an action against the 
lumber company, on the ground that his 
superior was not an independent contrac- 
tor or a subcontractor, but was actually an 
employee of the lumber company. On the 
evidence there presented, the court held 


E. (2d) 488 
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that an award of compensation based on independent contractor, but had less than 
the employee-employer relation should be five employees and no compensation insur- 
affirmed. Scott vy. Waccamaw Lumber Co., ance coverage, the carrier would still be 
932 N. C..162ie6Ge0) Hs -(2d). 425° (1950); liable under this section. McGill v. Bison 
Assistant Driver Employed by Owner- Fast Freight, Inc., 245 N. C. 469, 96 S. E. 
Lessor of Truck under Trip-Lease Agree- (2d) 438 (1957). 
ment.— Where the owner of a truck drives Order of Liability—See Roberts v. City 
same on a trip in interstate commerce for Ice & Coal Co., 210 N. C. 17, at 21, 185 S. 
an interstate carrier under a trip-lease EE. 438 (1936), where it is stated: ‘The lia- 
agreement providing that the carrier’s I. C. bility of the employer under the award is 
C. license plates should be used and the primary. He, by contract, may secure lia- 
carrier retain control and direction over bility insurance for his protection, but his 
the truck, an assistant driver employed by obligation to the insured employee is unim- 
the owner-lessor is an employee of the car- _ paired.” 
rier within the coverage of the North Car- Cited in Sayles v. Loftis, 217 N. C. 674, 
olina Workmen’s Compensation Act. Fur- 9 S. E. (2d) 393 (1940). 
ther, if the owner-lessor be considered an 


§ 97-20. Priority of compensation claims against assets of employer. 
—A\l] rights of compensation granted by this article shall have the same preference 
or priority for the whole thereof against the assets of the employer as is allowed 
by law for any unpaid wages for labor. (1929, c. 120, s. 20.) 


§ 97-21. Claims unassignable and exempt from taxes and debts; 
agreement of employee to contribute to premium o1 waive right to com- 
pensation void; unlawful deduction by employer.—No claim for compen- 
sation under this article shall be assignable, and all compensation and claims there- 
for shall be exempt from all claims of creditors and from taxes. 

No agreement by an employee to pay any portion of premium paid by his em- 
ployer to a carrier or to contribute to a benefit fund or department maintained by 
such employer for the purpose of providing compensation or medical services and 
supplies as required by this article shall be valid, and any employer who makes a 
deduction for such purpose from the pay of any employee entitled to the benefits 
of this article shall be guilty of a misdemeanor and upon conviction thereof shall 
be punished by a fine of not more than $500.00. No agreement by an employee 
to waive his right to compensation under this chapter shall be valid. (1929, c. 
120 .s8215) 

Editor’s Note.—For a discussion of this Fund.—See Merchants Bank v. Weaver, 
section, ‘see. 8 (NN. Gahaw Rev.e4770And 218 Ni-C. 767, 1979S." . 551 7(41938)e 
see 15 N. C. Law Rev. 286. Stated in Worley v. Pipes, 229 N. C. 465, 

Exemption Lost on Transfer to Another 50 S. E. (2d) 504 (1948). 


§ 97-22. Notice of accident to employer.—Every injured employee or 
his representative shall immediately on the occurrence of an accident, or as soon 
thereafter as practicable, give or cause to be given to the employer a written no- 
tice of the accident, and the employee shall not be entitled to physician’s fees nor 
to any compensation which may have accrued under the terms of this article prior 
to the giving of such notice, unless it can be shown that the employer, his agent 
or representative, had knowledge of the accident, or that the party required to 
give such notice had been prevented from doing so by reason of physical or mental 
incapacity, or the fraud or deceit of some third person; but no compensation shall 
be payable unless such written notice is given within thirty days after the occur- 
rence of the accident or death. unless reasonable excuse ts made to the satisfac- 
tion of the [Industrial Commission for not giving such notice and the Commission 
is satisfied that the employer has not been prejudiced thereby. (1929, c. 120, s. 22.) 

Cross Reference—As to minor depen- 32, at 36, 195 S. E. 34 (1937), the court 
dent without guardian, etc., see note to § stated that an employee “is not entitled 
97-50. to recover unless he can show that he 

Necessity for Giving Notice.—In Single- has complied with the provisions of the 
ton v. Durham Laundry Co., 213 N. C. statute in respect to the giving of notice, 
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or has shown reasonable excuse to the 
satisfaction of the Industrial Commission 
for not giving such notice and the Com- 
mission is satisfied that the employer has 
not been prejudiced thereby.” 

Notice Held Insufficient—In Jacobs v. 
Safie Mfg. Co., 229 N. C. 660, 50 S. E. 
(2d) 738 (1948), claimant, after his injury, 
sent two or three messages to the super- 
intendent, requesting him to come to see 
him, and the superintendent promised to 
do so but never did. Also, claimant’s sister 
testified that she told the superintendent, 
(nearly four months after the injury) that 
claimant had been hurt in the mill. It 
was held that this did not constitute suff- 
cient notice of injury, nor did it constitute 
a basis for estoppel against the defendant 
to plead the provisions of this section. 

Finding That Employer Not Prejudiced 
by Lack of Notice. — A finding by the 
Commission that the employer has not 
been prejudiced by the failure of the plain- 
tiff to give notice of the injury within 30 
days after the accident, suffices to sustain 
the award from and after such notice; but 
not for benefits which may have accrued 
prior thereto. Eller v. Lawrence Leather 
CDnrene N.C, 604, 24. ete led). 244 
(1943). 
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Fact That Employer Continued to Pay 
Employee’s Salary after Injury. — Where 
plaintiff suffered a disabling injury which 
he failed to report, the fact that defendant 
continued to pay his salary for a while 
does not constitute an estoppel in the ab- 
sence of proof that defendant knew of the 
injury at the time the payments were made. 
Lilly v. Belk Bros., 210 N. C. 735, 188 S. E. 
319 (1936). 

A finding by the Commission that plain- 
tiff was not capable of coherent, normal 
thought at the time of his examination by 
physicians falls short of a finding that he 
was prevented from giving written notice 
of his injury by reason of physical or 
mental incapacity so as to entitle him to 
the benefits which may have accrued prior 
to the giving of such notice. Eller v. Law- 
rence Leather Co., 222 N. C. 604, 24 S. E. 
(2d) 244 (1943). 

Cited in Wilson v. Clement Co., 207 N. 
Ca 541, -177 So EB. 797 741935) s) Hanks sv, 
Southern Public Utilities Co., 210 N. C. 
312, 186 S. E. 252 (1936); Matros v. Owen, 
229 N. C, 472, 50 S. E. (2d) 509 (1948); 
Duncan y. Carpenter, 233 N. C. 422, 64 
S. E. (2d) 410 (1951); Biddix v. Rex Mills, 
TncCees ter a Can COO GET Om Same (OC ni 7 
(1953). 


§ 97-23. What notice is to contain; defects no bar; notice person- 


ally or by registered letter or certified mail.—The notice provided in the 
foregoing section shall state in ordinary language the name and address of the 
employee, the time, place, nature, and cause of the accident, and of the resulting 
injury or death; and shall be signed by the employee or by a person on his 
behalf, or, in the event of his death, by any one or more of his dependents, or 
by a person in their behalf. 

No defect or inaccuracy in the notice shall be a bar to compensation unless the 
employer shall prove that his interest was prejudiced thereby, and then only to 
such extent as the prejudice. 

Said notice shall be given personally to the employer or any of his agents upon 
whom a summons in civil action may be served under the laws of the State, or 
may be sent by registered letter or certified mail addressed to the employer at 
his last known residence or place of business. (1929, c. 120, s. 23; 1959, c. 863, 
SPiLs) 


Editor’s Note. — The 1959 amendment 
inserted “or certified mail’ in the last 
paragraph. 

Applied in Lilly v. Belk Bros., 210 N. C. 


C64 177 Ss, “ee 707) C1985); Matros’ vy. 
©wen; 229 N.C: 472,50 S. E: (2d) 509 
(1948); Biddix v. Rex Mills, Inc., 237 N. 
C. 660, 75 S. E. (2d) 777 (1953); McGill 


v. Bison Fast Freight, Inc. 245 N. C. 469, 
96 S. E. (2d) 438 (1957). 


735, 188 S. E. 319 (1936). 
Cited in Wilson v. Clement Co., 207 N. 


§ 97-24. Right to compensation barred after two years; destruc- 
tion of records.—(a) The right to compensation under this article shall be for- 
ever barred unless a claim be filed with the Industrial Commission within two 
years after the accident, and if death results from the accident, unless a claim be 
filed with the Commission within one year thereafter. 

(b) If any claim for compensation is hereafter made upon the theory that such 
claim or the injury upon which said claim is based is within the jurisdiction of 
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the Industrial Commission under the provisions of this article, and if the Com- 
mission, or the Supreme Court on appeal, shall adjudge that such claim is not with- 
in the article, the claimant, or if he dies, his personal representative, shall have 
one year after the rendition of a final judgment in the case within which to com- 


mence an action at law. 


(c) When all claims and reports required by this article have been filed, and 
the cases and records of which they are a part have been closed by proper reports, 
receipts, awards or orders, these records, may after five years, in the discretion 
of the Commission, with and by the authorization and approval of the North Caro- 
lina Department of Archives and History, be destroyed by burning or otherwise. 
(1929. cp 120 mismeaeel 933, c 449 SsB2° 19458 ch7O6 M1955 ecm 026) "a Ze) 


Cross References.—As to corresponding 
limitations in cases of occupational dis- 
eases, see § 97-58. As to tolling of limi- 
tation period by the signing of a closing 
receipt, see § 97-47, 

Editor’s Note. — The 1933 amendment 
added subsection (b), and the 1945 amend- 
ment added subsection (c). 

The 1955 amendment substituted “two 
years” for “one year” preceding “after the 
accident” in subsection (a). 

Session Laws 1957, c. 1396, s. 5, made a 
futile attempt to amend this section by 
providing for “striking out the words 
‘eighteen months’ in lines two and three of 
subsection (2) of said G. S. 97-24 and in- 
serting in lieu thereof the words ‘one 
year’”. There is no subsection (2) in the 
section nor any language therein to which 
such purported amendment could apply. 

The cases in the following note (with 
one exception) were decided under this 
section as it stood before the 1955 amend- 
ment, when the limitation upon the filing 
of clatms was one year. 

The requirement that claim be filed 
within a certain time is a condition prece- 
dent to the right to compensation, and not 
a statute of limitation. For this reason, 
where a claim for compensation under the 
provisions of the Workmen’s Compensa- 
tion Act has not been filed with the Indus- 
trial Commission within the statutory 
period after the date of the accident, which 
resulted in the injury for which compensa- 
tion is claimed, or where the Industrial 
Commission has not acquired jurisdiction 
of such claim within the statutory period, 
the right to compensation is barred. Win- 
slow v. Carolina Conference Ass’n, 211 N. 
C. 571, 191 S. E. 403 (1937). See Whitted 
v. Palmer-Bee Co., 228 N. C. 447, 46 S. E. 
(2d) 109 (1948), noted in 58 Yale L. J. 495. 

The requirement that an injured em- 
ployee file notice of his claim within a cer- 
tain period from the date of injury, is not 
a statute of limitations, but a condition 
precedent to the right to compensation. 
Lineberry v. Mebane, 218 N. C. 737, 12 S. 
E. (2d) 252 (1940). 
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The plaintiffs inchoate right to com- 
pensation arose by operation of law on 
the date of the accident. But his substan- 
tive right to compensation was not fixed 
by the simple fact of injury arising out of 
and in the course of his employment. The 
requirement of filing claim within the time 
limited by this section was a condition 
precedent to his right to compensation. 
Necessarily, then, the element of filing 
claim within the time limited was of the 
very essence of the plaintiff's right to re- 
cover compensation. McCrater vy. Stone & 
Webster Engineering Corp., 248 N. C. 707, 
NOE Sy ABS (2d) 858 (1958). 

Time Limit in Effect on Date of Acci- 
dent Controls——The time limit fixed by 
this section as it existed on the date of 
the accident, being a part of the plaintiff's 
substantive right of recovery, could not be 
enlarged by subsequent statute, i. e., the 
1955 amendment. To do so would be to 
deprive the defendants of vested right. 
McCrater v. Stone & Webster Engineer- 
ing Corp., 248 N. C. 707, 104 S. E. (2d) 
858 (1958). 

Report of Accident and Claim of Em- 
ployee Filed by Employer. — When the 
employer has filed with the Commission a 
report of the accident and claim of the in- 
jured employee, the claim is filed with the 
Commission within the meaning of this 
section. Hardison vy. Hampton, 203 N. C. 
187, 165 S. E. 355 (1932), distinguished in 
Whitted v. Palmer-Bee Co., 228 N. C. 447, 
46 S. E. (2d) 109 (1948). 

Report Filed by Employer on Verbal In- 
formation Is Proper.—Where an employer 
files a report with the Commission within 
the prescribed time upon verbal informa- 
tion given by the representative of the 
employee, the representative not being able 
to read or write, and the employer ad- 
mits liability, the report has been properly 
filed with the Industrial Commission as a 
claim and it acquires jurisdiction. Hanks 
vy. Southern Public Utilities Co., 210 N. C. 
312, 186 S. E. 252 (1936), noted with pro- 
posal for amendment, 15 N. C. Law Rev. 
85. 
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The Form No. 19 prescribed by the In- 
dustrial Commission has been amended 
and now contains on its face the statement 
that it is filed only in compliance with § 
97-92 and is not employee’s claim for com- 
pensation. See concurring opinion by 
Barnhill, J., in Whitted v. Palmer-Bee 
Comiece Nin Cr 4a7 746 +S. Ev (3d)0 "109 
(1948). 

Claim Need Not Be Filed before Bring- 
ing Action.—Subsection (b) of this section 
does not require plaintiff to file a claim 
with the Industrial Commission, as a court 
of first instance, before bringing an action 
in the superior court. The subsection was 
intended to defer the time in which action 
in the proper court might be brought when 
mistaken resort to the Commission has 
been made. Barber v. Minges, 223 N. C. 
213, 25 S. E. (2d) 837 (1943). 

Payment of Medical Expenses by Em- 
ployer Does Not Constitute Waiver of 
Limitation._See note to § 97-25. 


Report Filed by Employer and Award 
for Medical Expenses.—In Thompson v. 
Wat otic Gam Gear oe ra COle 2 LOmINER Carbo 4, 
6 S. E. (2d) 38 (1939), the employer gave 
notice to the Commission of an accident 
to its employee. Subsequently an award 
for medical expenses was made by the 
Commission on application of the doctor 
but no hearing before the Commission was 
ever asked by employer or employee. In 
a suit by the employee against the alleged 
negligent third party, the period of limi- 
tation prescribe! in this section having 
passed, the court observed that the period 
for filing plaintiff’s claim had elapsed and 
“no other right of action could now accrue 
for the benefit of the employer, or its in- 
surance carrier.” 


Claims Not Filed within Time Pre- 
scribed.—_Where an employee did not file 
a claim until more than the prescribed time 
after injury, and the employer did not file 
a report of the accident because it did not 
have knowledge thereof, although it de- 
livered claimant’s wages to him after the 
disability resulting from the injury, but 
thought the disability was due to a prior 
injury, had no knowledge of the subse- 
quent injury, and made no representations 
that the wages delivered to the claimant 
were in lieu of compensation, the evidence 
supported a finding that the claim was 
not filed within the time prescribed by this 
section. Lilly v. Belk Bros., 210 N. C. 735, 
188 S. E. 319 (1936). 

Claimant was injured by accident arising 
out of and in the course of his employ- 
ment. He reported the accident to the 
employer, who, on the day of the accident, 
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reported it to the Industrial Commission 
as required by § 97-92. Subsequently bills 
for medical services rendered claimant as 
a result of the injury were approved for 
payment by the Commission. No claim 
for compensation was filed by the em- 
ployee, the employer or the insurance car- 
rier. After the expiration of the period of 
limitation, the employee first discovered 
the serious effects of the accident and re- 
quested a hearing before the Industrial 
Commission. It was held that no claim for 
compensation having been filed within the 
statutory period from the date of the acci- 
dent and no request for hearing having 
been made within that time, and no pay- 
ment of bills for medical treatment having 
been made within the statutory period 
prior to the request for a hearing, the claim 
was barred by this section. Whitted v. 
Palmer-Bee Co., 228 N. C. 447, 46 S. E. 
(2d) 109 (1948), distinguishing Hardison 
vy. Hampton, 203 N. C. 187, 165 S. E. 355 
(1932), and Hanks vy. Southern Public 
UtditieseCormaide N. Catomia6 is. &. 252 
(1936). 

Commission’s finding that the employee 
did not file his claim within the period of 
limitation, and that claim was therefore 
barred, was affirmed on appeal. Coats v. B. 
& R. Wilson, Inc., 244 N. C. 76, 92 S. E. 
(2d) 446 (1956). 

Limitation Tolled as to Employee under 
Eighteen and without Guardian. — The 
limitation of time provided by this section 
as against an employee under 18 years of 
age, who is without guardian or other legal 
representative, is tolled until he arrives at 
the age of 18. Lineberry v. Mebane, 219 N. 
C257,.13 1Sa B. (2d )64290 01941), 


Prosecuting Common-Law Action and 
Failing to File Application for Hearing Is 
Not Abandonment of Filed Claim. — The 
prosecution of a suit at common law and 
the failure to file application for a hearing 
when requested did not amount to an 
abandonment of claim for compensation, 
and no final award having been made at 
the time of the filing of formal petition for 
an award, the matter was pending at that 
time before the Commission, and it was 
error to deny compensation on the ground 
that claimant was barred by failure to file 
claim within the time prescribed after the 
death of the deceased employee. Hanks v. 
Southern Public Utilities Co., 210 N. C. 
312, 186 S. E. 252 (1936), noted ine N. GC. 
Law Rev. 85. 

Implied Agreement Not to Plead Stat- 
ute.—Where the injured party was led to 
believe that his wages were accruing to his 
benefit, and he delayed filing his claim for 
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more than the time prescribed, it was held 
that the facts do not bring the case within 
the principle of equitable estoppel, there 
being no request by defendant that claim- 
ant delay the pursuit of his rights, nor as 
an express or implied agreement not to 
plead the statute. Wilson v. Clement Co., 
S07 N.C. 544 027 teoek.. 797. (1935)% 

Evidence held not to show any repre- 
sentation by the employer that the acci- 
dent had been reported, or any agreement, 
express or implied, that the bar of the 
statute of limitations in this section would 
not be pleaded, and therefore the employer 
was not estopped from setting up the de- 
fense of the bar of the statute. Jacobs v. 
Safie ‘Mig. Co,saeqmN. C...660, 550, SpE. 
(2d) 738 (1948). 

Effect of Dismissal on Rights of De- 
pendents. — Where the claim of an 
employee under the Workmen’s Compen- 
sation Act is dismissed because not filed 
within the period prescribed by this 
section, and pending appeal the employee 
dies as a result of the accidental injury, 
his dependents’ claim for compensation for 
his death brought one month after his 
death is not barred, the dependents not 
being parties in interest in the prior pro- 
ceeding, and their claim being an original 
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Award Protecting Employee against 
Possible Loss of Rights.—Where claimant 
suffered a general partial disability, but 
continued to receive the same wages, 
which amounted to more than the assess- 
able amount of compensation for his in- 
jury, he could not receive additional 
compensation. To protect the employee 
against the possibility that the employer 
might, after the expiration of the period 
of limitation, discontinue the employment 
and thus defeat the rights of the employee, 
the Commission, after finding the existence 
of the disability, directed that an award 
issue subject to specified limitations. It 
directed compensation at the statutory 
rate “at any time it is shown that the 
claimant is earning less,” etc., during the 
statutory period of 300 weeks. By this 
order the Commission, in effect, retained 
jurisdiction for future adjustments. In so 
doing it did not exceed its authority. Bran- 
ham y. Denny Roll, etc., Co., 223 N. C. 
233, 25 S,. E. (2d) 865 (1943). 

Cited in Matros v. Owen, 229 N. C. 472, 
50 S. E. (2d) 509 (1948); Duncan v. Car- 
penter, 233 N. C. 422, 64 S. E. (2d) 410 
(1951); Harris v. Asheville Contracting 
Co., 240 N. C. 715, 83 S..E. (2d) 802 
(1954); McGill v. Bison Fast Freight, Inc., 


right enforceable only after his death. 
Wray v. Carolina Cotton, etc., Co., 205 N. 
C. 782, 172 S. E. 487 (1934), decided prior 
to the 1933 amendment. 


§ 97-25. Medical treatment and supplies.—Medical, surgical, hospital, 
nursing services, medicines, sick travel, and other treatment including medical and 
surgical supplies as may reasonably be required, for a period not exceeding ten 
weeks from date of injury to effect a cure or give relief and for such additional 
time as in the judgment of the Commission will tend to lessen the period of dis- 
ability, and in addition thereto such original artificial members as may be reason- 
ably necessary at the end of the healing period shall be provided by the employer. 
In case of a controversy arising between the employer and employee relative to 
the continuance of medical, surgical, hospital, or other treatment, the Industrial 
Commission may order such further treatments as may in the discretion of the 
Commission be necessary. 

The Commission may at any time upon the request of an employee order a 
change of treatment and designate other treatment suggested by the injured em- 
ployee subject to the approval of the Commission, and in such a case the expense 
thereof shall be borne by the employer upon the same terms and conditions as 
hereinbefore provided in this section for medical and surgical treatment and at- 
tendance. 

The refusal of the employee to accept any medical, hospital, surgical or other 
treatment when ordered by the Industrial Commission shall bar said employee 
from further compensation until such refusal ceases, and no compensation shall 
at any time be paid for the period of suspension unless in the opinion of the In- 
dustrial Commission the circumstances justified the. refusal in which case, the 
Industrial Commission may order a change in the medica] or hospital service. 

If in an emergency on acccunt of the employer’s failure to provide the medical 
or other care as herein specified a physician other than provided by the employer 
is called to treat the injured employee, the reasonable cost of such service shall 
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be paid by the employer if so ordered by the Industrial Commission: 
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Provided, 


however, if he so desires, an injured employee may select a physician of his own 
choosing to attend, prescribe and assume the care and charge of his case, subject 
to the approval of the Industrial Commission. (1929, c. 120, s. 25; 1931, c. 274, 


s. 4: 1933, c. 506; 1955, c. 1026, s. 2.) 


Editor’s Note. — The 1931 amendment 
struck out provisions on voluntary treat- 
ment furnished by the employer and in- 
serted a sentence empowering the Com- 
mission on request of the employee to 
order a change of treatment at the 
employer’s expense. 9 N. C. Law Rev. 405. 

The 1933 amendment added the proviso 
at the end of this section relating to the 
selection of a physician. 

The 1955 amendment inserted near the 
beginning of the first paragraph “nursing 
services, medicines, sick travel.” 

As to independent suit by physician 
against employee to recover for medical 
services, see notes to §§ 97-90, 97-91. 

Insurer’s Obligation to Furnish Medical 
Attention. — An employee brought action 
against the insurance carrier and its agent, 
alleging that after his injury the agent, on 
behalf of insurer, induced him to dispense 
with the services of his physician and con- 
sult physicians selected by insurer, and 
that insurer promised to provide hospitali- 
zation and surgical service recommended 
by insurer’s physicians, but failed to do so 
to plaintiff’s permanent injury. It was held 
that insurer’s obligation to furnish medical 
attention necessary to plaintiff's complete 
recovery was founded on this section, and 
the Industrial Commission has exclusive 
jurisdiction of plaintiff’s claim. Hedgepeth 
v. Lumbermen’s Mut. Cas. Co., 209 N. C. 
45, 182 S. E. 704 (1935). 

Medical, etc., Expenses Not Included in 
Maximum Amount Recoverable for One 
Injury.—See Morris v. Laughlin Chevro- 
letaGos; 121i New Cii4e8: 8s Eas (2d )h484- 
128 A. L. R. 132 (1940). 

Payment of Medical Expenses Does Not 
Constitute Admission or Waiver by Em- 
ployer. — The Workmen’s Compensation 
Act, by this section, requires or permits 
an employer to pay bills for medical and 
other treatment of an employee, and the 
payment of such bills, approved by the 
Commission, even without formal denial 
of liability, cannot have the effect of an 
admission of liability by the employer or 
constitute a waiver of the requirement of 
filing timely claim by the employee as pro- 
vided in § 97-24. Such facts are insufficient 
to invoke the doctrine of estoppel. Biddix 
v. Rex Mills, Inc., 237 N. C. 660, 75 S. E. 
(2d) 777 (1953). 

Plaintiff Permanently and Totally Dis- 
abled.— Plaintiff suffered a head injury and 
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developed dementia praecox, which physi- 
cians pronounced incurable. She required 
constant medical attention. The order re- 
quiring defendant to continue treatment 
was reversed. While the plaintiff might be 
made more comfortable by further treat- 
ment, the evidence showed that the period 
of disability would not be lessened. Mill- 
wood v. Firestone Cotton Mills, 215 N. C. 
519, 2 S. E. (2d) 560 (1939). 

Additional Medical Treatment to Lessen 
Period of Disability. — The provision of 
this section that the employer should be li- 
able for additional medical treatment to 
effect a cure or give relief is limited by the 
provision of this section to cases in which 
such additional medical treatment would 
tend to lessen the period of the employee’s 
disability, and the discretionary power to 
award such additional medical treatment is 
also subject to this limitation; nor may 
liability for medical attention be extended 
upon the ground that public policy de- 
mands that the care of a permanently dis- 
abled employee should not be cast upon 
the State, the extent of liability under the 
act being definitely prescribed by its pro- 


visions. Millwood y. Firestone Cotton 
IMilisSte ets co Nee Gre 19nomnS. kod) 560 
(1939). 


Relaxation of Rule as to Fees for Prac- 
tical Nursing.—Industrial Commission was 
not entitled to relax its rule that fees for 
practical nursing would not be allowed un- 
less written authority was obtained from 
Commission in advance, so as to award 
mother of injured employee an amount for 
practical nursing services rendered to in- 
jured employee, where record showed that 
Commission never gave its written or oral 
permission for rendition of services. Hatch- 
ett v. Hitchcock Corp., 240 N. C. 591, 83 
S. E. (2d) 539 (1954). 

Appeal from Approval of Medical Bills. 
—W/hen the Commission approves claim- 
ant’s medical, etc., bills, defendant then 
has a right on appeal to challenge the ac- 
tion of the Commission in respect to the 
bills approved by it, in whole or in part, 
if it deems it advisable to do so. Bass v. 
Mecklenburg County, 258 N. C. 226, 128 
oH. (ody 670 (1962). 

Stated in Worley v. Pipes, 229 N. C. 
465, 50 S. E. (2d) 504 (1948). 

Cited in Matros v. Owen, 229 N. C. 472, 
50 S. E. (2d) 509 (1948). 
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§ 97-26. Liability for medical treatment measured by average cost 
in community; malpractice of physician.—The pecuniary liability of the em- 
ployer for medical, surgical, hospital service. nursing services, medicines, sick 
travel or other treatment required when ordered by the Commission, shall be lim- 
ited to such charges as prevail in the same community for similar treatment of 
injured persons of a like standard of living when such treatment is paid for by 
the injured person, and the employer shall not be liable in damages for malpractice 
by a physician or surgeon furnished by him pursuant to the provisions of this sec- 
tion, but the consequences of any such malpractice shall be deemed part of the in- 
jury resulting from the accident, and shall be compensated for as such. (1929, 


c7120, s. 26; 1955me 1020; s. 3.) 


Editor’s Note. — The 1955 amendment 
inserted near the beginning of the section 
“nursing services, medicines, sick travel.” 

Approval of Bills Where Liability for 
Medical Care Voluntarily Incurred by 
Employer.—When liability for the medi- 
cal care of an employee who has suffered 
an accident is voluntarily incurred by the 
employer, the bills therefor must be ap- 
proved by the Commission before the em- 
ployer can demand reimbursement from 
its insurance carrier. In this manner such 
expenditures are kept within the schedule 
of fees and charges adopted by the Com- 
mission. Biddix v. Rex Mills, Inc., 237 N. 
C. 660, 75.8. B.o(2drey (1953). 

Injury or suffering sustained by em- 
ployee in consequence of malpractice of a 
physician or surgeon furnished by the em- 
ployer or carrier is not ground for an in- 
dependent action; under this section it is 
a constituent element of the employee’s 
injury for which he is entitled to compen- 


sation. In such event the employer and 
the carrier are primarily liable and the 
question of secondary liability is elimi- 
nated. Hoover v. Globe Indemnity Co., 
202 N. C. 655, 163 S. E. 758 (1932). 

The physician and carrier are not joint 
tort-feasors within the meaning of § 1-240. 
Hoover v. Globe Indemnity Co., 202 N. 
C. 665, 16349. 51).07584( 1932), (89, Ace lee hn 
933, note following Brown vy. Southern 


Ry., Co.,, 204; N..C.,.668,, 169 SS... B.419 
(1930). 
As to independent suit by physician 


against employee to recover for medical 
services, see notes to §§ 97-90, 97-91. 

Stated in Worley v. Pipes, 229 N. C. 
465, 50 S. E. (2d) 504 (1948); Hatchett 
v. Hitchcock Corp., 240 N. C. 591, 83 S. 
E. (2d) 539 (1954). 

Cited in Matros v. Owen, 229 N. C. 472, 
50 S. E. (2d) 509 (1948); Bass v. Mecklen- 
burg County, 258 N. C. 226, 128 S. E. (2d) 
570 (1962). 


§ 97-27. Medical examination; facts not privileged; refusal to be 
examined suspends compensation; autopsy.—(a) After an injury, and so 
long as he claims compensation, the employee, if so requested by his employer or 
ordered by the Industrial Commission, shall, subject to the provisions of subsec- 
tion (b), submit himself to examination, at reasonable times and places, by a 
duly qualified physician or surgeon designated and paid by the employer or 
the Industrial Commission. The employee shall have the right to have present 
at such examination any duly qualified physician or surgeon provided and paid 
by him. No fact communicated to or otherwise learned by any physician or 
surgeon who may have attended or examined the employee, or who may have 
been present at any examination, shall be privileged, either in hearings pro- 
vided for by this article or any action at law brought to recover damages against 
any employer who may have accepted the compensation provisions of this article. 
If the employee refuses to submit himself to or in any way obstructs such exami- 
nation requested by and provided for by the employer, his right to compensation 
and his right to take or prosecute any proceedings under this article shall be sus- 
pended until such refusal or objection ceases, and no compensation shall at any 
time be payable for the period of obstruction, unless in the opinion of the Indus- 
trial Commission the circumstances justify the refusal or obstruction. The em- 
ployer, or the Industria! Commission, shall have the right in any case of death 
to require an autopsy at the expense of the party requesting the same. 


(b) In those cases arising under this article in which there is a question as 
to the percentage of permanent disability suffered by an employee, if any em- 
ployee, required to submit to a physical examination under the provisions of sub- 
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section (a) is dissatisfied with such examination or the report thereof, he shall 
be entitled to have another examination by a duly qualified physician or surgeon 
licensed and practicing in North Carolina designated by him and paid by the 
employer or the Industrial Commission in the same manner as physicians desig- 
nated by the employer or the Industrial Commission are paid. Provided, how- 
ever, that all travel expenses incurred in obtaining said examination shall be paid 
by said employee. The employer shall have the right to have present at such 
examination a duly qualified physician or surgeon provided and paid by him. No 
fact communicated to or otherwise learned by any physician or surgeon who may 
have attended or examined the employee, or who may have been present at any 
examination, shall be privileged, either in hearings provided for by this article 


or any action at law. 


Editor’s Note.—The 1959 amendment 
designated the former section as (a), in- 
serted near the beginning thereof “subject 
to the provisions of subsection (b),” and 
added subsection (b). 

Analysis of Blood Taken from Body 
after Death.—The percentage of alcohol in 
the blood stream of a deceased employee, 
determined by chemical analysis of a sam- 
ple of blood taken from his body shortly 
after death, was competent evidence on the 
question of intoxication. Osborne v. Colo- 


(10229 en lZ0, Sie27 241959, cee7327) 


Autopsy after Burial—One month af- 
ter deceased’s burial defendant requested 
that the body be disinterred and a post- 
mortem examination be made to deter- 
mine the cause of his death. It was heid 
that plaintiff's consent was rightfully re- 
fused. There is a distinction between the 
right to have an autopsy before and after 
burial. The latter will not be granted ex- 
cept in cases of extreme emergency. Cabe 
v. Parker-Graham-Sexton, 202 N. C. 176, 
162 S. E. 223 (1932). 


nial Ice Co., 249 N. C. 387, 106 S. E. (2d) 
573 (1959). 


§ 97-28. Seven-day waiting period; exceptions. — No compensation 
shall be allowed for the first seven calendar days of disability resulting from an 
injury, except the benefits provided for in § 97-25. Provided however, that in the 
case the injury results in disability of more than twenty-eight (28) days, the com- 
pensation shall be allowed from the date of the disability. (1929, c. 120, s. 28.) 

Cited in Branham v. Denny Roll, etc., (1943); Tucker v. Lowdermilk, 233 N. C. 
Cont 228 “Ne C7 233,725) Sr Bs (2d) 865 91855 63S: HS +(9d)..109'(1951), 


§ 97-29. Compensation rates for total incapacity.—Except as herein- 
after otherwise provided, where the incapacity for work resulting from the in- 
jury is total, the employer shall pay or cause to be paid, as hereinafter provided, 
to the injured employee during such total disability a weekly compensation equal 
to sixty per cent of his average weekly wages, but not more than thirty-seven 
dollars and fifty cents ($37.50), nor less than ten dollars per week during not 
more than four hundred weeks from the date of the injury, provided that the total 
amount of compensation paid shall not exceed twelve thousand dollars. 

In cases in which total and permanent disability results from paralysis result- 
ing from an injury to the brain or spinal cord or from loss of mental capacity re- 
sulting from an injury to the brain, compensation, including reasonable and neces- 
sary nursing services, medicines, sick travel, medical, hospital, and other treatment 
or care shall be paid during the life of the injured employee, without regard to 
the four hundred weeks limited herein or to the twelve thousand dollars maximum 
compensation under this article. In all such cases, however, if death results from 
the injury and within three hundred and fifty weeks from the date of accident 
and before the compensation paid totals twelve thousand dollars, then compensation 
shall be paid for the remainder of the three hundred and fifty week period or 
until the full twelve thousand dollars, including the four hundred dollar funeral 
benefit, shall have been paid, whichever is sooner, as in any other death case. 

The weekly compensation payment for members of the North Carolina National 
Guard and the North Carolina State Guard shall be the maximum amount of 
thirty-seven dollars and fifty cents ($37.50) per week as fixed herein. The weekly 
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compensation payment for deputy sheriffs, or those acting in the capacity of deputy 
sheriffs, who serve upon a fee basis, shall be ten dollars a week as fixed herein, 
provided that the last sentence herein shall not apply to Ashe, Avery, Bladen,. 
Carteret, Caswell, Cherokee, Gates, Hyde, Macon, Pender, Perquimans, Union, 


Watauga, and Wilkes counties. 


An officer or member of the State Highway Patrol shall not be awarded any 
weekly compensation under the provisions of this section for the first two years 
of any incapacity resulting from an injury by accident arising out of and in the 
course of the performance by him of his official duties if, during such incapacity, 
he continues to be an officer or member of the State Highway Patrol, but he 


shall be awarded any other benefits to which he may be entitled under the 


pro- 


visions of this articles) 1929, ci 120. $2720 31939 1G. (27/25. ol aloo NCUA mS ao. 
0125435. ¢. 672, seroeel 45; c. 7605919472 CROZ3 1 O49 -ca 10171951 ce/O sale 
1953 co 1155p sipmeer 195, s. 275195580. 10267. 6 Borel 95/ a. cul2l/ ios ecaCods 


s. 1.) 


Editor’s Note.—The 1947 amendment 
made changes in the first paragraph and 
inserted the second paragraph, which was 
rewritten by the 1949 amendment. 

The 1951 amendment increased the 
amounts in the first and third paragraphs. 

The first 1953 amendment rewrote the 
first three paragraphs and made this sec- 
tion applicable to brain injury cases. The 
second 1953 amendment added the last 
paragraph. 

The 1955 amendment increased the 
compensation rates in the first three para- 
graphs and inserted in the second para- 


graph “nursing services, medicines, sick 
travel.” 
The 1957 amendment substituted 


“thirty-five dollars ($35.00)” for “thirty- 
two dollars and fifty cents” in the first 
and third paragraphs. 

The 1963 amendment, effective July 1, 
1963, substituted “thirty-seven dollars and 
fifty cents ($37.50)” for “thirty-five dol- 
lars ($35.00)” in the first and third para- 
graphs. It also substituted “twelve thou- 
sand dollars” for “ten thousand dollars” 
in the first and second paragraphs. 

For a discussion of this section, see 8 N. 
C. Law Rev. 427. For comment on the 
1943 amendments, see 21 N. C. Law Rev. 
384. As to the 1949 amendment, see 27 N. 
C. Law Rev. 495. For a discussion of the 
increase in allowable recovery by the 1951 
amendment, see 29 N. C. Law Rev. 428. 

Construction of Section Prior to First 
Amendment. See Smith v. Carolina 
Power & Light Co., 198 N. C. 614, 152 S. 
E. 805 (1930). 

This section should be construed in pari 
materia with § 97-31 allowing compensa- 
tion for the loss of meinbers, and so con- 
strued it is held that where an employee 
has suffered an injury to his hand arising 
out of and in the course of his employ- 
ment, and the injury causes him total tem- 
porary disability in the course of its heal- 
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ing, and renders it necessary to amputate 
certain parts of certain fingers of the hand, 
he is entitled to receive compensation un- 
der this section for total temporary dis- 
ability, and in addition thereto compen- 
sation for the loss of the parts of his 
fingers under § 97-31, there being no pro- 
vision in the act that the latter should 
preclude the former, compensation for the 
latter to begin upon expiration of the 
compensation for the former. Rice v. 
Denny Roll, etc., Co., 199 N. C. 154, 154 
S. E. 69 (1930). 


This section is not subject to the limita- 
tion imposed by the proviso of § %/-37. 
Inman v. Meares, 247 N. C. 661, 101 S. E. 
(2d) 692 (1958). 

Where an employee filed claim for total 
temporary disability under this section 
and thereafter recovered from his dis- 
abling injury and returned to his employ- 
ment and was fatally injured in a compen- 
sable accident unconnected with the prior 
claim, the claim for disability did not come 
within the proviso of § 97-37 and the 
right to payments accrued at the time of 
the employee’s death had vested and sur- 
vived to his personal representative. In- 
man v. Meares, 247 N. C. 661, 101 S. E. 
(2d) 692 (1958). 

Limitation on Total Compensation Ap- 
plies to Compensation for Disfigure- 
ment.—Compensation which was awarded 
claimant for temporary total disability, 
loss of one eye and partial loss of an- 
other, and for serious facial disfigure- 
ment amounted to $5,441.71. He was also 
entitled to compensation for injury to his 
hand, but the Commis:ion limited this to 
ar amount small enough not to make the 
total amount payable exceed $6,000. Plain- 
tiff appealed on the grounds that § 97-31 
excluded compensation for facial disfig- 
urement from the limitation referred to in 
this section. It was held that § 97-31 ex- 
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cluded the compensation for disfigurement ability lasts until the employee returns to 
from the weekly compensation payments work, there is likewis. a presumption 
but is subject to the limitation upon the that disability ended when the employee 
total amount of compensation payable un- returned to work.’ Tucker y. Lowder- 
der the act. Arp. v. Wood & Co., 207 N. milk, 233 N. C. 185, 63 S. E. (2d) 109 
C. 41, 175 S. E. 719 (1934), decided before (1950). 


the passage of the amendments to this Quoted in Murray v. Nebel Knitting 
section which increased the maximum  Co., 214 N. C. 437, 199 S. E. 609 (1938). 
total compensation from $6,000 to $12,000 Cited in Stanley v. Hyman-Michaels 
and the 1943 amendment to § 97-31, which Co., 222 N. C. 257, 22 S. E. (2d) 570 
rewrote that section. (1942); Brenham v. Denny Roll, etc., Co., 


There is no maximum award where there 223 N. C. 233, 25 S. E. (2d) 865 (1943); 
is permanent disability due to injury to Duncan y. Carpenter, 233 N. C. 422, 64 S. 
spinal cord. Baldwin v. Amazon Cotton E, (2d) 410 (1951); Brinkley v. United 
Mills, 253 N. C. 740, 117 S. E. (2d) 718 Feldspar & Minerals Corp., 246 N. C. 17, 


(1961). 97 S. E. (2d) 419 (1957); McDowell v. 
Presumption of Duration of Disability. Kure Beach, 251 N. C. 818, 112 S. E. 


—The Supreme Court has held that “if (2d) 390 (1960); Brewer v. Powers Truck- 
an award is made, payable during disabil- ing Co., 256 N. C. 175, 123 S. E. (2d) 608 
ity, and there is a presumption that dis- (1962). 


§ 97-30. Partial incapacity. — Except as otherwise provided in § 97-31, 
where the incapacity for work resulting from the injury is partial, the employer 
shall pay, or cause to be paid, as hereinafter provided, to the injured employee 
during such disability, a weekly compensation equal to 60 per centum of the dif- 
ference between his average weekly wages before the injury and the average 
weekly wages which he is able to earn thereafter, but not more than thirty-seven 
dollars and fifty cents ($37.50) a week, and in no case shall the period covered by 
such compensation be greater than three hundred weeks from the date of injury. In 
case the partial disability begins after a period of total disability, the latter period 
shall be deducted from the maximum period herein allowed for partial disability. 
An officer or member of the State Highway Patrol shall not be awarded any 
weekly compensation under the provisions of this section for the first two years 
of any incapacity resulting from an injury by accident arising out of and in the 
course of the performance by him of his official duties if, during such incapacity, 
he continues to be an officer or member of the State Highway Patrol, but he shall 
be awarded any other benefits to which he may be entitled under the provisions 
Or tiis article, (19Z0"c. 120, -s.S0-" 194.3) e. 502) S45 19472 eR8295°195T, ‘c: 70, 
See eoop ee tl toes. oO. 1950.0, 1020, Ss. 0; 1957 /or L2l7? 1963" or O0ees. 25) 


Cross Reference.—As to credits, see § loss of earning capacity. Without such loss 


97-42. there is no provision for compensation in 
Editor’s Note. — The 1943 amendment this section, although even permanent 
increased the maximum weekly compen-_ physical injury may have been suffered. 
sation from eighteen to twenty-one dol- Branham v. Denny Roll, etc., Co., 223 N. 
lars, the 1947 amendment increased it to C. 233, 25 S. E. (2d) 865 (1943). 
twenty-four dollars and the 1951 ataend- Test of Earning Capacity—Under the 
ment increased it to thirty dollars. act wages earned, or the capacity to earn 
The 1953 amendment added the last wages, is the test of earning capacity, or, 
sentence. to state it differently, the diminution of the 


The 1955 amendment increased the power or capacity to earn is the measure 
maximum weekly compensation to thirty- of compensability. Branham v. Denny 
two dollars and fifty cents, the 1957 Roll, etc, Co. 223 N. C. 233, 25 S. E. 
amendment increased it to thirty-five dol- (2d) 865 (1943), where claimant, who was 
lars and the 1963 amendment, effective found to have suffered one-third “general 
July 1, 1963, increased it to thirty-seven partial disability’ due to back injury, re- 


dollars and fifty cents. turned to lighter work but was paid the 
For comment on the 1943 amendment, same wage as before the injury, and the 
see 21 N. C. Law Rev. 384. Supreme Court rejected his contention 


The Workmen’s Compensation Act is that he was unable to work as he had be- 
only intended to furnish compensation for fore the injury and was thus entitled to 
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compensation although still receiving the 
same wage. (The 1955 amendment to § 
97-31 made back injuries compensable as 
specific disabilities under that section. See 
§ 97-31 (23).—Ed. note.) 

In Dail v. Kellex Corp., 233 N. C. 446, 
64 S. E. (2d) 438 (1951), the court said, 
“The disability of an employee is to 
be measured by his capacity or incapac- 
ity to earn the wages he was receiving 
at the time of the injury .... Loss of earn- 
ing capacity is the criterion.” 

And in Hill v. DuBose, 234 N. C. 446, 
67S. JK. (2d), 3717,(1951) ttemcourt said, 
“Compensation must be based upon loss 
of wage-earning power rather than the 
amount actually received.” See Evans v. 
Asheville Citizens Times Co., 246 N. C. 
669, 100-5... E.. (2d) S75gt1957). 

Where Employee Returns to Work at 
Higher Wages.—Employee was receiv- 
ing compensation under this section for 
permanent partial disability resulting from 
injury to his back. He obtained a new job 
in which he earned more than he was earn- 
ing at the time of injury. His physical 
condition remained unchanged. The Su- 
preme Court held that he had undergone 
a change of condition within the meaning 
of § 97-47 justifying a modification of the 
award and reduction o the compensation 
payable.’ Smithiv.sowsite& Co., 212,N. C. 
608, 194 S. E. 106 (1937). (The 1955 
amendment to § 97-31 made back injuries 
compensable as specific disabilities under 
that section. See § 97-31 (23).—Ed. note.) 

Rule XVI now expresses the policy of 
the Commission adopted and _ followed 
since the decision in the above case. In 
Tucker v. Lowdermilk, 233 N. C. 185, 63 
SS. BE. (2d) “f09NNG@g5t), the “Supreme 
Court said, if there is a pre- 
sumption that disability lasts until the em- 
ployee returns to work, there is likewise a 
presumption that disability ended when the 
employee returned to work.” The court 
did not deny the validity of the Commis- 
sion’s Rule XVI and the policy em- 
bodied therein, but it did not specifically 
rule upon this point. 

Injuries Also Entitling to Compensa- 
tion under § 97-31.—An employee sus- 
tained injuries resulting in disability of 
a general nature such as would entitle 
him to compensation «nder this section. 
In addition to such injuries, he had also 
sustained injuries of a specific nature 
such as to entitle him to compensation 
under § 97-31. He is ertitled to com- 
pensation for the specific injuries under 
§ 97-31, and then, if stil! disabled as a re- 
sult of the other injuries, compensation 
will be paid under this section. Morgan 
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v. Norwood, 211 N. C. 600, 191 S. E. 345 
(1937). 

Award for Partial Disability Not In- 
ceased to Compensation of Total Dis- 
ability— When an award has been entered 
for total disability for a certain length of 
time, and for partial disability thereafter 
for a total of three hundred weeks under 
this section, the Industrial Commission 
may not increase the award of compen- 
sation to that allowed for total disability, 
upon its finding that at the time of the 
review of the award claimant’s condition 
was unchanged and that he was at the 
time only 50 per cent disabled. Murray v. 
Nebel Knitting Co., 214 N. C. 437, 199 S. 
E. 609 (1938), distinguishing Smith v. 
Swift & Co., 212 N. C. 608, 194 S. E. 106 
(1937). See § 97-47 and note. 


Retention of Jurisdiction by Commis- 


sion. — Where an employee suffered a 
general partial disability, but continued 
to receive the same wages, which 


amounted to more than the assessable 
compensation for his injury, he could not 
receive additional compensation. But to 
protect the employee against the possibil- 
ity that the employer might, after the ex- 
piration of 12 months (§ 97-24), discon- 
tinue the employment and thus defeat the 
rights of the employee, the Commission, 
after finding the existence of the disabil- 
ity, directed that an award issue subject 
to specified limitations. It directed com- 
pensation at the statutory rate “at any 
time it is shown that the claimant is earn- 
ing less,” etc., during the statutory period 
of 300 weeks. By this order the Commis- 
sion, in effect, retained jurisdiction for 
future adjustments. In so doing it did not 
exceed its authority. Branham v. Denny 
Roll, etc., Co., 223 N. C. 233, 25 S. E. (2d) 
865 (1943). 


An award also containing a provision by 
which the Commission sought to retain 
jurisdiction during 300 weeks so_ that 
claimant might be paid more compensa- 
tion if he had a wage loss as a result of 
his injury within that time was held to be 
error by the Supreme Court, which said, 
“There is nothing in the statute, G. S. 
Chap. 97, that contemplates or authorizes 
an anticipatory finding by the Commission 
that a physical impairment may develop 
into a compensable disability. Neither 
does the statute vest in the Commission 
the power to retain jurisdiction of a claim, 
after compensation has been awarded, 
merely because some physical impairment 
suffered by the claimant may, at some 
time in the future, cause a loss of wages. 
The Commission is concerned with con- 
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ditions existing prior to and at the time 
of the hearing. If such conditions change 
in the future, to the detriment of the 
claimant, the statute affords the claimant 
a remedy and fixes the time within which 
he must seek it. G. S. 97-47.” Dail v. 
Kellex Corp., 233 N. C. 446, 64 S. E. (2d) 
438 (1951). 

In Harris v. Asheville Contracting Co., 
240 N. C. 715, 83 S. E. (2d) 802 (1954), 
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sion was without jurisdiction to retain 
jurisdiction for 300 weeks. Branham y. 
Denny Roll, etc., Co., 223 N. C. 233, 25 
S. E. (2d) 865 (1943), was distinguished. 

See also Hill v. DuBose, 234 N. C. 446, 
67 S. E. (2d) 371 (1951), 237 N. C. 501, 
75 S. E. (2d) 401 (1953). 

Cited in Honeycutt v. Carolina Asbes- 
tos Co., 235 N. C. 471, 70 S. E. (2d) 426 
(1952). 


the court again stated that the Commis- 


§ 97-31. Schedule of injuries; rate and period of compensation.— 
In cases included by the following schedule the compensation in each case shall be 
paid for disability during the healing period and in addition the disability shall be 
deemed to continue for the periods specified, and shall be in lieu of all other com- 
pensation, including disfigurement, to wit: 


(1) For the loss of a thumb, sixty per centum of the average weekly wages 
during sixty-five weeks. 

(2) For the loss of a first finger, commonly called the index finger, sixty 
per centum of the average weekly wages during forty weeks. 


(3) For the loss of a second finger, sixty per centum of the average weekly 
wages during thirty-five weeks. 


(4) For the loss of a third finger, sixty per centum of the average weekly 
wages during twenty-two weeks. 


(5) For the loss of a fourth finger, commonly called the little finger, sixty 
per centum of the average weekly wages during sixteen weeks. 

(6) The loss of the first phalange of the thumb or any finger shall be consid- 
ered to be equal to the loss of one half of such thumb or finger, and 
the compensation shall be for one half of the periods of time above 
specified. 

(7) The loss of more than one phalange shall be considered the loss of the 
entire finger or thumb: Provided, however, that in no case shall the 
amount received for more than one finger exceed the amount pro- 
vided in this schedule for the loss of a hand. 

(8) For the. loss of a great toe, sixty per centum of the average weekly 
wages during thirty-five weeks. 

(9) For the loss of one of the toes other than a great toe, sixty per centum 

of the average weekly wages during ten weeks. 

The loss of the first phalange of any toe shall be considered to be equal 

to the loss of one half of such toe, and the compensation shall be for 

one half of the periods of time above specificd. 

The loss of more than one phalange shall be considered as the loss of 

the entire toe. 

For the loss of a hand, sixty per centum of the average weekly wages 

during one hundred and seventy weeks. 

For the loss of an arm, sixty per centum of the average weekly wages 

during two hundred and twenty weeks. 

For the loss of a foot, sixty per centum of the average weekly wages 

during one hundred and forty-four weeks. 

For the loss of a leg, sixty per centum of the average weekly wages 

during two hundred weeks. 

For the loss of an eye, sixty per centum of the average weekly wages 

during one hundred and twenty weeks. 

The loss of both hands, or both arms, or both feet, or both legs, or 

both eyes, or any two thereof, shall constitute total and permanent 

disability, to be compensated according to the provisions of § 97-29. 


2D N. C.—6 8l 


(10) 


(11) 
(12) 
(13) 
(14) 
(15) 
(16) 
(17) 
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(18) 


(19) 


(20) 


(21) 


(22) 


(23) 


(24) 
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For the complete loss of hearing in one ear, sixty per centum of the 
average weekly wages during seventy weeks; for the complete loss 
of hearing in both ears, sixty per centum of the average weekly wages 
during one hundred and fifty weeks. 

Total loss of use of a member or loss of vision of an eye shall be con- 
sidered as equivalent to the loss of such member or eye. The com- 
pensation for partial loss of or for partial loss of use of a member 
or for partial loss of vision of an eye or for partial loss of hearing 
shall be such proportion of the periods of payment above provided for 
total loss as such partial loss bears to total loss, except that in cases 
where there is eighty-five per centum, or more, loss of vision in any 
eye, this shall be deemed “industrial blindness” and compensated as 
for total loss of vision of such eye. 

The weekly compensation payments referred to in this section shall 
all be subject to the same limitations as to maximum and minimum 
as set out in § 97-29, 

In case of serious facial or head disfigurement, the Industrial Commis- 
sion shall award proper and equitable compensation not to exceed 
three thousand five hundred dollars. In case of enucleation where an 
artificial eye cannot be fitted and used, the Industrial Commission 
may award compensation as for serious facial disfigurement. 


In case of serious bodily disfigurement for which no compensation is 
payable under any other subdivision of this section, but excluding the 
dishgurement resulting from permanent loss or permanent partial loss 
of use of any member of the body for which compensation is fixed in 
the schedule contained in this section, the Industrial Commission may 
award proper and equitable compensation not to exceed three thou- 
sand and five hundred dollars ($3,500.00). 

For the total loss of use of the back, sixty per centum (60%) of the 
average weekly wages during 300 weeks. The compensation for 
partial loss of use of the back shall be such proportion of the periods 
of payment herein provided for total loss as such partia] loss bears 
to total loss, except that in cases where there is seventy-five per 
centum (75%) or more loss of use of the back, in which event the 
injured employee shall be deemed to have suffered “total industrial 
disability” and compensated as for total loss of use of the back. 


In case of the loss of or permanent injury to any important external 
or internal organ or part of the body for which no compensation is 
payable under any other subdivision of this section, the Industrial 
Commission may award proper and equitable compensation not to 
exceed three thousand five hundred dollars ($3,500.00). (1929, c. 120, 
8a olihlealeec: 16431943. 40.1502 Gis: a2 al 95 Scie 026. Sern7 = ores 
1221 crlageess. 2,3 1903.0) 424, ssi za) 


cross Reference.—As to necessity of 
showing disability when injury is not 
within schedule of this section, see note to 
§ 97-2. 

Editor’s Note. — The 1931 amendment 
added a proviso making the loss or serious 
or permaneat injury to any member or or- 
gan of the body, not provided for, disfig- 
urement, in an apparent effort to meet 
the decisions in the cases of Henninger v. 
Industrial Commission, 1 N. C. I. C. 3; 
Porter v. Jennings Cotton Mills, 1 N. C. 
I. C. 218. See 8 N. C. Law Rev. 423; 9 N. 
C. Law Rev. 405. 
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The 1943 amendment rewrote the sec- 
tion. For comment on the amendment, see 
21 N. C. Law Rev. 384. 

The 1955 amendment inserted in sub- 
division (19) “or for partial loss of hear- 
ing”, and added subdivision (23). 

The first 1957 amendment increased the 
amount mentioned in subdivision (21) 
from two thousand five hundred dollars to 
three thousand five hundred dollars. It 
also rewrote subdivision (22). The amend- 
atory act provides that it shall apply 
only to injuries sustained on or after 
June 10, 1957. 
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The second 1957 amendment substituted 
in subdivisions (19) and (23) “periods of 
payment” for “payments.” 

The 1963 amendment, effective July 1, 
1963, made changes in subdivision (22) 
and added subdivision (24). 

Many of the cases in this note construe 
the section as it read prior to the 1943 
amendment. 

Former Enumeration of Total Perma- 
nent Disabilities Was Not Exclusive.— 
The fact that subdivision (19) of this sec- 
tion formerly stated that certain injuries 
should be deemed permanent and_ total 
disabilities did not mean that permanent 
and total disabilities could be found only 
in those cases enumerated, but that such 
injuries were conclusively presumed to be 
permanent total disabilities, and the Com- 
mission should so find. Stanley v. Hyman- 
Michaels Co., 222 N.C. 257, 22 S.E,. (2d) 
570 (1942). 

Provisions Are Mandatory. — The lan- 
guage of this section is clear, and its pro- 
visions are mandatory, and the Commis- 
sion is without authority to deny the com- 
pensation for which it provides on the 
ground the employee is earning as much 
as he was earning before the injury. Watts 
vy. Brewer, 243 N. C. 422, 90 S. E. (2d) 
764 (1956). 

Meaning of “Shall Be Deemed.”—The 
words “shall be deemed,’ as used in the 
Opening paragraph of this section, mean 
“shall be held,” “shall be adjudged,” “shall 
be determined,” ‘shall be treated as if,” 
“shall be construed.” Watts v. Brewer, 
243 N. C. 422, 90 S. E. (2d) 764 (1956). 

Specific Disability Following Tempo- 
rary Total Disability. — Where claimant 
suffers an injury that results in temporary 
total disability followed by a specific dis- 
ability compensable under this section, 
compensation for specific disab‘lity is pay- 
able in addition to that awarded for tem- 
porary total disability. Rice v. Denny Roll 
& Panel Co., 199 N. C. 154, 154 S, E. 69 
(1930). 

Amount Awarded for Loss of Vision.— 
Under this section a werkman who suffers 
a total loss of an eye is entitled to 60% of 
his average weekly wages during 120 
weeks in addition to the compensation 
paid during the healing period. If, how- 
ever, the injury produces only a partial 
loss of vision, he is entitled to receive that 
portion of the compensation provided in 
subdivision (16) that the percentage of 
loss of vision bears to a total loss. Watts 
v. Brewer, 243 N. C. 422, 90 S. E. (2d) 
764 (1956). 

In case of the loss of an eye the Com- 
mission must conclusively presume and 
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acjudge that the disability resulting 
therefrom continued or will continue for 
120 weeks beyond the healing period. 
Watts v. Brewer, 243 N. C. 422, 90 S. E. 
(2d) 764 (1956). 

For note as to eye injuries and loss of 
vision, see 35 N. C. Law Rev. 443. 

“Total Loss” of Vision.—Prior to 1943, 
“total loss” of vision was taken in its 
ordinary meaning, that being “total de- 
struction” of vision. Logan v. Johnson, 
21¢ N. C. 200, 10 S. E. (2d) 653 (1940). 
By the 19438 amendment to this section 
“total loss” was enlarged to include “in- 
dustrial blindness”, which is 85% or more 
loss of vision in one eye. See Withers v. 
Black, 230 N. C. 428, 53 S. E. (2d) 668 
(1949). 

Loss of 95% of Vision of Each Eye.— 
Upon evidence showing that claimant had 
suffered permanent loss of 95% of the 
vision of each eye, it was held that, under 
the 1943 amendment to this section, an 
award for permanent and total loss of vi- 
sion of each eye was proper. Withers v. 
Black, 230 N. C. 428, 538 S. E. (2d) 668 
(1949). 

Prior to the 1943 amendment it was held 
that the phrase “total ... loss of vision of 
an eye” in prescribing the amount of com- 
pensation to be allowed therefor, meant 
the total destruction of the vision of the 
eye as distinguished from the partial loss 
of such vision. Logan y. Johnson, 218 N. 
C. 200, 10 S. E. (2d) 653 (1940). 

Prior Astigmatism Not Barring Re- 
covery.—In Schrum y Catawba Uphol- 
stering Co., 214 N. C. 353, 199 S. E. 385 
(1938), claimant was held entitled to full 
compensation for total loss of vision of an 
eye by this section. It was held error to 
first deduct forty per cent loss due to 
astigmatism and award claimant only 
sixty per cent of the amount recoverable 
for total loss of vision, and this result was 
not altered by § 97-33. 


Effect of 1957 Amendment to Subsec- 
tion (19).—Before the i957 amendment to 
subsection (19) of this section an award 
for partial disability was to be based on a 
percentage of the weekly wage for the 
entire period rather than a percentage of 
the number of weekly payments. Kellams 
v. Carolina Metal }roducts, Inc., 248 N. 
C. 199, 102 S. E. (2d) 841 (1958). 

Award for Partial Disability under Sub- 
section (19) Is Subject to Minimum Pro- 
vided in § 97-29. — Under the provisions 
of subsection (20) of this section, awards 
for partial loss or partis] loss of use of a 
member under subsection (19) were sub- 
ject to the minimum fixed in § 97-29 in 
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like manner as awards for total disability, 
and therefore the weekly payments of an 
award for partial disability should not 
have been less than the minimum fixed by 
§ 97-29. Kellams vy. Carolina Metal Prod- 
ucts, Inc., 248 N. C. 199, 102 8S. E: (2d) 
841 (1958). 

Award for 75% Impairment of Use of 
Left Hand Upheld.—See Pridmore v. Mc- 
Crary, 245 N. C. 544, 96 S. E. (2d) 843 
(1957). 

Provision as to Bodily Disfigurement Is 
Constitutional—This section, authorizing 
the Industrial Commission to award com- 
pensation for bodily disfigurement, is suff- 
ciently certain and prescribes the standard 
for the computation of an award there- 
under with sufficient definiteness, and the 
provision is valid and constitutional and 
not void as a delegation of legislative 
power in contravention of Art. I, § 8 of 
the State Constitution. Baxter v. Arthur 
Co., 216 N. C. 276, 4 S. E. (2d) 621 (1939). 

Discretion of Commission in Awarding 
Compensation for Disfigurement.—Com- 
pensation for “serious bodily disfigure- 
ment” is not required by the act. Its al- 
lowance or disallowance is within the 
legal discretion of the Industrial Commis- 
sion. Branham yv. Denny Roll, etc., Co., 
223 N. C. 233, 25 S. E. (2d) 865 (1943); 
Davis v. Sanford Constr. Co., 247 N. C. 
332, 101_S. Hye(2d)5408(1057). 

The statute makes it mandatory on the 
Commission to award proper and equita- 
ble compensation in case of serious facial 
or head disfigurement. This is not the case 
in regard to disfigurement of other parts 
of the body. Stanley v. Hyman-Michaels 
Co, 222 °N? Ceehamcoms. LH (2d) 570 
(1942); Davis v. Sanford Constr. Co., 247 
N. C. 332, 101 S. E. (2d) 40 (1957). 

Provisions as to Disfigurement Are Not 
Invalid for Failure to Provide Guide or 
Standard.—The fact that there exists a 
board area in which the judgment of the 
Commission with reference to the particu- 
lar factual situation is determinative does 
not invalidate the statutory provision on 
the ground of failure to provide an intelli- 
gible guide or standard for the award of 
compensation for serious disfigurement 
causing impairment of future earning 
power. Davis v. Sanford Constr. Co., 247 
Ne) Cy's39, 1101°S8 Ra tedy sto: (19577). 

There is a serious disfigurement in law 
only when there is a serious disfigurement 
in fact. A serious disfigurement in fact is 
a disfigurement that mars and hence ad- 
versely affects the appearance of the in- 
jured employee to such extent that it may 
be reasonably presumed to lessen his 
opportunities for remunerative employ- 
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ment and so reduces his future earning 
power. True, no present loss of wages 
need be established; but to be serious, the 
disfigurement must be of such nature that 
it may be fairly presumed that the injured 
employee has suffered a diminution of his 
future earning power. Davis v. Sanford 
Constr. Co, 247 N. C5332, 1101'S. EB. (2d) 
40 (1957). 

Disfigurement must be evidenced by an 
outward observable blemish, scar or muti- 
lation, under the Workmen’s Compensa- 
tion Act, and it must be so permanent and 
serious as to hamper or handicap the per- 
son in his earnings or in securing employ- 
ment. Branham v. Denny Roll, etc., Co., 
223 N. C. 243, 25 S. E. (2d) 865 (1943). 

Determining Award for Serious Dis- 
figurement. — In awarding compensation 
for serious disfigurement the Commission, 
in arriving at the consequent diminution 
of earning power, should consider the 
natural physical handicap resulting, the 
age, training, experience, education, occu- 
pation and adaptability of the employee to 
obtain and retain employment. Stanley v. 
Hyman-Michaels Co., 222 N. C. 257, 22 
S. E. (2d) 570 (1942); Davis v. Sanford 
Constr. Co., 247 N. C. 332, 101 S. E. (2d) 
40 (1957). 

Same — Limitation on Amount.—The 
provision of this section relating to serious 
disfigurement, as it stood before the 1943 
amendment, excluded the compensation 
for facial and head disfigurement from the 
“weekly compensation payments” con- 
tained in the “foregoing schedule of com- 
pensation,” but not from the limitation up- 
on total compensation under the act. Arp 
Vv. Wood '& 'Co, 207 °N. Co 41,7175" Sk. 
719 (1934). 

Such Award Is Separate.—Weekly com- 
pensation under the schedules cannot be 
increased by the inclusion of compensa- 
tion for disfigurement. Compensation for 
disfigurement, if allowed, must be a sepa- 
rate award and the aggregate awards in 
no case may exceed the total compensa- 
tion fixed in the act. Stanley v. Hyman- 
Michaels Co., 222 N. C. 257, 22 S. E. (2d) 
570 (1942). 

No Award for Disfigurement if One 
Made for Total Permanent Disability.— 
No award can be made for disfigurement 
where an award has beer made for total 
permanent disability. Likewise, disfigure- 
ment must be serious in order that com- 
pensation may be allowed therefor. Stan- 
ley v. Hyman-Michaels Co., 222 N. C. 257, 
22 S. E. (2d) 570 (1942). 

Disfigurement and Partial Loss of Arm. 
—Under this section the Industrial Com- 
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mission had authority to award compensa- 
tion for facial and bodily disfigurement, in 
this ease resulting ‘rom scar tissue from 
burns, and to award compensation for par- 
tial loss of the use of the arm resulting 
from such scar tissue, when such awards 
were supported by competent evidence, 
provided the award for the disfigurement 
did not exceed the $2,500 maximum pro- 
vided by the act, and provided that the 
aggregate of all awards did not exceed the 
maximum total compensation prescribed 
by § 97-29. Baxter v. Arthur Co., 216 N. 
C. 276, 4 S. E. (2d) 621 (1939). See Stan- 
ley v. Hyman-Michaels Co., 222 N. C. 257, 
22 S. E. (2d) 570 (1942), and note the 
effect of the 1943 amendment. 

Loss of or Permanent Injury to Im- 
portant Organ of Body. — Under subdivi- 
sion (22) of this section as it stood before 
the 1957 amendment, “the loss or perma- 
nent injury to any important organ of the 
body for which no compensation is pay- 
able under the preceding subsections” 
would be the basis for a separate award 
only if it resulted in “serious bodily dis- 
figurement.” Such loss or permanent in- 
jury to an important organ of the body 
was not something different from or in 
addition to “serious bodily disfigurement” 
but rather, as indicated by the word “in- 
cluding,” an instance of what might con- 
stitute “serious bodily disfigurement.” 
Davis v. Sanford Constr. Co., 247 N. C. 
332, 101 S. E. (2d) 40 (1957). 

Loss of or Permanent Injury to Im- 
portant Organ of Face or Head.—While 
subdivision (21) does not refer in express 
terms to the loss of or permanent injury 
to any important organ of the face or 
head, such loss, if in fact a “serious facial 
or head disfigurement,” is compensable 
thereunder. Davis v. Sanford Constr. Co., 
947-N. C. 332,°101 S. Es (2d) 40) (1957). 

Loss of Front Teeth—lIf the loss of 
two upper front teeth constitutes serious 
disfigurement within the meaning of this 
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section, it would be a “serious facial or 
head disfigurement” compensable under 
subdivision (21) rather than a “serious 
bodily disfigurement” compensable under 
subdivision (22). In such case, plaintiff 
would be entitled under (21) to an award 
as a matter of right. Davis v. Sanford 
Constr. Co., 247 N. C. 332, 101 S. E. (2d) 
40 (1957), construing the former statute. 

Whether an injured employee has suf- 
fered a “serious facial or head disfigure- 
ment” in the loss of two upper front teeth 
is a questior of fact to be determined by 
the Commission, after taking into con- 
sideration the factors involved, in relation 
to whether it may be fairly presumed to 
cause a diminution of his future earning 
power. Davis v. Sanford Constr. Co., 247 
N. C. 332, 101 S. E. (2d) 40 (1957). 

Applied in Moore v. State, 1 I. C. 405 
(1930), aff'd 200 N. C. 300, 156 S. E. 806 
(1931); Williams v. Thompson, 3 I. C. 46 
(1931), aff’d 200 N. C. 463, 157 S. E. 430 
(1931) (complete loss of vision in one 
eye); Oaks v. Cone Mills Corp., 249 N. 
C. 285, 106 S. E. (2d) 202 (1958); Pratt 
v. Central Upholstery Co., 252 N. C. 716, 
tite Sem (ed)e2t «L960. 

Quoted in Maley v. Thomasville Furni- 
turea:Con 214 UN Coe 5s9N200 9S. °R. 438 
(1939). 

Cited in Smith v. Swift & Co., 212 N. 
C. 608, 194 S. E. 106 (1927); Anderson v. 
Northwestern Motor Co., 233 N. C. 372, 
64 S. E. (2d) 265 (1951); Marshburn v. 
Patterson, 241 N. C. 441, 85 S. E. (2d) 
683 (1955); Smith v. Mecklenburg County 
Chapter American Red Cross, 245 N. C. 
116, 95 S. E. (2d) 559 (1956); Evans v. 
Asheville Citizens Times Co., 246 N. C. 
669, 100 S. E. (2d) 75 (1957); Inman v. 
Meares, 247 N. C. 661, 101 S. E. (2d) 692 
(1958); McDowell v. Kure Beach, 251 N. 
C. 818, 112 S. E. (2d) 390 (1960); Brewer 
v. Powers Trucking Co., 256 N. C. 175, 123 
S. E. (2d) 608 (1962). ; 


§ 97-32. Refusal of injured employee to accept suitable employ- 
ment as suspending compensation.—If an injured employee refuses employ- 
ment procured for him suitable to his capacity he shall not be entitled to any com- 
pensation at any time during the continuance of such refusal, unless in the opinion 


of the Industrial Commission such refusal was justified. 


The purpose of this section is to guard 
against the possibility that an injured em- 
ployee may refuse to work, when, in fact, 
he is able to work and earn wages, and 
thus increase or atternpt to increase the 
amount of his compensation. Branham v. 


§ 97-33. Prorating permanent disability received in other 


(1929, c..120, s. 32.) 
Denny Roll, etc., Co., 223 N. C. 233, 25 S: 
E. (2d) 865 (1943). 

Cited in Honeycutt v. Carolina Asbestos 
Com2obRN. Ca ATL, 20m Seo Bx (2d) 426 
(1952). 


employ- 


ment.—lIf any employee has a permanent disability or has sustained a permanent 
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injury in service in the army or navy of the United States, or in another employ- 
ment other than that in which he received a subsequent permanent injury by ac- 
cident, such as specified in § 97-31, he shall be entitled to compensation only for 
the degree of disability which would have resulted from the later accident if the 
earlier disability or injury had not existed. (1929, c. 120, s. 33.) 

Loss of Eye That Was Already Dam-_ recovery should be allowed for the com- 
aged. — It has been held in Schrum v. plete loss of sight. The court stated that 
Catawba Upholstering Co., 214 N. C. 353, this section was not applicable in in- 
199 S. E. 385 (1938), that when prior dam- stances of this sort. 
age tc an eye was not due to an accident, 


§ 97-34. Employee receiving an injury when being compensated for 
former injury.—If an employee receives an injury for which compensation is 
payable, while he is still receiving or entitled to compensation for a previous in- 
jury in the same employment, he shall not at the same time be entitled to compen- 
sation for both injuries, unless the later injury be a permanent injury such as 
specified in § 97-31; but he shall be entitled to compensation for that injury and 
from the time of that injury which will cover the longest period and the largest 
amount payable under this article. (1929, c. 120, s. 34.) 


§ 97-35. How compensation paid for two injuries; employer liable 
only for subsequent injury.—lf any employee receives a permanent injury as 
specified in § 97-31 after having sustained another permanent injury in the same 
employment, he shall be entitled to compensation for both injuries, but the total 
compensation shall be paid by extending the period and not by increasing the 
amount of weekly compensation, and in no case exceeding five hundred weeks. 


If an employee has previously incurred permanent partial disability through 
the loss ot a hand, arm, foot, leg, or eye, and by subsequent accident incurs total 
permanent disability through the loss of another member, the employer’s liability 
is for the subsequent injury only. (1929, c. 120, s. 35.) 


Cross Reference.—As to additional pay- jury fund in certain hardship cases, see § 
ments to be made out of the second in- 97-40.1. 


§ 97-36. Accidents taking place outside State; employee receiving 
compensation from another state.—Where an accident happens while the 
employee is employed elsewhere than in this State which would entitle him or his 
dependents to compensation if it had happened in this State, the employee or his 
dependents shall be entitled to compensation, if the contract of employment was 
made in this State, if the employer’s place of business is in this State; provided 
his contract of employment was not expressly for service exclusively outside of 
the State; provided, however, if an employee shall receive compensation or dam- 
ages under the laws of any other state nothing herein contained shall be construed 
so as to permit a total compensation for the same injury greater than is provided 
for in this article. (1929, c. 120, s. 36; 1963, c. 450, s. 2.) 

Editor’s Note.——The 1963 amendment coverage nonresident employecs involves 
deleted the words “and if ‘he residence of | no unconstitutional discrimination, the in- 
the employee is in this State’ formerly advisability of attempting to give the act 
appearing immediately before the first extraterritorial effect being a _ sufficient 


proviso in this section. basis for the provision. Reaves v. Earle- 
For a discussion of this section, see 8 Chesterfield Mill Co., 216 N. C. 462, 5 S. 
N. C. Law Rev. 427. E. (2d) 305 (1939). 
For note on the application of full faith When the contract of employment is for 


and credit to workmen’s compensation services to be rendered exclusively outside 
statutes and awards, see 34 N. C. Law the State and such services in fact are per- 
Rev. 501. formed in their entirety elsewhere than in 
Exclusion of Nonresident Employees In- this State this chapter has no application. 
volves No Unconstitutional Discrimina- Mallard v. Bohannon, 221 N. C. 227, 19 S. 
tion.—The provision of the Werkmen’s’ E. (2d) 880 (1942). 
Compensation Act excluding from its Deceased employee, a resident of North 
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Carolina, was hired as a salesman for 
Georgia and Florida territory under an 
oral contract with defendant’s assistant 
sales manager but the latter had given the 
employee to understand that he would be 
transferred to North Carolina in accord- 
ance with his wish when a vacancy oc- 
curred there. The employee was killed in 
the scope of his employment in Georgia. 
On the first hearing the Supreme Court 
held, three justices dissenting, that the 
Commission was justified in finding that 
the contract contempl-ted service within 
the State under some circumstances, i. é., 
that the company could have transferred 
him to North Carolina under the contract 
and not in modification of it, therefore the 
North Carolina act was applicable. Mal- 
lard v. Bohannon, 220 N. C. 536, 18 S&S. 
E. (2d) 189 (1942). On rehearing after 
a change in the membership of the court, 
it was held, in accord with the pre- 
vious dissent, that the evidence showed 
employment limited to Georgia and Flor- 
ida, where and only where he could rep- 
resent his employer, and that mere ex- 
pectancy of a change in the contract by 
subsequent transfer to North Carolina did 
not bring the employment under the act. 
Mallard v. Bohannon, 221 N. C, 227, 19 S. 
E. (2d) 880 (1942). 

Concurrence of Three Factors Formerly 
Requisite for Jurisdiction—Prior to the 
1963 amendment, in order to give the In- 
dustrial Commission jurisdiction of the 
rights of the parties arising out of an in- 
jury received by the employee while out 
of the State, it must appear that the con- 
tract of employment was made in_ this 
State, that the employee’s place of busi- 
ness was in this State, and that the resi- 
dence of the employee was in this State, 
and the concurrence of all three facts was 
prerequisite to its jurisdiction of such in- 
jury. Reaves v. Earle-Chesterfield Mill Co., 
216 N. C. 462, 5 S. E. (2d) 305 (1939); 
Mallard v. Bohannon, 220 N. C. 536, 18 
S. E. (2d) 189 (1942), 221 N. C..227, 19 
S. E. (2d) 880 (1942); Aylor v. Barnes, 
242 N. C. 223, 87 S. E. (2d) 269 (1955); 
Suggs v. Williamson Truck Lines, 253 N. 
C, 148, 116 S. E. (2d) 359 (1960). 

Where the accident, resulting in an em- 
ployee’s death, occurs in another state, 
but the contract of employment was :nade 
in this State between the resident em- 
ployee and the resident employer, and the 
contract of employment is not expressly 
for services exclusively outside of the 
State, the North Carolina Industrial Com- 
mission has jurisdiction. McGill v. Bison 
Fast Freight, Inc., 245 N. C. 469, 96 S. E. 
(2d) 438 (1957). 
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Jurisdiction Cannot Be Conferred by 
Consent or Waiver.—In view of the turee 
concurrent requirements of this section 
prior to the 1963 amendment, an injury 
outside the State to an employee resident 
without the State was not then compen- 
sable under the act and the North Caro- 
lina Industrial Commission had no juris- 
diction to make an award or approve or 
enforce a settlement in such case. Juris- 
diction cannot be conferred by consent or 
waiver, as by making payments under the 
supposed award. (It is intimated that the 
terms of the award pursuant to agreement 
might be the basis of a suit in contract, 
and one judge thought the rights thus 
created should be enforceable in this ac- 
tion.) Reaves v. Earle-Chesterfield Mill 
Co., 216 N. C. 462, 5 S. E. (2d) 305 (1939). 


Whether a contract is expressly for serv- 
ice exclusively outside the State is a ques- 
tion of fact for the determination of the 
Industrial Commission. Mallard vy. Bohan- 
Ol siecORINenC. bao, toes, Be ted) 189 
(1942), °221 NoC; 227,719 °S) BE." (2d) 880 
(1942). 


Burden of Proof. — Where claimant es- 
tablishes the jurisdictional facts, the bur- 
den is upon the employer and the in- 
surance carrier to show that the contract 
of employment was expressly for service 
exclusively outside the State and thus 
bring themselves within the first proviso 
of this section. Mallard v. Bohannon, 220 
N. C. 536, 18 S. E. (2d) 189 (1942), 221 N. 
Cr 227, 19 S..E. (2d). 880» (1942). 


Compensation Award as Barring Re- 
covery in Another State-——Where a’ Loui- 
siana employee was injured in the course 
of his employment in Texas, he was free 
to pursue his remedy in either state, but, 
having chosen to seek it in Texas, where 
compensation award was res judicata, the 
“full faith and credit” clause precluded ° 
him from again seeking a remedy in 
Louisiana upon the same grounds. The 
fact that a suitor has been denied a rem- 
edy by one state because it does not afford 
a remedy for the particular wrong alleged 
may not bar recovery in another state 
which does provide a remedy, but a re- 
covery cannot be had in every state which 
affords a remedy. Magnolia Petroleum Co. 
v. Hunt, 320 U. S. 430, 64 S. Ct. 208, 88 
Jouede 1495, 150n Ale eas (1943). In 28 
N. C. Law Rev. 68, it is suggested that 
Williams v. North Carolina, 325 U. S. 226, 
abr S. ©G. 1092. 80 “Ler Ed 1577. (1945), 
might have the effect of modifying this 
decision. 


Cited in Pearson v. Peerless Flooring 
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Co.,' 247" N.) Cr43aed01>S. 2s (2d)" 301 
(1958); Warren v. Dixon & Christopher 
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Co., 252 N, C) 634,114 S. K. “(2d) 250 
(1960). 


§ 97-37. Where injured employee dies before total compensation is 
paid.—When an employee receives or is entitled to compensation under this 
article for an injury covered by § 97-31 and dies from any other cause than the 
injury for which he was entitled to compensation, payment of the unpaid balance 
of compensation shall be made: First, to the surviving whole dependents; second, 
to partial dependents, and, if no dependents, to the next of kin as defined in the 
article; 1f there are no whole or partial dependents or next of kin as defined in 
the article, then to the personal representative and Second Injury Fund as pro- 
vided in the article, in lieu of the compensation the employee would have been en- 
titled to had he lived. 

Provided, however, that if the death is due to a cause that is compensable un- 
der this article, and the dependents of such employee are awarded compensation 
therefor, all right to unpaid compensation provided by this section shall cease 


and determine. 


Cross Reference.—See note to § 97-29. 

Editor’s Note. — Prior to the 1947 
amendment the unpaid balance was paid 
to the employee’s next of kin dependent 
upon him for support. 

An award inadvertently entered by the 
Industrial Commission after the death of 


(EOI ec. 120/75) 3719470 ce G25.) 


the claimant on appeal from the award is 
irregular, but not void, and the proceed- 
ings do not abate. Butts v. Montague, 204 
N. C. 389, 168 S. E. 215 (1933). 

Cited in Davis v. N. C. Granite Corp., 
259 N. C. 672, 131 S. E. (2d) 335 (1963). 


§ 97-38. Where death results proximately from the accident; de- 
pendents; burial expenses; compensation to aliens; election by partial 
dependents.—lIf death results approximately from the accident and within two 
years thereafter, or while total disability still continues and within six years after 
the accident, the employer shall pay or cause to be paid, subject to the provisions 
of the other sections of this article, weekly payments of compensation equal to 
sixty per cent (60%) of the average weekly wages of the deceased employee at 
the time of the accident, but not more than thirty-seven dollars and fifty cents 
($37.50), nor less than ten dollars, per week for a period of three hundred and 
fifty weeks from the date of the accident, and burial expenses not exceeding four 
hundred dollars, to the person or persons entitled thereto as follows: 

(1) Persons wholly dependent for support upon the earnings of the de- 
ceased employee at the time of the accident shall be entitled to receive 
the entire compensation payable share and share alike to the exclu- 
sion of all other persons. If there be only one person wholly de- 
pendent, then that person shall receive the entire compensation pay- 
able. 

(2) If there is no person wholly dependent, then any person partially de- 
pendent for support upon the earnings of the deceased employee at 
the time of the accident shall be entitled to receive a weekly payment 
of compensation computed as hereinabove provided, but such weekly 
payment shall be the same proportion of the weekly compensation 
provided for a whole dependent as the amount annually contributed 
by the deceased employee to the support of such partial dependent 
bears to the annual earnings of the deceased at the time of the acct- 
dent. 

(3) If there is no person wholly dependent, and the person or all persons 
partially dependent is or are within the classes of persons defined as 
“next of kin” in G. S. 97-40, whether or not such persons or such 
classes of persons are of kin to the deceased employee in equal degree, 
and all so elect, he or they may take, share and share alike, the com- 
muted value of the amount provided for whole dependents in (1) 
above instead of the proportional payment provided for partial de- 
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pendents in (2) above; provided, that the election herein provided 
may be exercised on behalf of any infant partial dependent by a duly 
qualified guardian; provided, further, that the Industrial Commis- 
sion may, in its discretion, permit a parent or person standing in 
loco parentis to such infant to exercise such option in its behalf, the 
award to be payable only to a duly qualified guardian except as in 
this article otherwise provided; and provided, further, that if such 
election is exercised by or on behalf of more than one person, then 
they shall take the commuted amount in equal shares. 


When weekly payments have been made to an injured employee before his 
death, the compensation to dependents shall begin from the date of the last of 
such payments, but shall not continue more than 350 weeks from the date of the 
injury. 

Compensation payable under this article to aliens not residents (or about to 
become nonresidents) of the United States or Canada, shall be the same in amount 
as provided for residents, except that dependents in any foreign country except 
Canada shall be limited to surviving wife and child or children, or if there be no 
surviving wife or child or children, to the surviving father or mother whom the 
employee has supported, either in whole or in part for a period of one year prior 
to the date of the injury; provided, that the Commission may, in its discretion, 
or, upon application of the employer or insurance carrier shall commute all future 
installments of compensation to be paid to such aliens to their present value and 
payment of one half (%4) of such commuted amount to such aliens shall fully ac- 
quit the employer and the insurance carrier. (1929, c. 120, s. 38; 1943, c. 163; 
enede. S00 1947 CHS23 al olen Uns, 3. 1953) cr 53) "Ss. 1'-7 1955. "Cc: 1026, Ss: 8; 
$95/,0601217 +1963, €26042su3-) 

Cross References. — For definitions of point, however, because it was not pre- 


terms, see § 97-2. For furtlLer cases on sented at the hearing before the full Com- 
dependency, see note to § 97-39. As to mission. 


effect of payment of lump sum to mother Proximate Cause.—The employer is re- 
where there was surviving wife, see note quired to pay compensation for death of 
to § 97-40. employee only when the death results 


Editor’s Note.—The 1953 amendment proximately from injury by accident aris- 
rewrote the section as changed by the ing out of and in the course of employ- 
1943, 1947 and 1951 amendments. ment. Gilmore v. Hoke County Board of 

The 1955 amendment increased the max- Education, 222 N. C. 358, 23 S. E. (2d) 292 
imum and minimum weekly payments and (1942). 


changed the amount allowed for burial ex- Death from Pre-existing Heart _Condi- 
penses from two hundred to four hundred tion Aggravated by Injury.—Findings to 
dollars. the effect that the employee suffered an 


The 1957 amendment substituted “thirty- injury arising out of and in the course of 
five dollars ($35.00)” for “thirty-two dol- the employment, which injury aggravated 
lars and fifty cents” in the introductory a pre-existing heart condition and caused 
paragraph. death, will support an award for compen- 

The 1963 amendment, effective July 1, sation and burial expenses. Wyatt v. 
1963, substituted in the introductory para- Sharp, 239 N. C. 655, 80 S. E. (2d) 762 
graph “thirty-seven dollars and fifty cents (1954). 

($37.50)” for “thirty-five dollars ($35.00).” Instance of Total Dependency.—W here 

For discussion of section, see 8 N. C. the evidence tended to show that _the 
Law Rev. 427. And for comment on the mother of the deceased employee lived 
1943 amendment, see 21 N. C. Law Rev. with him, that he had paid the rent, bought 
384. For brief comment on the 1953 amend- groceries and supported her for a period of 
ment, see 31 N. C. Law Rev. 451. years, but that for two months prior to his 

Constitutionality. — In McPherson v. death she did washing and nominal ser- 
Henry Motor Sales Corp., 201 N. C. 303, vices for, and stayed with, an aged bedrid- 
160 S. E. 283 (1931), appeal dismissed 286 den person and earned $5.75 per week 
U. S. 527, 52 S. Ct. 499, 76 L. Ed. 1269, thereby, which she deposited in a bank or 
the constitutionality of this section was used to buy small luxuries, the fact that 
raised. The court refused to consider the the mother earned small amounts of money 
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in temporary and casual empioyment did 
not indicate any dependable source of in- 
come other than that she received from 
her son and the conclusion of the Indus- 
trial Commission that she was totally de- 
pendent upon her son within the meaning 
of the Workmen’s Compensation Act was 
sustained. Thomas v. Raleigh Gas Co., 218 
N, (C429, sligsommbemced) 297 (1940): 

Finding as to Dependency Binding on 
Appeal.—While it may be admitted that in 
some instances the question of depen- 
dency may be a mixed question of fact and 
law, where the facts admitted or found by 
the Commission upon competent evidence 
support the conclusion of the Commission 
in regard thereto, its award is binding on 
the court. Thomas v. Raleigh Gas Co., 
eis N; C. 429,041 S.2E.; (2d), 297. (1940). 

Election by Partial Dependents to Re- 
ceive Benefits under § 97-40 — Former 
Law. — Before the passage of the 1953 
amendments to this section and § 97-40, it 
was held that the right given to partial 
dependents who were also next of kin to 
elect to take as next of kin under § 97-40 
applied only if the partial dependents were 
of equal degree. Thus it was held that the 
partially dependent widowed mother of a 
deceased employee and his partially de- 
pendent brother could not elect to take as 
next of kin, under § 97-40, rather than as 
partial dependents under this section. Par- 
sons v. Swift & Co., 234 N. C. 580, 68 S. 
E. (2d) 296 (1951). 

Death or Remarriage of Widow Before 
All Installments Paid.—This section places 
no limitation by way of forfeiture on com- 
pensation receivable where a widow, who 
has been awarded workmen’s compensa- 
tion for her husband’s death, dies or re- 
marries before all installments have been 
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paid. Hill v. Cahoon, 252 N. C. 295, 113 S. 
E. (2d) 569 (1960). 

Where a widow properly awarded com- 
pensation as the sole dependent of her de- 
ceased husband dies before all the install- 
ments of compensation have been paid, the 
commuted value of such future install- 
ments is properly paid to her personal rep- 
resentative, and the rext of kin of the de- 
ceased employee, who are not dependents, 
are not entitled thereto. Hill v. Cahoon, 
252 N. C. 295, 113 S. E. (2d) 569 (1960). 

Where an employee jas lost his life in 
the course of his employment and there- 
after an award has been made by the In- 
dustrial Commission to his widow, as his 
sole dependent, and within a few months 
after the award is made his widow dies in- 
testate, her administrator is entitled to the 
benefits of the award as made to her. 
Queen v. Champion Fibre Co., 203 N. C. 
94,1641 5. EE. (2d).1752. (1932). 

Applied in Willingham v. Bryan Rock 
& Sand Co., 240 N. C. 281, 82 S. E. (2d) 
68 (1954); Painter v. Mead Corp., 258 N. 
C. 741, 129 S. E. (2d) 482 (1963). 

Quoted in Wilson v. Utah Constr. Co., 
243 N. C. 96, 89 S. E. (2d) 864 (1955); 
Shealy v. Associated Transport, Inc., 252 
N. C. 738, 114 S. E. (2d) 702 (1960), 

Cited in Smith v. Collins-Aikman Corp., 
198 N. C. 621, 152 S. E. 809 (1930); Early 
v. Basnight & Co., 214 N. C. 103, 198 S. 
EF. 577°(1938); Roth wv McCord, 232 Nivc. 
678, 62 S. E. (2d) 64 (1950); McGill v. 
Bison Fast Freight, Inc., 245 N. C. 469, 
96 S. E. (2d) 438 (1957); Inman v. Meares, 
247 N. C. 661, 101 S. E. (2d) 692 (1958); 
Fetner v. Rocky Mount Marble & Granite 
Works, 251 N. C. 296, 111 S. E. (2d) 324 
(1959); Davis v. N. C. Granite Corp., 259 
IN: Go 672. 3ot 5: Heed) easpe(tooa). 


97-39. Widow, widower, or child to be conclusively presumed to 


be dependent; other cases determined upon facts; division of death 
benefits among those wholly dependent; when division among partially 
dependent.—A widow, a widower and/or a child shall be conclusively presumed 
to be wholly dependent for support upon the deceased employee. In all other cases 
questions of dependency, in whole or in part shall be determined in accordance 
with the facts as the facts may be at the time of the accident, but no allowance 
shal] be made for any payment made in lieu of board and lodging or services, and 
no compensation shall be allowed unless the dependency existed for a period of 
three months or more prior to the accident If there is more than one person 
wholly dependent, the death benefit shall be divided among them, the persons partly 
dependent, if any shall receive no part thereof. If there is no one wholly depend- 
ent, and more than one person partially dependent, the death benefit shall be di- 
vided among them according to the relative extent of their. dependency. 

The widow, or widower and al] children of deceased employees shall be con- 
clusively presumed to be dependents of deceased and shall be entitled to receive 
the benefits ot this article for the full periods specified herein. (1929, c. 120, s. 
39.) 
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Cross Reference. — For definition of 
terms ‘widow,’ “widower,” and “child,” 
see § 97-2. 

Editor’s Note.—As to determination of 
the extent of the dependency of partial 
dependents, see 8 N. C. Law Rev. 426. 

Widow or Widower Conclusively Pre- 
sumed to Be Wholly Dependent.—W here 
deceased. employee left a widower who 
had been living with her but was not de- 
pendent upon her for support, he is con- 
clusively presumed to be wholly depen- 
dent. Section 97-2 (15), which provides that 
a widower is dependent only if he lived 
with his wife and was dependent upon her 
for support at her death, is void in so far 
as it conflicts with this section. Martin v. 
Glenwood Park Sanatorium, 200 N. C. 221, 
156 S. E. 849 (1930). 

The common-law wife of a deceased em- 
ployee is not entitled tc compensation un- 
der the provisions of this act. Reeves v. 
Parker-Graham-Sexton, Inc. 199 N. C. 
236, 154 S. E. 66 (1930). 

A woman who was living with an em- 
ployee as his common-law wife at the time 
of his death and who was actually wholly 
dependent upon him for support for some 
years prior to his death by accident aris- 
ing out of and in the course of his employ- 
ment is not a dependent of the deceased 
employee within the purview of this sec- 
tion, and is not entitled to any part of the 
compensation payable under the provisions 
of the Workmen’s Compensation Act. 
Fields v. Hollowell, 238 N. C. 614, 78 S. 
E. (2d) 740 (1953). 

The term “in all other cases” in the con- 
nection in which it appears in this section 
means, in all cases other than those of 
widows, widowers, and children, claiming 
to be dependents of the deceased em- 
ployee,—dependency shall be determined in 
accordance with the facts as the facts may 
be at the time of the accident. Manifestly, 
a woman living in cohabitation with a 
man, to whom she is not married, is not 
within the purview of the term “in all 
other cases.” Fields v. Hollowell, 238 N. 
C. 614, 78 S. E. (2d) 740 (1953). 

Divorce and Remarriage in Another 
State.—On the conflict of laws question 
raised where there has been a divorce and 
remarriage in another state, and a subse- 
quent controversy develops as to which is 
the “widow,” see Rice v. Rice. 336 U. S. 
674, 69 S. Ct. 751, 93 L. Ed. 957 (1949); 
28 N. C. Law Rev. 265, 286. 
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A second or subsequent marriage is pre- 
sumed legal until the contrary is proved, 
and the burden of the issue is upon a plain- 
tiff who attempts to establish a property 
right which is dependent upon the invalid- 
ity of such a marriage. The plaintiff can- 
not recover because of the failure of de- 
fendant to carry the Lurden. Kearney v. 
Thomas, 225 N. C. 156, 33 S. E. (2d) 871 
(1945). 

Illegitimate Child Acknowledged by 
Father.—An illegitimate child, born after 
the death of its father, who before his 
death had acknowledged his paternity of 
the child, is a dependent of its deceased 
father within the meaning of this section, 
and such child is entitled to share with 
children of its deceased father who were 
born of his marriage to their mother, 
from whom their father had been di- 
vorced prior to his death, in compensation 
awarded under this act to his dependents. 
Lippard v. Southeastern Exp. Co., 207 N. 
Cx 507, 177 SEs 801 (1935). 

Children of employee’s common-law wife 
who were not the children of the employee 
were not entitled to share compensation 
with employee’s legal widow and their chil- 
dren, even though supported by the em- 
ployee, since act of maintenance was vol- 
untary and was not a legal obligation. 
Wilson v. Utah Constr. Co., 243 N. C. 96, 
89 S. E. (2d) 864 (1955). 

A child born to employee’s common-law 
wife shortly after death of employee was 
not entitled to compensation where there 
was no evidence that employee had ac- 
knowledged the child. Wilson v. Utah 
Constr. Co., 243 N. C,. 96, 89 S. E. (2d) 
864 (1955). 

Father Held Not a Dependent. — De- 
ceased had lived at his father’s home, buy- 
ing food and other supplies for the house 
from time to time. When he was away 
from home, he made no contribution. The 
Commission’s finding that the father of 
deceased was not a dependent was af- 
firmed. Scott v. Auman, 209 N. C. 853, 
184 S. E. 830 (1936). 

Applied in Wyatt v. Sharp, 239 N. C. 
655, 80 S. E. (2d) 762 (1954) 

Cited in Smith v. Collins-Aikman Corp., 
198 N. C. 621, 152 S. E. 809 (1930); McGill 
v. Bison Fast Freight, Inc., 245 N. C. 
469, 96 S. E. (2d) 438 (1957). 


97-40. No compensation for death in absence of dependents; 
‘next of kin’ defined; commutation and distribution of compensation 
to partially dependent next of kin.—If the deceased employee leaves neither 
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whole nor partial dependents, no compensation shall be due or payable on ac- 
count of the death of the deceased employee. For purposes of G. S. 97-38, “next 
of kin” shall include only child, father, mother, brother or sister of the deceased 
employee. For all such next of kin who were partially dependent on the deceased 
employee but who exercised the election provided for partial dependents in G. 
S. 97-38, the general law applicable to the distribution of the personal estate 
of persons dying intestate shall not apply and such person or persons, upon the 
exercise of such election, shall be entitled, share and share alike, to the com- 
pensation provided in G. S. 97-38 for whole dependents commuted to its present 
value and paid in a lump sum. (1929, c. 120, s. 40; 1931, c. 274, s. 5; c. 319; 1945, 
676031953, .¢, Jomsmee1053,.c. L1358se2 7196376) 604 56n45) 

Editor’s Note——The 1963 amendment, 201 N. C. 768, 161 S. E. 403 (1931); Hunt 
effective July 1, 1968, rewrote this section v. State, 201 N. C. 3%, 158 S. E. 703 
and no explanation of changes made by (1931), followed in Slade v. Willis Hosiery 


previous amendments is now practical. Mills, 209 N. C. 823, 184 S. E. 844 (1936); 
For a discussion of the original section, Hamby v. Cobb, 214 N. C. 813, 1 S. E. 
see 8 N. C. Law Rev. 427. (2d) 101 (1939); Parsons v. Swift & Co., 
As to the 1931 amendments, see 9 N. C. 234 N. C. 580, 68 S. E. (2d) 296 (1951); 
Law Rev. 406. Green v. Briley, 242 N. C. 196, 87 S. E. 


For cases decided prior to 1963 amend- (2d) 213 (1955); Fields v. Hollowell, 238 
ment, see Brooks v. E. H. Clement Co, N. C. 614, 78 S. E. (2d) 740 (1953). 


§ 97-40.1. Second Injury Fund.—(a) There is hereby created a fund to 
be known as the “Second Injury Fund,” to be held and disbursed by the Indus- 
trial Commission as hereinafter provided. 

For the purpose of providing money for said fund the Industrial Commission 
may assess against the employer or its insurance carrier the payment of not to 
exceed twenty-five dollars for the loss, or loss of use, of each minor member in 
every case of a permanent partial disability where there is such loss, and shall 
assess not to exceed one hundred dollars for fifty per cent or more loss or loss of 
use of each major member, defined as back, foot, leg, hand, arm, eye, or hearing. 

In addition to the assessments hereinabove provided for, the Commission shall 
also deposit in said fund all moneys received by it for the Second Injury Fund 
under the provisions of G. S. 97-40. 

(b) The Industrial Commission shall disburse moneys from the Second Injury 
Fund in unusual cases of second injuries as follows: 


(1) To pay additional compensation in cases of second injuries referred to 
in G. S. 97-33; provided, however, that the original injury and the 
subsequent injury were each at least twenty per cent of the entire 
member; and, provided further, that such additional conipensation, 
when added to the compensation awarded under said section, shall not 
exceed the amount which would have been payable for both injuries 
had both been sustained in the subsequent accident. 

(2) To pay additional compensation to an injured employee who has sus- 
tained permanent total disability in the manner referred to in the 
second paragraph of G. S. 97-35, which shall be in addition to the 
compensation awarded under said section; provided, however, that 
such additional compensation, when added to the compensation 
awarded under said section, shall not exceed the compensation for 
permanent total disability as provided for in G. S. 97-29. 

(3) To pay compensation and medical expense in cases of permanent and 
total disability resulting from an injury to the brain or spinal cord in 
the manner and to the extent hereinafter provided. 

The additional compensation and treatment expenses herein provided for shall 
be paid out of the Second Injury Fund exclusively and only to the extent to which 
the assets of such fund shall permit. 

(c) In addition to payments for the purposes hereinabove set forth, the Indus- 
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trial Commission may, in its discretion, make payments from said fund for the 
following purposes and under the following conditions: 
(1) In any case in which total and permanent disability due to paralysis or 


loss of mental capacity has resulted from an injury to the brain or 
spinal cord, the Industrial Commission may, in its discretion enter 
an award and pay compensation and reasonable and necessary medi- 
cal, nursing, hospital, institutional, equipment, and other treatment 
expenses from the Second Injury Fund during the life of the in- 
jured employee in cases where the injury giving rise to such disability 
occurred prior to July 1, 1953, and the last payment of compensation 
has been made subsequent to January 1, 1941. Such compensation 
and medical expense shall be paid only from April 4, 1947, and after 
the employer’s liability for compensation and treatment expense has 
ended, and in every case in which the injury resulting in paralysis 
due to injury to the spinal cord occurred subsequent to April 4, 1947, 
and prior to July 1, 1953, the liability of the employer and his in- 
surance carrier to pay compensation and medical expense during the 
life of the injured employee shall not be affected by this section. 


(2) When compensation is allowed from the fund in any case under sub- 


division (1) of subsection (c), the Commission may in its discretion 
authorize payment of medical, nursing, hospital, equipment, and 
other treatment expenses incurred prior to the date compensation is 
allowed and after the employer’s liability has ended if funds are rea- 
sonably available in the Second Injury Fund for such purpose after 
paying claims in cases of second injuries as specified in G. S. 97-33 
and 97-35. Should the fund be insufficient to pay both compensation 
and treatment expenses, then the said expenses may, in the discre- 
tion of the Commission, be paid first and compensation thereafter ac- 
cording to the reasonable availability of funds in the fund. (1953, 


Clos oa en su, on4 1 065,.c..400, S4du) 


Editor’s Note.—The word “section” at 
the end of subdivision (1) of subsection (c) 
appears in the printed act as “amendment”. 

The 1957 amendment changed the sec- 
ond paragraph by substituting “may” for 
“shall” following ‘Industrial Commission” 


and by inserting “not to exceed” before 
“twenty-five” and “one hundred.” 

The 1963 amendment inserted the word 
“back” near the end of the second para- 
graph of subsection (a). 


§ 97-41. Total compensation not to exceed $12,000.—In cases where 
permanent total disability results from paralysis or loss of mental capacity caused 
by an injury to the brain or spinal cord, compensation shall be payable for the 
life of the injured employee as provided by G. S. 97-29. In all other cases, the 
total compensation paid, including the funeral benefit, shall not exceed twelve thou- 
sand dollars. (1929, c. 120, s. 41; 1947, c. 823; 1951, c. 70, s. 4; 1953, c. 1135, 
s. 3; 1955, c. 1026, s. 9; 1963, c. 604, s. 5.) 


Editor’s Note.—The 1947 amendment ex- 
cepted from the limitation on total com- 
pensation cases of permanent total disabil- 
ity due to paralysis resulting from inju- 
ries to the spinal cord. 

The 1951 amendment increased the max- 
imum compensation from $6,000 to $8,000. 

The 1953 amendment rewrote this sec- 
tion. 

The 1955 amendment increased the maxi- 
mum compensation from $8,000 to $10,000. 

The 1963 amendinent, effective July 1, 
1963, increased the maximum compensa- 
tion from $10,000 to $12,000. 
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The amount allowed for serious facial 
or head disfigurement is to be included 
with other amounts allowed an injured 
employee in determining the total com- 
pensation allowed such employee, which 
in no case may exceed the maximum 


amount stated in this section. Arp v. 
Wood & Co., 207 N. C. 41, 175 S. E. 719 
(1934). 


There is no maximum award where there 
is permanent disability due to injury to 
spinal cord. Baldwin v. Amazon Cotton 
Mills, 253 N. C. 740, 117 S. E. (2d) 718 
(1961). 
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Reading Section in Argument to Jury.— Applied in Willingham y. Byran Rock & 
See McCombs vy. McLean Trucking Co., Sand Co., 240 N. C. 281, 82 S. E. (2d) 68 
252 N. C. 699, 114 S. E. (2d) 683 (1960). (1954). 


§ 97-42. Deduction of payments.—Any payments made by the employer 
to the injured employee during the period of his disability, or to his dependents, 
which by the terms of this article were not due and payable when made, may, sub- 
ject to the approval of the Industrial Commission be deducted from the amount 
to be paid as compensation. Provided, that in the case of disability such deduc- 
tions shall be made by shortening the period during which compensation must be 
paid, and not by reducing the amount of the weekly payment. (1929, c. 120, s. 42.) 

Cross Reference.—As to effect of acci- 
dent insurance policy procured by em- 
ployer, see note to § 97-6. 


§ 97-43. Commission may prescribe monthly or quarterly payments. 
—The Industria] Commission, upon application of either party, may, in its dis- 
cretion, having regard to the welfare of the employee and the convenience of the 
employer, authorize compensation to be paid monthly or quarterly instead of 
weekly. (1929 c. 120, s. 43.) 


§ 97-44. Lump sums.—Whenever any weekly payment has been continued 
for not less than six weeks, the liability therefor may, in unusual cases, where the 
parties agree and the Industrial Commission deems it to be to the best interest of 
the employee or his dependents, or where it will prevent undue hardships on the 
employer or his insurance carrier, without prejudicing the interests of the em- 
ployee or his dependents, be redeemed, in whole or in part by the payment by the 
employer of a lump sum which shall be fixed by the Commission, but in no case 
to exceed the uncommuted value of the future installments which may be due un- 
der this article. The Commission, however, in its discretion, may at any time in 
the case of a minor who has received permanently disabling injuries either partial 
or total provide that he be compensated, in whole or in part, by the payment of 
a lump sum, the amount of which shall be fixed by the Commission, but in no 
case to exceed the uncommuted value of the future installments which may be due 
under this article. (1929, c. 120, s. 44; 1963, c. 450, s. 4.) 

Editor’s Note.—The 1963 amendment For a discussion of this section, see 8 
substituted “uncommuted” for “commut- N. C. Law Rev. 427. 
able” near the middle and near the end of 
the section. 


§ 97-45. Reducing to judgment outstanding liability of insurance 
carriers withdrawing from State. — Upon the withdrawal of any insurance 
carrier from doing business in the State that has any outstanding liability under 
the Workmen’s Compensation Act, the Insurance Commissioner shall immediately 
notify the North Carolina Industrial Commission, and thereupon the said North 
Carolina Industrial Commission shall issue an award against said insurance car- 
rier and commute the installments due the injured employee or employees, and 
immediately have said award docketed in the superior court of the county in which 
the claimant resides, and the said North Carolina Industrial Commission shall 
then cause suit to be brought on said judgment in the state of the residence of any 
such insurance carrier, and the proceeds from said judgment after deducting the 
cost, if any, of the proceeding, shall be turned over to the injured employee, or 
employees, taking from such employee, or employees, the proper receipt in satis- 
faction of his claim. (1933, c¢ 474.) 


§ 97-46. Lump sum payments to trustee; receipt to discharge em- 
ployer. — Whenever the Industrial Commission deems it expedient any lump 
sum, subject to the provisions of § 97-45, shall be paid by the employer to some 
suitable person or corporation appointed by the superior court in the county 
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wherein the accident occurred, as trustee, to administer the same for the benefit 
of the person entitled thereto, in the manner provided by the Commission. ‘The 
receipt of such trustee for the amount as paid shall discharge the employer or any- 
one else who is liable therefor. (1929, c. 120, s. 45.) 


§ 97-47. Change of condition; modification of award.—Upon its own 
motion or upon the application of any party in interest on the grounds of a change 
in condition, the Industrial Commission may review any award, and on such re- 
view may make an award ending, diminishing, or increasing the compensation 
previously awarded, subject to the maximum or minimum provided in this article, 
and shall immediately send to the parties a copy of the award. No such review 
shall affect such award as regards any moneys paid but no such review shall be 
made after twelve months from the date of the last payment of compensation pur- 
suant to an award under this article, except that in cases in which only medical 
or other treatment bills are paid, no such review shall be made after twelve months 
from the date of the last payment of bills for medical or other treatment, paid 
pursuant to this article. (1929, c. 120, s. 46; 1931, c. 274, s. 6; 1947. c. 823.) 

Editor’s Note. — The 1931 amendment and increase the compensation theretofore 
struck out “last award” formerly appear- awarded when there has been a change of 
ing in the second sentence and inserted in condition of the claimant, and when the 
lieu thereof “last payment of compensa- evidence supports a finding of change of 
tion pursuant to an award under this  claimant’s condition, the finding of the 


article.” Commission is conclusive. Baldwin  v. 

The 1947 amendment added the excep- Amazon Cotton Mills, 253 N. C. 740, 117 
tion clause at the end of the section. ©. E.1(2d) (748 (1961). 

Commission May Alter Compensation Award Retaining Jurisdiction in Com- 
Only upon a “Change in Condition.”— mission for Future Adjustments.—Claim- 
The Industrial Commission is given au- ant, following a back injury, returned to 
thority to review an award and end, di- the same employer and was paid same 
minish or increase the compensation pre- wages as before injury although doing 


viously awarded only when there has been lighter work. The award of the Commis- 
a “change in condition” of the claimant, sion found as a fact that claimant was 
as provided in this section. And when an _ being paid wages “in lieu of compensa- 
award has been entered for total disabil- tion” and retained jurisdiction for 300 
ity for a certain length of time, and for weeks from the date of injury so that fu- 
partial disability thereafter for a total of ture adjustments might be made in com- 
three hundred weeks under § 97-30, the pensation payable should employee suffer 
Industrial Commission may not, upon a any wage loss due to his injury within 
review of the award on claimant’s applica- that period. The Supreme Court affirmed 
tion prior to the payment of the last in- this action, saying that the Commission 
stallment of the award, increase the award did not exceed its authority in thus re- 
of compensation to ‘hat allowed for total taining jurisdiction to protect the em- 
disability under § 97-29, upon its finding ployee against imposition by the employer. 


that claimant was unable to earn any ap- Branhar y. Denny Roll, etc. Co., 223 
preciable sum by his labor, when the N. C, 233, 25 S. E. (2d) 865 (1943). 

Commission also finds that at the time of There is nothing in the Workmen’s 
the review of the award claimant’s con- Compensation Act that contemplates or 


dition was unchanged and that he was authorizes an anticipatory finding by the 
at that time only 50 per cent disabled. Commission that a physical impairment 
Murray v. Nebel Knitting Co., 214 N. C. may develop into a compensable disabil- 
437, 199 S. E. 609 (1938). ity. Neither does the act vest in the 

Where there is ample evidence to sup- Commission the power to retain jurisdic- 
port a finding of a change in claimant’s tion of a claim, after compensation has 
condition as contemplated by this section, been awarded, merely because some phys- 
and evidence which would support a con- ical impairment suffered by the claimant 
trary finding the finding of the Industrial may, at some time in the future, cause a 
Commission from the conflicting evidence loss of wages. The Commission is con- 
is conclusive. Knight v. Ford Body Co., cerned with conditions existing prior to 
214 N. C. 7, 197 S. E. 563 (1938). and at the time of the hearing. If such 

By this section the Industrial Commis- conditions change in the future, to the 
sion is given authority to teview an award detriment of the claimant, this section af- 
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fords the claimant a remedy and fixes the 
time within which he must seek it. Dail 
v. Kellex Corp., 233mm ©. 446, 64 S.°E. 
(2d) 438 (1951). 

Claimant suffered multiple injuries in a 
wreck. After hearing the Commission 
found as a fact that he had suffered 
twenty per cent permanent partial disabil- 
ity. However, it also found that he was 
suffering no wage loss as a result of in- 
jury at the time of hearing. It did not 
appear that he was being paid wages in 
lieu of compensation. On the further 
finding that the physical impairment 
might cause loss of wages in the future, 
the Commission attempted to retain ju- 
risdiction during 300 weeks from the date 
of injury. This was held to be error by 
the Supreme Court. Dail v. Kellex Corp., 
233 N. C. 446, 64 S. E. (2d) 438 (1951). 

As to the power of the Commission to 
retain jurisdiction during 300 weeks from 
the date of injury, see also note to § 97-30. 

Application Seeking Modification of Set- 
tlement Agreement._-See Morgan v. Nor- 
wood, 211° N. C. 600;ndie>. E. 345. (1935), 

Changes of condition occurring during 
the healing period, and prior to the time of 
maximum recovery and ‘he permanent dis- 
ability, if any, found to exist at the end of 
the period of healing, are not changes of 
condition within the meaning of this sec- 
tion. Pratt v. Central Upholstery Co., 252 
NC.°716,115°S. Bea@eaveer (1960). 

Increase in Earning Power as Change 
of Condition.—Claimant had been awarded 
compensation for general partial disabil- 
ity and thereafter had obtained a job pay- 
ing practically as much as he made at the 
time of the accident. It was held that the 
claimant had undergone a change of con- 
dition, as the basis of disability under the 
act is loss of earning power. Smith v. 
Swift & Co., 212 N. C. 608, 194 S. E. 106 
(1937). 

Where Claimant Has Same Disability 
He Had at Time of First Rating.— 
Where plaintiff had been receiving com- 
pensation for over 275 weeks for perma- 
nent partial disability and then offered, 
as a basis for claiming total disability, 
proof that he had not been able to do any 
work, it was held that there had been no 
change of condition, since the claimant had 
the same disability he had at the time of 
his first rating. Murray v. Nebel Knitting 
Co. 214 N. C. 437, 199 S. E. 609 (1938). 

Serious Bodily Disfigurement. See 
Tucker v. Lowdermilk, 233 N. C. 185, 63 
S. E. (2d) 109 (1951). 

Facts Showing Change of Condition.— 
After payments for a time under an ap- 
proved agreement, claimant applied on 
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January 6, 1936, for compensation payable 
in a lump sum. Granted, and paid Feb- 
ruary 24, 1936. On January 5, 1937, he 
applied for a reopening of the case on 
the ground that blood poisoning had 
spread and created a change of condition 
and that he was then suffering from 
Buerger’s disease due to the injury. The 
commissioner’s finding that there had 
been a change of condition and that the 
application was in time was affirmed. 
Knight v. Ford Body Co., 214 N. C. 
TEAGT Ore. Obs gL 94S); 

The review of an award for change of 
condition must be made within twelve 
months from the date of the last payment 
of compensation pursuant to an award, 
and, while the right to review is enlarged 
by the 1947 amendment to include in- 
stances in which only medical or other 
treatment bills are paid, the amendment 
provides for review in such cases only 
within twelve months of the date of last 
payment of such bills. Whitted v. Palmer- 
Bee Co., 228 N. C. 447, 46 S E. (2d) 109 
(1948), commented on in 58 Yale L. J. 
495. 

Where the findings of the Industrial 
Commission, supported by evidence, are 
to the effect that a review of the award 
of compensation is sought by an employee 
more than twelve months from the date of 
the last payment, the order of the Com- 
mission denying further compensation will 
be upheld by the courts in view of this sec- 
tion. Lee v. Rose’s 5-10-25¢ Stores, 205 
N. C. 310, 171 S. E. 87 (1933); Paris v. 
Carolina Builders Corp., 244 N. C. 35, 92 
S. E. (2d) 405 (1956). 

The agreement for compensation for dis- 
ability approved by the Commission and 
the payment made by the carrier followed 
by the execution of the closing receipt by 
plaintiff employee more than one year prior 
to the filing of application with the Com- 
mission for an additional award put the 
case beyond the time given by this section 
in which to claim additional compensation. 
Smith v. Mecklenburg County Chapter 
American Red Cross, 245 N. C. 116, 95 S. 
E. (2d) 559 (1956). 

The parties entered into an agreement 
for payment of compensation, approved by 
the Industrial Commission, which provided 
for payment of compensation “for neces- 
sary weeks” and stipulated that the em- 
ployee had theretofore returned to work. 
The employer, notified the Commission of 
final payment under such agreement. It 
was held that a request for review of the 
award for changed condition made some 
sixteen months thereafter is barred since 
the disability for which compensation was 
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agreed to be paid presumably terminated 
when the employee returned to work prior 
to the execution of the agreement, and 
therefore the phrase of the agreement “for 
necessary weeks” cannot be enlarged to 
include the subsequent disability. Tucker 
vy. Lowdermilk, 233 N. C. 185, 533 S. E. 
(2d) 109 (1951). 

Date of Last Payment.—The last pay- 
ment of compensation within the mean- 
ing of this section is the date the last 
check was delivered to and accepted by 
the employee, and not the date the check 
was paid by the drawee bank. Paris v. 
Carolina Builders Corp., 244 N. C. 45, 92 
S. E. (2d) 405 (1956); Baldwin v. Amazon 
Gotone iis neoo. N.C. 7408cti vam. Ss. 
(2d) 718 (1961). 

An employee cannot be allowed twelve 
months in which to request a review from 
the last date on which the compensation 
would have been due had he not elected to 
accept payment of the award in a lump 
sum. Paris vy. Carolina Builders Corp., 244 
N. C. 35, 92 S. E. (2d) 405 (1956). 

This section merely fixes a date after 
which the claim is barred. Ammons vy. Z. 
A. Sneeden’s Sons, Inc., 257 N. C. 785, 
127 ob. (2d) bien (1962). 

Failure to assert a change in condition 
within twelve months is not jurisdictional. 
Ammons vy. Z. A. Sneeden’s Sons, Inc., 
OTT IN DEG Solo Te Oe en (ed) moro GL902))s 

And Party May Be Estopped to Rely on 
It.—Delay for more than one year may be 
asserted as a plea in bar, but the party in- 
terposing and relying on it may be es- 
topped to assert it by inequitable conduct. 
Ammons y. Z. A. .Sneeden’s Sons, Inc., 
QIN GEO oo. tote (ed) ea tobe) 2 

Limitation As to Minor Employees.—See 
Lineberry v. Mebane, 219 N. C. 257, 13 
S. E. (2d) 429 (1940). 

This section cannot apply unless there 
has been a previous award of the Commis- 
sion. If that award directed the payment 
of both compensation and medical ex- 
pense, then the injured employee would 
have one year from the last payment of 
compensation pursuant to the award in 
which to file claim for further compensa- 
tion upon an alleged change of condition. 
If the award directed the payment of 
medical bills only, then the injured em- 
ployee would have one year from the date 
on which the last payment for medical 
treatment is made in which to file a claim 
for further compensation upon an alleged 
change of condition. Biddix v. Rex Mills, 
(sve, PEA I (OR FA Vey ce IDR (ete aris 
(1953). See also Whitted v. Palmer-Bee 
Co., 228 N. C. 447, 46 S. E. (2d) 109 
(1947). 
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This section has no application except 
where it is made to appear that previous 
award has been made by the Industrial 
Commission. Where the record on appeal 
to the superior court from an award of 
the Industrial Commission does not dis- 
close a previous award made to claimant, 
defendant’s contention that the award ap- 
pealed from cannot be sustained in the 
absence of a finding of change of condi- 
tion is untenable. Penland v. Bird Coal 
Cont 246 EN. Crec6e OT Sib. (2d)) 432 
(1957). 

This section is not applicable unless a 
final award has been made. Pratt v. Cen- 
tral Upholstery Co., 252 N. C. 716, 115 S. 
E. (2d) 27 (1960). 

And it does not apply if the Commission 
has no jurisdiction of the claim. Hart v. 
Thomasville Motors, Inc., 244 N. C. 84, 
92 S. E. (2d) 673 (1956). 

The exception clause added at the end 
of this section by the 1947 amendment has 
no relation to the filing of original claims 
for compensation or the time within which 
such claims are to be filed. It relates ex- 
clusively to the time within which an em- 
ployee may file a petition for a review of 
an award theretofore made, and the time 
limit within which the review may be had 
is tolled by the payment of medical bills, 
if at all, only when such payments are 
made under the mandate of an award duly 
entered by the Commission. Biddix v. 
Rex” Mills) Inc} 237 N.C) 660, 75S: E: 
(20 777= (1953): 

Notice to Employer of Recurrence of 
Disability within Year.—Where plaintiff 
contended that she notified defendant of a 
recurrence of disability within a year after 
receipt of the last payment of compensa- 
tion, but she filed no claim with the com- 
mission until after a year had elapsed, 
her rights were barred. Lee v. Rose’s 
5-10-25¢ Stores, 205 N. C. 310, 171 S. E. 
87 (1933). 

A change of theory in the application 
for review in the superior court from that 
pursued before the hearing commissioner 
and the full Commission is not permissible. 
McGinnis v. Old Fort Finishing Plant, 253 
N. C. 493. 117 S. E. (2d) 490 (1960). 

Apvlied in Harris v. Asheville Contract- 
ing Co., 240 N. C. 715, 83 S. E. (2d) 802 
(1954). 

Stated in Russell v. Western Oil Co., 
206 N. C. 341, 174 S. E. 101 (1934); Green 
v. Briley, 242 N. C. 196, 87 S. E. (2d) 213 
(1955). 

Cited in Butts v. Montague Bros., 208 
N. C. 186. 179 S. E. 799 (1935): Matros 
v. Owen, 229 N. C. 472, 50 S. E. (2d) 509 
(1948). 


§ 97-48 Cu. 97. WorKMEN’s CoMPENSATION AcT § 97-50 

§ 97-48. Receipts relieving employer; payment to minors; when 
payment of claims to dependents subsequent in right discharges em- 
ployer.—(a) Whenever payment of compensation is made to a widow or wid- 
ower for her or his use, or for her or his use and the use of the child or children, 
the written receipt thereof of such widow or widower shall acquit the employer: 
Provided, however, that in order to protect the interests of minors or incompe- 
tents the Industria] Commission may at its discretion change the terms of any 
award with respect to whom compensation for the benefit of such minors or in- 
competents shall be paid. 

(b) Whenever payment is made to any person eighteen years of age or over, 
the written receipt of such person shall acquit the employer. 

(c) Payment of death benefits by an employer in good faith to a dependent 
subsequent in right to another or other dependents shall protect and discharge the 
employer, unless and until such dependent or dependents prior in right shall have 
given notice of his or their claims. In case the employer is in doubt as to the re- 
spective rights of rival claimants, he may apply to the Industrial Commission to 
decide between them. 

(d) A minor employee under the age of eighteen (18) years may sign agree- 
ments and receipts for payments of compensation for temporary total disability, 
and such agreements and receipts executed by such minor shall acquit the em- 
ployer. Where the injury results in a permanent disability and the sum to be paid 
does not exceed five hundred dollars the minor employee may execute agreements 
and sign receipts and such agreements and receipts shall acquit the employer; 
provided, that when deemed necessary the Commission may require the signa- 
ture of a parent or person standing in place of a parent. (1929, c. 120, s. 47; 1931, 
c. 274, s..7: 1945. "cR766.) 


Editor’s Note.—The 1931 amendment re- 
wrote this section, and the 1945 amendment 
added subsection (d). 

As originally enacted, this section con- 
tained no proviso to subsection (a). It 
contained a provision for payments to the 
parents of a minor in case less than $300 
was Owed the minor, and provided that 
in case more than $300 was due a minor, 
payment should be made to a guardian ap- 
pointed by the superior court. 

Payment in Good Faith Discharges Em- 
ployer.—Payment of award of compensa- 
tion to mother was in good faith and dis- 
charged the employer, where investiga- 
tion by employer’s carrier prior to hear- 


ing revealed that mothci and brother were 
next of kin, and mother and brother tes- 
tified to the same effect at the hearing, 
and the Commission judicially determined 
that mother was entitled to all benefits, 
notwithstanding the fact that thereafter 
it was discovered that deceased left surviv- 
ing a wife in another county. Green v. 
Briley, 242 N. C. 196, 87 S. E. (2d) 213 
(1955). 

Cited in Lineberry v. Mebane, 219 N. 
C. 257, 13 S. E. (2d) 429 (1941); Hill v. 
Cahoon, 252 N. C. 295, 113 S. E. (2d) 569 
(1960); Pratt v. Central Upholstery Co., 
2525N. C5716; 115°S: E..(3d) 27 (1960). 


§ 97-49. Benefits of mentally incompetent or minor employees under 


18 may be paid to a trustee, etc.—If an injured employee is mentally in- 
competent or is under eighteen years of age at the time when any right or privi- 
lege accrues to him under this article, his guardian, trustee or committee may in 
his behalf claim and exercise such right or privilege. (1929, c. 120 s. 48.) 
Declaration of Common-Law Rule common-law rule. Lineberry v. Mebane, 
This section is a mere declaration of the 219 N. C. 257, 13 S. E. (2d) 429 (1941). 


§ 97-50. Limitation as against minors or mentally incompetent.— 
No limitation of time provided in this article for the giving of notice or making 
claim under this article shall run against any person who is mentally incompetent, 
or a minor dependent, as long as he has no guardian, trustee, or committee. (1929, 
c. 120, s. 49.) 


Application of Section.—This section is 
applicable only to the mentally incompe- 
tent and the minor dependent. Lineberry 


v. Mebane, 219 N. C. 257, 18 S. E. (2d) 
429 (1941). 
Minor Not Barred by Failure to Give 


§ 97-51 


Notice of Claim.—A minor dependent un- 
der eighteen years of age and who is 
without guardian, trustee or committee, is 
not barred during such disability by fail- 
ure to give notice of claim for compen- 
sation as required by § 97-22 et seq. Mc- 
Gill v. Bison Fast Freight, Inc., 245 N. 
C. 469, 96 S. FE. (2d) 438 (1957). 
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Applied in Wray v. Carolina Cotton & 
Woolen Mills Co., 205 N. C. 782, 172 S. 
FE. 487 (1933). 

Cited in Lineberry v. Mebane, 218 N. C. 
737, 12 S. E. (2d) 252 (1940). 


§ 97-51. Joint employment; liabilities —Whenever an employee, for 


whose injury or death compensation is payable under this article, shall at the time 
of the injury be in joint service of two or more employers subject to this article, 
such employers shall contribute to the payment of such compensation in propor- 
tion to their wages liability to such employee; provided, however, that nothing 
in this section shall prevent any reasonable arrangement between such employers 
for a different distribution as between themselves of the ultimate burden of com- 


pensation. (1929, c. 120, s. 50.) 


Employment Held Not Joint.—Deceased 
was employed as teacher and coach by the 
defendant school district. The State Board 
of Equalization paid part of his salary as 
teacher, while the school district paid the 
remainder of his salary both for teaching 
and for coaching. Deceased was killed 
while in performance of his duties as coach. 
It was held that deceased was an employee 
of the defendant school district but not 
of the State Board of Equalization since 
that body had no voice in his election or 
power over his actions. Purdue v. State 
Board of Equalization, 205 N. C. 730, 172 
S. E. 396 (1934). 

Contract between Owner and Lessee of 


—Deceased employee was a truck-driver 
for X, who leased the truck to other haul- 
ers. While hauling goods for a lessee of 
the truck, and under his full control, de- 
ceased met his death. The lease contract 
between and his lessee provided that X 
should carry compensation insurance upon 
the truck driver. It was held that this 
contract could not be binding upon the 
employee-driver, as he was not a party to 
it. Recovery of compensation was allowed 
against lessee for the death of the em- 
ployee. The court left open the question 
of liability of X to the lessee. Roth v. 
McCord, 232 N. C. 678, 62 S. E. (2d) 64 
(1950). 


Truck Not Binding on Employee-Driver. 


§ 97-52. Occupational disease made compensable; ‘‘accident’’ de- 
fined.—Disablement or death of an employee resulting from an occupational dis- 
ease described in § 97-53 shall be treated as the happening of an injury by acci- 
dent within the meaning of the North Carolina Workmen’s Compensation Act 
and the procedure and practice and compensation and other benefits provided by 
said act shall apply in all such cases except as hereinafter otherwise provided. 
The word “accident,” as used in the Workmen’s Compensation Act, shall not be 
construed to mean a series of events in employment, of a similar or like nature, 
occurring regularly, continuously or at frequent intervals in the course of such em- 
ployment, over extended periods of time, whether such events may or may not 
be attributable to fault of the employer and disease attributable to such causes 
shall be compensable only if culminating in an occupational disease mentioned in 
and compensable under this article. Provided, however, no compensation shall 
be payable for asbestosis and/or silicosis as hereinafter defined if the employee, 
at the time of entering into the employment of the employer by whom compensa- 
tion would otherwise be payable, falsely represented nimself in writing as not 
having previously been disabled or laid off because of asbestosis or silicosis. (1935, 
ebas.) 


Purpose of This Section and § 97-53.— 
Any scheme or plan for the payment of 
compensation to disabled employees should 
include those diseases or abnormal condi- 
tions of human beings the causative origin 
of which is occupational in nature. To 
meet this need the legislature adopted this 


section and § 97-53. Henry v. A. C. Law- 
rence Leather Co., 234 N. C. 126, 66 S. E. 
(2d) 693 (1951). 

The rights and remedies of an employee 
under the Workmen’s Compensation Act 
exclude all other rights and remedies, and 
an employee bound by the act may not 
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maintain an action at common law against 
the employer and his foreman to recover 
for injuries caused by an occupational dis- 
ease not enumerated in this and the fol- 
lowing section, even though the disease is 
the result of negligence. Murphy v. Ameri- 
can Enka Corp., 213 N. C. 218, 195 S. E. 
536 (1938). 

Injury by Accident and Occupational 
Disease Distinguished——An injury by ac- 
cident, as that term is ordinarily under- 
stood, is distinguished from an occupa- 
tional disease in that the former rises from 
a definite event, the time and place of 
which can be fixed, while the latter devel- 
ops gradually over a long period of time. 
Henry v. A. C. Lawrence Leather Co., 234 
N. C. 126, 66 S. E. (2d) 693 (1951). 

Disease Must Be Incident to or Result 
of Employment.—An award for an occu- 
pational disease cannot be sanctioned un- 
less it be shown that the disease was inci- 
dent to or the result of the particular em- 
ployment in which the workman was en- 
gaged. Duncan v. Charlotte, 234 N. C. 
86, 66 S. E. (2d) 22 (1951). 


If a disease is not a natural result of a 
particular employment, but is produced by 
some extrinsic or independent agency, it is 
in no real sense an occupational disease, 
and ordinarily may not be imputed to the 
occupation or employment. Duncan  v. 
Charlotte, 234 N.C. 86, 66 S. E. (2d) 22 
(1951). 


And Only Diseases Mentioned in § 97-53 
Are Compensable.— Disagreement or death, 
resulting from any “series of events” in 
employment shall be treated as the hap- 
pening of an injury by accident compen- 
sable under the act when and only when 
such series of events culminates in one of 
the occupational diseases mentioned in § 
97-53. Henry v. A. C. Lawrence Leather 
Co., 234 N. C. 126, 66 S. E. (2d) 693 (1951). 


But Employee May Bring Common-Law 
Action Where Employer Has Rejected 
Act.—If an employee contracts an occu- 
pational disease while working for an em- 
ployer who has rejected the act, recovery 
may be had in an action at common law 
upon a showing of negligence. Bame v. 
Palmer Stone Works, 232 N. C. 267, 59 
S. E. (2d) 812 (1950). 


Disease Resulting from Accident.—This 
section, providing that only the occupa- 
tional diseases specified in this article shall 
be compensable, relates only to occupa- 
tional diseases, which are those resulting 
from long and continued exposure to risks 
and conditions inherent and usual in the 
nature of the employment, and does not 
preclude compensation for a disease not in- 
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herent in or incident to the nature of the 
employment when it results from an acci- 
dent arising out of and in the course of the 
employment. MacRae yv. Unemployment 
Compensation Comm., 217 N. C. 769, 9 S. 
E. (2d) 595 (1940). See Blassingame v. 
Southern Asbestos Co., 217 N. C. 223, 7 S. 
E. (2d) 478 (1940). 


Special Provisions Relating to Asbestosis 
and Silicosis. When the special provi- 
sions of the occupational disease amend- 
ment relating to asbestosis and _ silicosis 
are read in their entirety, it is apparent 
that they are designed to effect these ob- 
jects: (1) To prevent the employment of 
unaffected persons peculiarly susceptible 
to asbestosis or silicosis in industries with 
dust hazards; (2) to secure compensation 
to those workers affected with asbestosis 
or silicosis, whose principal need is com- 
pensation; and (3) to provide compulsory 
changes of occupations for those workmen 
affected by asbestosis or silicosis, whose 
primary need is removal to employments 
without dust hazards. Young v. White- 
hall ‘Col, 229" N, C. 3602°49 S."B.* (2d) 797 
(1948). 


A proper consideration of the special 
provisions relating to asbestosis and silico- 
sis must rest upon a conviction that in 
passing these laws the legislature gave due 
heed to the nature of these diseases. 
Young v. Whitehall Co., 229 N. C. 360, 
49 S. E. (2d) 797 (1948). 


The clear intent of § 97-61.6 to provide 
compensation for death occurring within 
350 weeks from the date of last exposure 
to silicosis if the employee was at the time 
of death receiving compensation for dis- 
ablement due to silicosis, even though the 
death does not result from silicosis, must 
be given effect notwithstanding § 97-2, 
subdivisions (6) and (10), and this section, 
since the specific provisions relating to sili- 
cosis, which were enacted because of the 
peculiar course of the disease, must be con- 
strued as an exception to the general tenor 
of the Workmen’s Compensation Act to 
provide compensation for death only if it 
results from an accident arising out of and 
in the course of the employment. Davis v. 
N. C. Granite Corp., 259 N. C. 672, 131 S. 
E. (2d) 335 (1963). 

Applied in Willingham v. Bryan Rock & 
Sand Co., 240 N. C. 281, 82 S. E. (2d) 68 
(1954). 


Quoted in Hensley v. Farmers Federa- 
tion Cooperative, 246 N. C. 274, 98 S. E. 
(2d) 289 (1957). 


Cited in Edwards v. Piedmont Pub. Co., 
227 N. C. 184, 41 S. E. (2d) 592 (1947); 
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Henry v. 


231) N.C. 
§ 97- 
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A. C. Lawrence Leather Co., Midkiff vy. North Carolina Granite Corp., 
477, 57 S. E. (2d) 760 (1950); 235 N. C. 149, 69 S. E. (2d) 166 (1952). 


53. Occupational diseases enumerated; when due to exposure 


to chemicals.—The following diseases and conditions only shall be deemed to 
be occupational diseases within the meaning of this article: 


(14) 


(15) 


(27) 


Anthrax. 

Arsenic poisoning. 

Brass poisoning. 

Zine poisoning. 

Manganese poisoning. 

Lead poisoning. Provided the employee shall have been exposed to the 
hazard of lead poisoning for at least thirty days in the preceding 
twelve months’ period; and, provided further, only the employer in 
whose employment such employee was last injuriously exposed shall 
be liable. 

Mercury poisoning. 

Phosphorous poisoning. 

Poisoning by carbon bisulphide, methanol, naphtha or volatile halogen- 
ated hydrocarbons. 

Chrome ulceration. 

Compressed-air illness. 

Poisoning by benzol, or by nitro and amido derivatives of benzol 
(dinitrolbenzol, anilin, and others). 

Infection or inflammation of the skin, eyes, or other external contact 
surfaces or oral or nasal cavities or any other internal or external or- 
gan or organs of the body due to irritating oils, cutting compounds, 
chemical dust, liquids, fumes, gases or vapors, and any other mate- 
rials or substances. 

The provisions of this subdivision shall not apply to cases of occupa- 
tional diseases not included in said subdivision prior to July 1, 1963, 
unless the last exposure in an occupation subject to the hazards of 
such disease occurred on or after July 1, 1963. 

E\pitheliomatous cancer or ulceration of the skin or of the corneal sur- 
face of the eye due to tar, pitch, bitumen, mineral oil, or parafin, or 
any compound, product, or residue of any of these substances. 

Radium poisoning or disability or death due to radioactive properties 
of substances or to roentgen rays, X-rays or exposure to any other 
source of ionizing radiation; provided, however, that the disease un- 
der this subdivision shall be deemed to have occurred on the date that 
disability or death shall occur by reason of such disease. 

Blisters due to use of tools or appliances in the employment. 
Bursitis due to intermittent pressure in the employment. 
Miner’s nystagmus. 

Bone felon due to constant or intermittent pressure in employment. 
Synovitis, caused by trauma in employment. 

Tenosynovitis, caused by trama in employment. 

Carbon monoxide poisoning. 

Poisoning by sulphuric, hydrochloric or hydrofluoric acid. 
Asbestosis. 

Silicosis. 

Psittacosis. 

Undulant fever. 


Occupational diseases caused by chemicals shal] be deemed to be due to expos- 


ure of an 


employee to the chemicals herein mentioned only when as a part of the 


employment such employee is exposed to such chemicals in such form and quan- 
tity, and used with such frequency as to cause the occupational disease mentioned 
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in connection with such chemicals. (1935, c. 123; 1949, c. 1078; 1953, c. 1112; 
1955, c. 1026, s. 10: 1957, c. 1396, s. 6; 1963, c. 553, s. 1; c. 965.) 


Cross References.—See note to § 97-52. 
See notes to §§ 97-54, 97-56 through 97- 
61.7, for cases dealing with asbestosis and 
silicosis. 

Editor’s Note. — The 1949 amendment 
added provisions relating to heart disease 
of members of fire departments, which 
were held unconstitutional in Duncan v. 
Charlotte, 234 N. C. 86, 66 S. E. (2d) 22 
(1951), and were deleted in 1957. 

The 1953 amendment added subdivision 
(27). 

The 1955 amendment deleted from subdi- 
vision (17) “of the knee or elbow” for- 
merly appearing after “Bursitis.” 

The 1957 amendment added ‘and any 
other materials or substances” at the end 
of the first paragraph of subdivision (13). 
It deleted former subdivision (26) relating 
to coronary thrombosis, etc., of members 
of fire departments as occupational dis- 
eases, and inserted “(26). Psittacosis” in 
lieu thereof. 


The first 1963 amendment rewrote sub- 
division (15). The second 1963 amend- 
ment, effective July 1, 1963, inserted “or 
any other internal or external organ or 
organs of the body” in the first paragraph 
of subdivision (13) and added the second 
paragraph of that subdivision. 

For brief comment on the 1949 amend- 
ment, see 27 N. C. Law Rev. 495. 

Only those occupational diseases specifi- 
cally designated are compensable under the 
Workmen’s Compensation Act. Henry v. 
A. GC. Lawrence Leathers Co,,” 231 N.C. 
477, 57 S. E. (2d) 760 (1950). 

“Occupational Disease” Defined. — The 
legislature, in listing those diseases which 
are to be deemed occupational in character, 
was fully aware of the meaning of the term 
“occupational disease.” Indeed, it in ef- 
fect defined the term in § 97-52 as a dis- 
eased condition caused by a series of 
events, of a similar or like nature, occur- 
ring regularly or at frequent intervals over 
an extended period of time, in employment. 
The term has likewise been defined as a 
diseased condition arising gradually from 
the character of the employee’s work. 
These are the accepted definitions of the 
term. Henry vy. A. C. Lawrence Leather 
Co., 234 N. C. 126, 66 S. E. (2d). 693 (1951). 

Technical Words to Be Accorded Their 
Technical Connotation. — In designating 
those diseases and conditions which are 
to be deemed occupational in origin and 
compensable under the act, the legislature, 
for the most part, used technical terms. 
Anthrax, bursitis, asbestosis, silicosis, nys- 


tagmus, synovitis, tenosynovitis are tech- 
nical words. In construing the act the 
court must accord them their technical 
connotation. Henry v. A. C. Lawrence 
Leather Co., 234 N. C. 126, 66 S. E. (2d) 
693 (1951). 

Heart Disease.—Heart disease is not an 
occupational disease. West v. North Car- 
olina Dept. of Conservation and Develop- 
ment; $229 Ne C. 2325749"S, shee (2d)398 
(1948); Duncan v. Charlotte, 234 N. C. 
86, 66 S. E. 22 (1951). 

Common-Law Actions Excluded as to 
Certain Occupational Diseases.—In deal- 
ing with certain unscheduled occupational 
diseases, the Supreme Court has held com- 
mon-law actions to be excluded by the 
Workmen’s Compensation Act; but in 
these cases the condition admittedly and 
allegedly arose out of the employment. 
Barber v. Minges, 223 N. C. 213, 25 S. E. 
(2d) 837 (1943). 

But Employee May Bring Common-Law 
Action against Employer Who Has Re- 
jected Act.—Where silicosis is contracted 
by an employee whose employer has re- 
jected the act, the employee may recover 
in an action at common law upon a show- 
ing of negligence, but the doctrine of res 
ipsa loquitur is not applicable. Bame v. 
Palmer Stone Works, 232 N. C. 267, 59 
So Be (2d) 82 4G.950)- 

Conflicting expert testimony on the ques- 
tion of whether the deceased employee died 
as a result of an occupational disease, 
caused by exposure to benzol poisoning, 
arising out of and in the course of his em- 
ployment, was sufficient to sustain the 
Commission’s award of compensation to 
the employee’s dependent. Tindall v. 
American Furniture Co., 216 N. C. 306, 4 
S. E. (2d) 894 (1939). 

Dermatitis resulting from contact with 
gloves made of commercial rubber is not 
an occupational disease compensable under 
the Workmen’s Compensation Act. Henry 
v. A. C. Lawrence Leather Co., 231 N. C. 
477, 57 S. E. (2d) 760 (1950). 


Tenosynovitis Caused by Trauma in 
Employment.—Synovitis is the inflamma- 
tion of a synovial membrane and tenosyno- 
vitis or tendosynovitis is the inflammation 
of a synovial membrane which forms the 
protective sheath that encloses the tendon. 
It is sometimes used to denote the inflam- 
mation of both the sheath and the tendon. 
Henry v. A. C. Lawrence Leather Co., 234 
N. C. 126, 66 S. E. (2d) 693 (1951). 


The causative origin of tenosynovitis is 
either infection or trauma. The clause 
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“caused by trauma in employment” was 
used by the legislature to modify the word 
“tenosynovitis” so as to include the occu- 
pational and exclude the infectious type— 
to include the traumatic and exclude the 
idiopathic. Henry v. A. C. Lawrence 
Leather Co., 234 N. C. 126, 66 S. E. (2d) 
693 (1951). 

In using the modifying phrase, “caused 
by trauma in employment” the legislature 
necessarily meant a series of events in em- 
ployment occurring regularly, or at fre- 
quent intervals, over an extended period of 
time, and culminating in the condition 
technically known as tenosynovitis. Henry 
v. A. C. Lawrence Leather Co., 234 N. C. 
126, 66 S. E. (2d) 693 (1951). 

A single blow on the arm might bruise 
the extensor tendons to such an extent as 
to cause temporary tenosynovitis. The re- 
sulting condition would be properly termed 
an injury by accident caused by trauma. 
But it would not constitute an occupational 
disease, for an occupational disease is a 
diseased or morbid condition which de- 
velops gradually, and is produced by a 
series of events in employment occurring 
over a period of time. Henry v. A. C. 
Lawrence Leather Co., 234 N. C. 126, 66 
S. E. (2d) 693 (1951). 

Tenosynovitis attributable to repeated 
strain or stress on the extensor tendons of 
claimant’s arms incident to the perform- 
ance of the duties of his employment is 
“caused by trauma in employment” and is 
an occupational disease compensable un- 
der the provisions of this section, since 
“trauma” in its technical sense is not lim- 
ited to injuries resulting from external 
force or violence.. Henry v. A. C. Law- 
rence Leather Co., 234 N. C. 126, 66 S. E. 
(2d) 693 (1951). 
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Silicosis is an inflammatory disease of 
the lungs due to the inhalation of particles 
of silicon dioxide. It is incurable and is 
one of the most disabling occupational dis- 
eases because it makes the lungs suscepti- 
ble to other infection, particularly tuber- 
culosis. According to the textbook writ- 
ers, it has been definitely determined that 
the removal of a man, who has silicosis, 
from silica exposure, does not stop the 
progress of the disease at once, but that 
fibrotic changes continue to develop for 
another one or two years. Singleton v. 
D. T. Vance Mica Co., 235 N. C. 315, 69 
S. E. (2d) 707 (1952). 

1949 Amendment Unconstitutional, — 
Former subdivision (26), which was added 
to this section by Session Laws 1949, 
c. 1078, and which purported to make 
certain forms of heart disease compensa- 
ble occupational diseases when suffered 
by firemen, was unconstitutional, since 
it sought to confer upon firemen a special 
privilege not accorded to other municipal 
employees, nor to employees in private 
industry, and created for firemen substan- 
tial financial benefits, to be paid from 
the public treasury under the guise of 
workmen’s compensation benefits, without 
establishing an occupational disease as the 
usual incident or result of the particular 
employment. Duncan v. Charlotte, 234 N. 
C. 86, 66 S. E. (2d) 22 (1951), commented 
on in 30 N. C. Law Rev. 98. See Davis 
v. Winston-Salem, 234 N. C. 95, 66 S. E. 
(2d) 28 (1951). 

Cited in Johnson vy. Erwin Cotton Mills 
COnmeace Nom Caa cel se SOmOmm ea Cod) 828 
(1950); Autrey v. Victor Mica Co., 234 N. 
C. 400, 67 S. E. (2d) 383 (1951). 


§ 97-54. “Disablement’’ defined. — The term “disablement” as used in 
this article as applied to cases of asbestosis and silicosis means the event of be- 
coming actually incapacitated because of asbestosis or silicosis to earn, in the same 
or any other employment, the wages which the employee was receiving at the 
time of his last injurious exposure to asbestosis or silicosis; but in all other cases 
of occupational disease ‘“‘disablement” shall be equivalent to “disability” as de- 
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Editor’s Note. — The 1955 amendment 
rewrote this section. Prior to the amend- 
ment the section defined “disablement,” in 
cases of asbestosis and silicosis, as inca- 
pacity, because of such occupational dis- 
ease, to perform “normal labor in the last 
occupation in which remuneratively em- 
ployed.” 

The cases in the following note, with 
one or two exceptions, were decided under 
this section as it stood before the amend- 
ment, 


Criterion of Disability in Cases of As- 
bestosis and Silicosis Prior to 1955 
Amendment. — See Young v. Whitehall 
Coin229. Ny Ge 860j.408 5. 1. (2d)» 797 
(148); Singleton v. D. T. Vance Mica 
Co., 235 N. C. 315, 69 S. E. (2d) 707 
(1952); Honeycutt v. Carolina Asbestos 
Co., 235 N. C. 471, 70 S. E. (2d) 426 
(1952); Brinkley v. United Feldspar & 
Minerals Corp., 246 N. C. 17, 97 S. E. 
(2d) 419 (1957). 

When Disablement Deemed to Have Oc- 
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curred. — The time when disablement is 
deemed to have occurred depends upon the 
factual situation under consideration. Fet- 
ner v. Rocky Mount Marble & Granite 
Works, 251 N. C.°296"11 S. E. (2d)324 
(1959). 

An employee does not contract or de- 
velop asbestosis or silicosis in a few weeks 
or months. These diseases develop as the 
result of exposure for many years to as- 
bestos dust or dust of silica. Both dis- 
eases, according to the textbook writers, 
are incurable and usually result in total 
permanent disability. Therefore, it would 
seem that the victims of these incurable 
occupational diseases constitute a_ legiti- 
mate burden on the industries in which 
they were exposed to the hazards that 
produced their disablement. Such was the 
intent of the legislature. Honeycutt v. 
Carolina Asbestos Co., 235 N. C. 471, 70 
S. E. (2d) 426 (1952). 

The fact that a worker performed his 
duties with regularity until the date he was 
dismissed because he was affected with 
silicosis does not require a finding that he 
was not disabled at that time as defined 
by this section. Young v. Whitehall Co., 
229 N. C. 360, 49 S. E. (2d) 797 (1948). 

Medical Testimony Necessary to Estab- 
lish “Disablement.”—Evidence tending to 
establish “disablement,” as that term is 
used in the statute in reference to silicosis, 
must be supported by medical testimony, 
and the finding of the competent medical 
authority must be to the effect that dis- 
ablement occurred within two years from 
the last exposure. Huskins v. United 
BeldsparmCorps) 241m Nene. nies 84 SIGE. 
(2d) 645 (1954). 

Evidence of Disability from Silicosis.— 
Due to the nature of silicosis, it is essen- 
tial to establish the presence of the dis- 
ease by competent medical authority. But, 
where it has been established that a per- 
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son who has been exposed to free silica 
dust has developed silicosis to the extent 
that it may be disabling, testimony other 
than that of a medical expert may be ad- 
mitted and considered in determining 
when such person actually became dis- 
abled to work or disabled ‘from perform- 
ing normal labor in his last occupation in 
which remuneratively employed.” Cer- 
tainly, a victim of silicosis is competent 
to testify to his lessened capacity to work, 
his shortness of breath, the effect that 
physical exertion has upon him—all of 
which are normal symptoms of silicosis. 
Singleton "v7 D) Ti) Vance? MicadCo.. 235 
Ni. (Go 315,069 Se) bee (Od) e075 a0. 

Evidence that plaintiff could do “light 
work” if no silica dust were involved is 
insufficient to support a finding that he 
was not disabled from doing “ordinary 
work,” since the two term: are not synon- 
ymous in the realm of manual labor. 
Young v. Whitehall Co., 229 N. C. 360, 49 
S. E. (2d) 797 (1948). 

Evidence Sufficient to Show Claimant 
Disabled.—See Autrey v. Victor Mica Co., 
234 N. C. 400, 67 S. E. (2d) 383 (1951); 
Singleton v. D. T. Vance Mica Co., 235 
Ne |\Cu315) 69 Sa Hed) ar Ore (LoDe)s 

Evidence Insufficient to Show Disable- 
ment Occurring within Two Years from 
Last Exposure.—See Huskins v. United 
Feldspar Corp. 241 Nil Comes eseecuery 
(2d) 645 (1954). 

Finding Entitling Employee to Com- 
pensation.—See Young v. Whitehall Co., 
229 N. C. 360, 49 S. E. (2d) 797 (1948). 

Applied in Willingham y. Bryan Rock 
Scaoand: Cospe4OmNmC 228i somo mec) 
68 (1954). 

Quoted in Duncan v. Carpenter, 233 N. 
C, 422, 64 S. E. (2d) 410 (1951). 

Cited in Pitman v. Carpenter, 247 N. C. 
63,100 S.° 7 (2d) 231 (1957); 


§ 97-55. “Disability’’ defined.—The term ‘disability’ as used in this 
article means the state of being incapacitated as the term is used in defining “dis- 


ablement” in § 97-54. (1935, c. 123.) 


Quoted in Honeycutt v. Carolina As- 


bestos Co.).235" NeoGeati, ets. E. (2d) 
426 (1952). 


» 


§ 97-56. Limitation on compensable diseases.—The provisions of 


this article shall apply only to cases of occupational disease in which the last ex- 
posure in an occupation subject to the hazards of such diseases occurred on or 
after March 26, 1935. (1935, c. 123.) 


§ 97-57. Employer liable.—In any case where compensation is payable 
for an occupational disease, the employer in whose employment the employee was 
last injuriously exposed to the hazards of such disease, and the insurance carrier, 
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if any, which was on the risk when the employee was so last exposed under such 


employer, shall be liable. 


For the purpose of this section when an employee has been exposed to the haz- 
ards of asbestosis or silicosis for as much as thirty working days, or parts thereof, 
within seven consecutive calendar months, such exposure shall be deemed injuri- 
ous but any less exposure shall not be deemed injurious; provided, however, 
that in the event an insurance carrier has been on the risk for a period of time 
during which an employee has been injuriously exposed to the hazards of as- 
bestosis or silicosis, and if after insurance carrier goes off the risk said em- 
ployee is further exposed to the hazards of asbestosis or silicosis, although not 
so exposed for a period of thirty (30) days or parts thereof so as to constitute 


a further injurious exposure, such carrier shall, nevertheless, be liable. 


(1935, 


Galea Lote re. /0259195/;"Cruloougss 7.) 


Editor’s Note. — The 1945 amendment 
added the second paragraph; and the 1957 
amendment added the proviso thereto. 

Findings Required to Support Award 
for Silicosis—To support an award to one 
suffering from silicosis, the Industrial 
Commission must find, inter alia, that the 
employee had been exposed to the hazards 
of silicosis for the period provided by this 
section and that the employee’s work in 
the State must have exposed him to the 
inhalation of silicia dust for the further 
period prescribed by § 97-63. Pitman v. 
Carpenter, 247 N. C. 63, 100 S. E. (2d) 
231 (1957). 

Liability of Insurance Carrier. — The 
carrier of the insurance during the em- 
ployee’s last thirty-day period of exposure 
to the hazards of an occupational disease 
is solely liable for compensation allowed 
for total disability from the occupational 
disease. This result is not affected by the 
fact that prior to the time such insurance 
company became the carrier, medical ex- 
aminations had disclosed that the em- 
ployee was suffering with the disease, that 
the Industrial Commission had advised 
him as to the compensation and rehabilita- 
tion provisions of the act, but had, in the 
exercise of its discretion, failed to order 
him to quit the occupation pursuant to 
former § 97-61. Bye v. Interstate Granite 
Co., 230 N. C. 334, 58 S. E. (2d) 274 
(1949). 

Where compensation insurer carried 
risk for employer from 1947 through Jan. 
31, 1953, and employer did not carry in- 
surance from Feb. 1, 1953 through Feb. 19, 
1953, insurer was liable for at least a pro 
rata part of award based on finding that 
employee became disabled by silicosis on 
Feb. 19, 1953, the last date the employee 
was remuneratively employed by em- 
ployer. Mayberry v. Oakboro Granite & 
Marble Co., 243 N. C. 281, 90 S. E. (2d) 
511 (1955), decided under this section as 
it stood before the 1957 amendment. 

Before the 1957 amendment to this sec- 


tion, where an employee became dis- 
abled from asbestosis while working for 
a single employer, but different insurers 
were on the risk during the employee’s 
last 30 days exposure to the hazards 
of the disease, the carrier last on the risk, 
even though it was on the risk for only 
the last five days the employee worked, 
was solely liable for the award under a 
provision of the policy contracts that each 
policy should apply only to injury by dis- 
ease of which the last day of the last ex- 
posure occurred during the policy period. 
Hartsell vy. Thermoid Co., 249 N. C. 527, 
107. S; Es (2d) 115) (1959): 

This section creates an irrebuttable pre- 
sumption, a presumption of law. The last 
day of work was the date of disablement 
and the last 30 days of work was the 
period of last injurious exposure. The com- 
mission may not arbitrarily select any 30 
days of employment, other than the last 30 
days, within the seven months’ period for 
convenience or protection of any of the 
parties, even if there is some evidence 
which may be construed to support such 
selection. Fetner y. Rocky Mount Marble 
& Granite Works, 251 N. C. 296, 111 S. E. 
(2d) 324 (1959). . 

This section does not provide for part- 
nership in responsibility, and has nothing 
to say as to the length of the last employ- 
ment or the degree of injury which the 
deleterious exposure must inflict to merit 
compensation. It takes the breakdown 
practically where it occurs—with the last 
injurious exposure. Haynes v. Feldspar 
Producing) Co222, N. C163, 22:'S. E. 
(2d) 275 (1942.) 

Section Negates Comparative Respon- 
sibility of Successive Employers and In- 
surance Carriers. — Any suggestion of 
comparative responsibility as between suc- 
cessive employers and their respective car- 
riers, or as between successive carriers for 
the same employer, is dispelled by the 
plain language of this section. The lia- 
bility is upon the employer and carrier on 
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the risk when the employee was “last in- 
juriously exposed” to the hazards of sili- 
cosis, as that expression is here defined. 
Stewart v. Duncan, 239 N. C. 640, 80 S. 
FE. (2d) 764 (1954). 

Where Employee Was Advised That 
He Had Silicosis before Expiration of 30- 
Day Period. — Where the evidence sup- 
ports findings of the Industrial Commis- 
sion that an employee suffering disability 
from silicosis was last injuriously exposed 
to the hazards of the disease for 30 
working days within seven consecutive 
calendar months while in the employment 
of defendant, this section places liability 
therefor upon such employer and his in- 
surance carrier during that period, and the 
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mere fact that the employee was advised 
that he had silicosis prior to the expira- 
tion of this 30-day period but continued 
for a short time to perform his same work 
is insufficient alone to sustain the insur- 
ance carrier’s contention that his employ- 
ment after the discovery of the disease 
was in bad faith to make the loss fall upon 
it. Stewart v. Duncan, 239 N. C. 640, 80 
S. E. (2d) 764 (1954). 

Applied in Singleton v. D. T. Vance 
MicasConi235eN 8G@3)5-569mo, eee od)m7 O17 
(1952); Willingham v. Bryan Rock & 
pand Co., 240. N. Ciesi; 82 S, Ey (ed) 68 
(1954). 

Cited in Autrey v. Victor Mica Co., 234 
N. C. 400, 67 S. E. (2d) 383 (1951). 


§ 97-58. Claims for certain diseases restricted; time limit for filing 


claims.—(a) Except as otherwise provided in G. S. 97-61.6, an employer shall 
not be liable for any compensation for asbestosis or silicosis or lead poisoning 
unless disablement or death results within two years after the last exposure to 
such disease, or, in case of death, unless death follows continuous disablement 
from such disease, commencing within the period of two years limited herein, 
and for which compensation has been paid or awarded or timely claim made as 
hereinafter provided and results within seven years after such last exposure in the 
case of lead poisoning, or 350 weeks in the case of asbestosis or silicosis. 

(b) The report and notice to the employer as required by § 97-22 shall apply in 
all cases of occupational disease except in case of asbestosis, silicosis, or lead poi- 
soning. The time of notice of an occupational disease shall run from the date that 
the employee has been advised by competent medical authority that he has same. 


(c) The right to compensation for occupational disease shall be barred unless 
a claim be filed with the Industrial Commission within one year after death, dis- 
ability, or disablement as the case may be. Provided, however, that the right to 
compensation for radiation injury, disability or death shall be barred unless a 
claim is filed within one (1) year after the date upon which the employee first 
suffered incapacity from the exposure to radiation and either knew or in the ex- 
ercise of reasonable diligence should have known that the occupational disease 
was caused by his present or prior employment. (1935, c. 123; 1945, c. 762; 1955, 
c, 92558) 6.5 1963,'c. 555ecne) 


Editor’s Note. — The 1945 amendment 
inserted “(a)” at the beginning of the sec- 
tion, substituted “two years” for ‘three 
years” in subsection (a) and struck there- 
from a sentence reading: “Claims for all 
other occupational diseases shall be barred 
unless claims shall be filed with the Indus- 
trial Commission within one year from the 
disablement or death caused by such occu- 
pational disease.” The amendment also 
added subsections (b) and (c). 

The 1955 amendment rewrote subsec- 
tion (a). 

The 1963 amendment added the proviso 
to subsection (c). 

Subsections (a), (b) and (c) are in pari 
materia and must be construed together 
to ascertain the true legislative intent. 
Duncan yv. Carpenter, 233 N.C. 422, 64 S. 
E. (2d) 410 (1951). 


In this section the legislature recognizes 
that silicosis is a progressive disease, and 
provides that an employer may be held 
liable for compensation for silicosis if dis- 
ablement results at any time within two 
years after the last exposure to the disease. 
Young v. Whitehall Co., 229 N. C. 360, 49 
S. E. (2d) 797 (1948). 

Report and Notice to Employer under 
§ 97-22.—The employee is not required 
to give any notice pursuant to the previ- 
sions of § 97-22 to the employer in case of 
asbestosis, silicosis and lead poisoning. 
In all other cases of occupational disease 
the time for giving the notice pursuant to 
§ 97-22 is extended to thirty days after the 
employee has been advised by competent 
medical authority that he is suffering from 
an occupational disease, and the one-year 
period within which he may file his claim 
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dates from receipt of such advice. Duncan 
y. Carpenter, 233 N. C. 422, 64 S. E. (2d) 
410 (1951). 


Employee Not Required to Diagnose 
His Own Condition. — It was not the 
legislative intent to require an employee, 
in many instances, suffering from any one 
of these occupational diseases to make a 
correct medical diagnosis of his own con- 
dition or to file his notice and claim for 
compensation before he knew he had such 
disease, or run the risk of having his claim 
barred by the one-year statute. Duncan 
VeGarpentemress sNiCw400 1640508 b aod) 
410 (1951). 


Disablement Dates from Time Claim- 
ant Was Advised He Had Disease.—By 
enacting this section, the legislature in- 
tended to authorize the filing of a claim 
for asbestosis, silicosis or lead poisoning 
where disablement occurs within two 
years after the last exposure to such dis- 
ease; and, although disablement may have 
existed from the time the employee quit 
work, such disablement, for the purpose 
of notice and claim for compensation, 
should date from the time the employee 
was notified by competent medical author- 
ity that he had such disease. Autrey v. 
Victor Mica Co., 234 N. C. 400, 67 S&S. 
E. (2d) 383 (1951); Duncan v. Carpenter, 
233 N. C. 422, 64 S. E. (2d) 410 (1951). 

Due to the peculiar nature of the dis- 
ease, the slow process of its development, 
the similarity of its symptoms to those of 
other diseases which affect the lungs and 
for other reasons, a workman, whatever 
his actual physical condition may be, is 
not charged with notice that he has sili- 
cosis until and unless he is so advised by 
competent medical authority, and the time 
within which he must file his claim for 
compensation begins to run from the date 
he is so advised. Huskins v. United Felds- 
Pate COMP.) oe laNe Goel eon, St nb.eke (ed) 
645 (1954). 


Advising an employee, who has been 
exposed to free silica dust, that his ex- 
amination reveals “evidence of dust dis- 
ease,” is not sufficient to put him on no- 
tice that he has silicosis. Singleton v. D. 
ta Vance «Mica, Co: 2352N5(C.°3157,6925. 
E. (2d) 707 (1952). 

The finding of the competent medical 
authority must be that disablement oc- 
curred within two years from the last ex- 
posure in cases of «bestosis, silicosis and 
lead poisoning, and in claims involving 
other occupational diseases that disability 
occurred within one year thereof. Duncan 
v. Carpenter, 233 N. C. 422, 64 S. E. (2d) 
410 (1951); Singleton v. D. T. Vance Mica 


Cu. 97. WorKMEN’s CompENSATION Act 


§ 97-58 


Co, 235. NoeCr. 315, 69 4S: 
(1952). 

But Finding Need Not Be Made within 
Two Years from Last Exposure.—Where 
disablement from silicosis occurs, as de- 
fined in § 97-54, and notice of claim is 
filed in accord with the provisions con- 
tained in this section, the claimant need 
not be advised by competent medical au- 
thority that he has silicosis within two 
years from the date of his last exposure. 
Singleton v. D. T. Vance Mica Co., 235 
N. C. 315, 69 S. E. (2d) 707 (1952). 


The reason for allowing two years from 
the date of the last exposure to silica dust 
in which to determine actual disability 
from silicosis is that silicosis is a progres- 
sive disease, the lung changes continuing 
to develop for one or two years after re- 
moval of the worker from the silica haz- 
ard. Brinkley v. United Feldspar & Min- 
erals 4Corp.,) 246° No C717, 1072S. BE. (2d) 
419 (1957). 


Incapacity Not Resulting within Two 
Years of Last Exposure.—Claimant was 
removed from the hazard of silica dust 
before becoming incapacitated within the 
meaning of § 97-54. He was thereafter em- 
ployed by the same employer for five 
years at the same wage at employment 
free from the hazard of silica dust. It was 
held that his retirement from such other 
occupation at the end of five years could 
not have been caused by incapacity from 
silicosis resulting within two years of the 
last exposure to silica dust, and compensa- 
tion therefor could not be sustained. 
Brinkley v. United Feldspar & Minerals 
Corp. 2469 Nal Ce 19897 Sob i (od). 419 
(1957). 

Evidence Other than Expert Medical 
Testimony is Competent.—While it is es- 
sential to establish the presence of silicosis 
or asbestosis by competent medical au- 
thority, evidence other than expert medi- 
cal testimony is competent on the question 
of whether claimant is disabled and 
whether such disablement occurred within 
two years from date of last exposure. 
Singleton v. D. T. Vance Mica Co., 235 
ING. 31569 on Ee (2d) 102: (1952 )e 


The employee is entitled to file his notice 
and claim for compensation at any time 
within one year from the time he was no- 
tified that he had silicosis. Duncan v. 
Carpenter, 233 N. C. 422, 64 S. E. (2d) 
410 (1951). See Autrey v. Victor Mica 
Co., 234 N. C. 400, 67 S. E. (2d) 383 
(1951). 

For decision under former statute re- 
lating to notice of death from occupational 
disease, see Blassingame v. Southern As- 


Be (2d) 707 
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bestos) Co., 217 NeG@.223) 7 0., Hee@)e478 
(1940). 

Applied, as to subsection (c), in Will- 
ingham v. Bryan Rock & Sand Co., 240 
N. C. 281, 82 S. E. (2d) 68 (1954). 

Cited in Whitted v. Palmer-Bee Co., 228 


N. C. 447, 46 S. E. (2d) 109 (1948); Wil- 
liams v. Ornamental Stone Co., 232 N. C. 
88, 59 S. E. (2d) 193 (1950); Fetner v. 
Rocky Mount Marble & Granite Works, 
251 N. C. 296,111 S. E. (2d) 324 (1959). 


§ 97-59. Employer to provide treatment.—In the event of disability 
from an occupational disease, the employer shall provide reasonable medical and/ 
or other treatment for such time as in the judgment of the Industrial Commission 
will tend to lessen the period of disability or provide needed relief; provided, how- 
ever, medical and/or other treatment for asbestosis and/or silicosis shall not ex- 
ceed a period of three years nor cost in excess of one thousand ($1,000.00) dollars 
in any one year; and, provided further, all such treatment shall be first author- 
ized by the Industrial Commission after consulting with the advisory medical com- 
mittee.» (1935c) 123 SD eeece 62. ) 

Editor’s Note. — The 1945 amendment 
increased the amount mentioned in this 
section from $334.00 to $1,000.00. 


§ 97-60. Examination of employees by advisory medical com- 
mittee; designation of industries with dust hazards.—The compulsory 
examination of employees and prospective employees as herein provided applies 
only to persons engaged or about to engage in an occupation which has been found 
by the Industrial Commission to expose them to the hazards of asbestosis and/or 
silicosis. The Industrial Commission shall designate by order each industry found 
subject to any such hazard and shall notify the employers therein before such ex- 
aminations are required. On and after March 26, 1935, it shall be the duty of 
every employer, in the conduct of whose business his employees or any of them 
are subjected to the hazards of asbestosis and/or silicosis, to provide prior to em- 
ployment necessary examinations of all new employees for the purpose of ascer- 
taining if any of them are in any degree affected by asbestosis and/or silicosis or 
peculiarly susceptible thereto; and every such employer shall from time to time, 
as ordered by the Industrial Commission, provide similar examinations for all of 
his employees whose employment exposes them to the hazards of asbestosis and/or 
silicosis. At least one member of the advisory medical committee or other physi- 
cian designated by the Industrial Commission shall make such examinations or be 
present when any such examination is made. The refusal of an employee to sub- 
mit to any such examination shall bar such employee from compensation or other 
benefits provided by this article in the event of disablement and/or death result- 
ing from exposure to the hazards of asbestosis and/or silicosis subsequent to such 
refusal. It shall be the duty of the Industrial Commission to make and/or or- 
der inspections of employments and to keep a record of all employments subject- 
ing employees to the hazards of asbestosis and/or silicosis, and to notify the em- 
ployer in any case where such hazard shall have been found to exist. The unrea- 
sonable failure of an employer to provide for any examination or his unreasonable 
refusal to permit any inspection nerein authorized shall constitute a misdemeanor 
and shall be punishable as such. (1935, c. 123.) 


The provision herein for pre-employ- 
ment examinations was cited by the court 
in Haynes v. Feldspar Producing Co., 222 
N. C. 163, 22 S. E. (2d) 275'(1942), as a 
justification for the harsh rule of the stat- 
ute in throwing full liability on the last 
employer regardless of how brief the em- 
ployment and how slight the injury as- 
cribable to it. 

Applied in Young v. Whitehall Co., 229 
N.C. 260 4998S ace aizo7 (1948). 


Stated in Duncan v. Carpenter, 233 N. 
C. 422, 64 S. E. (2d) 410 (1951). 

Cited in Willingham v. Bryan Rock & 
Sand Co., 240 N. C. 281, 82 S. EF. (2d) 68 
(1954); Fetner v. Rocky Mount Marble & 
Granite Works, 251 N. C. 296, 111 S. E. 
(2d) 324 (1959); Davis v. N. C. Granite 
Corp., 259 N. C. 672, 131 S. E. (2d) 335. 
(1963). 
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§ 97-61: Rewritten as §§ 97-61.1 to 97-61.7. 


Editor’s Note. — Session Laws 1955, c. been derived from Public Laws 1935, c. 123, 
525, s. 2, rewrote § 97-61 as §§ 97-61.1 and was amended by Session Laws 1945, c. 
through 97-61.7. The rewritten section had 762. 


§ 97-61.1. First examination of and report on employee having as- 
bestosis or silicosis.x—When an employee and the Industrial Commission are 
advised by the State Board of Health that an employee has asbestosis or silicosis, 
the employer shall be notified by the Industrial Commission, and the employee, 
when ordered by the Industrial Commission, shall go to a place designated by the 
Industrial Commission and submit to X-rays and a physical examination by the 
advisory medical committee, at least one of whom shall conduct the examination, 
and the member or members of the advisory medical committee conducting the 
examination shall forward the X-rays and findings to the member or members of 
the committee not present for the physical examination. The employer shall pay 
the expenses connected with the examination in such amounts as shall be directed 
by the Industrial Commission. Within thirty days after the completion of the 
examination, the advisory medical committee shall make a written report signed 
by all of its members setting forth: 

(1) The X-rays and clinical procedures used by the committee in arriving 
at its findings. 

(2) Whether or not the claimant has contracted asbestosis or silicosis. 

(3) The committee’s opinion expressed in percentages of the impairment of 
the employee’s ability to perform normal labor in the same or any 
other employment. 

(4) Any other matter deemed pertinent by the committee. 

When a competent physician certifies to the Industrial Commission that the 
employee’s physicial condition is such that his movement to the place of examina- 
tion ordered by the Industrial Commission as herein provided in §§ 97-61.1, 97- 
61.3 and 97-61.4 would be harmful or injurious to the health of the employee, the 
Industrial Commission shall cause the examination of the employee to be made by 
the advisory medical committee as herein provided at some place in the vicinity 
of the residence of the employee suitable for the purposes of making such exami- 
Navon.  al ao .Cr 2a ot Ce /O2 el 955;.c4 525 ssi 2.) 

Cross Reference.—See note to § 97-61. Cited in Davis v. N. C. Granite Corp., 

Applied in Pitman v. Carpenter, 247 N. 259 N. C. 672, 131 S. E. (2d) 335 (1963). 
C. 63, 100 S. E. (2d) 231, (1957). 


§ 97-61.2. Filing of first report; right of hearing; effect of report 
as testimony.—The advisory medical committee shall file its report in tripli- 
cate with the Industrial Commission, which shall send one copy thereof to the 
claimant and one copy thereof to the employer by registered mail or certified mail. 
Unless within thirty days from receipt of the copy of said report the claimant and 
employer, or either of them, shall request the Industrial Commission in writing to 
set the case for hearing for the purpose of examining and cross-examining the 
members of the advisory medical committee respecting the report of said commit- 
tee, and for the purpose of introducing additional testimony, said report shall be- 
come a part of the record of the case and shall be accepted by the Industrial Com- 
mission as expert medical testimony to be considered as such and in connection 
with all the evidence in the case in arriving at its decision. (1935, c. 123; 1945, c. 
(02. 4955,6, 220;8, 2511 904,.c450,'S..0)) 


Cross Reference.—See note § 97-61. inserted “or certified mail” at the end of the 
Editor’s Note. — The 1963 amendment first sentence. 
§ 97-61.3. Second examination and report. — As soon as practicable 


after the expiration of one year following the initial examination by the advisory 
medical committee and when ordered by the Industrial Commission, the employee 
shall again appear before the advisory medical committee, at least one of whom 
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shall conduct the examination, and the member or members of the advisory 
medical committee conducting the examination shall forward the X-rays and find- 
ings to the member or members of the committee not present for the physical ex- 
amination. Within thirty days after the completion of the examination, the ad- 
visory medical committee shall make a written report to the Industrial Commis- 
sion signed by all of its members, setting forth any change since the first report 
in the employee’s condition which is due to asbestosis or silicosis, said report to 
be filed in triplicate with the Industrial Commission, which shall send one copy 
thereof to the claimant, and one copy to the employer by registered mail or 
certified mail. The claimant and employer, or either of them, shall have the 
right only at the final hearing provided for in G. S. 97-61.4 to examine or cross- 
examine the members of the advisory medical committee respecting the second 
report of the committee. (1935, c. 123; 1945, c. 762; 1955, c. 525, s. 2; 1959, 
CrOC or si cs 


Cross Reference.—See note to § 97-61. Applied in Pitman v. Carpenter, 247 N. 

Editor’s Note—The 1959 amendment  C. 63, 100 S. E. (2d) 231 (1957). 
inserted “or certified mail’ at the end of Cited in Davis v. N. C.’Granite Corp., 
the second sentence. 259. N:- Ce 672, 181 ©: Ee (2d) 235 (1963). 

§ 97-61.4. Third examination and report. — As soon as practicable 


after the expiration of two years from the first examination and when ordered 
by the Industrial Commission, the employee shall appear before the advisory 
medical committee, or at least two of them, for final X-rays and physical examina- 
tion. Upon completion of this examination and within thirty days, the advisory 
medical committee shall make a written report setting forth: 


(1) The X-rays and clinical procedures used by the committee. 

(2) To what extent, if any, has the damage to the employee’s lungs due to 
asbestosis or silicosis changed since the first examination. 

(3) The opinion of the committee, expressed in percentages, with respect to 
the extent of impairment of the employee’s ability to earn in the same 
or any other employment the wages which the employee was receiv- 
ing at the time of his last injurious exposure to asbestosis or silicosis. 

(4) Any other matter deemed pertinent by the committee. 

Said report shall be filed in triplicate with the Industrial Commission which 
shall send one copy thereof to the claimant and one copy to the employer by 
registered mail or certified mail. (1935, c. 123; 1945, c. 762; 1955, c. 525, s. 2; 
1959) Gaaooies. 1...) 


Cross Reference.—See note to § 97-61. Applied in Pitman y. Carpenter, 247 N. 
Editor’s Note—The 1959 amendment C. 63, 100 S. E. (2d) 231 (1957). 
added “or certified mail” at the end of the Cited in Davis v. N. C. Granite Corp., 
section. 259 N. C, 672, 131 S. E. (2d) 335.(1968). 


§ 97-61.5. Hearing after first examination and report; removal of 
employee from hazardous occupation; compensation upon removal 
from hazardous occupation.—(a) After the employer and employee have re- 
ceived notice of the first committee report, the Industrial Commission, unless it 
has already approved an agreement between the employer and employee, shall 
set the matter for hearing at a time and place to be decided by it, to hear any con- 
troverted questions, determine if and to whom liability attaches, and where ap- 
propriate, file a written opinion with its findings of fact and conclusions of law 
and cause its award to be issued thereon, all of which shall be subject to modifica- 
tion as provided in G. S. 97-61.6. 

(b) If the Industrial Commission finds at the first hearing that the employee 
has either asbestosis or silicosis or if the parties enter into an agreement to the 
effect that the employee has silicosis or asbestosis, it shall by order remove the 
employee from any occupation which exposes him to the hazards of asbestosis or 
silicosis, and if the employee thereafter engages in any occupation which exposes 
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him to the hazards of asbestosis or silicosis without having obtained the written 
approval of the Industrial Commission as provided in G. S. 97-61.7, neither he, 
his dependents, personal representative nor any other person shall be entitled to 
any compensation for disablement or death resulting from asbestosis or silicosis; 
provided, that if the employee is removed from the industry the employer shall pay 
or cause to be paid as in this subsection provided to the employee affected by 
such asbestosis or silicosis a weekly compensation equal to 60% of his average 
weekly wages before removal from the industry, but not more than thirty-seven 
dollars and fifty cents ($37.50) or less than ten dollars ($10.00) a week, which 
compensation shall continue for a period of 104 weeks. Payments made under this 
subsection shall be credited on the amounts payable under any final award in the 


cause entered under G. S. 97-61.6. (1935, c. 123; 1945, c. 762; 1955, c. 525, s. 2; ¢. 


1354; 1957, c. 1217; c. 1396, s. 8; 1963, c. 604, s. 6.) 


Cross Reference.—See note to § 97-61. 

Editor’s Note. — The second 1955 act, 
substituted $32.00 for $30.00 and $10.00 for 
$8.00 near the end of subsection (b). 

The first 1957 amendment substituted 
$35.00 for $32.50 in subsection (b). The 
second 1957 amendment inserted after “sili- 
cosis” near the beginning of the subsection 
“or if the parties enter into an agreement to 
the effect that the employee has silicosis or 
asbestosis.” 

The 1963 amendment, effective July 1, 
1963, substituted near the end of subsec- 


tion (b) “thirty-seven dollars and fifty 
cents ($37.50)” for “thirty-five dollars 
($35.00).” 


Act Contemplates That Employee Will 
Seek Other Remunerative Employment.— 
The Workmen’s Compensation Act con- 
templates that an employee will not be al- 
lowed to remain exposed to silica dust or 
asbestos dust until he becomes actually in- 
capacitated within the meaning of § 97-54, 
and that if removed from the hazard before 
such incapacity, he will seek and obtain 
other remunerative employment. Brinkley 
v. United Feldspar & Minerals Corp., 246 
Ne Gal OT So enced) 419.1957). 

Compensation Where Employee’s Con- 
dition Is Complicated by Tuberculosis.— 


Where an employee is ordered to abstain 
from employment in an industry having 
the hazards of silica dust and directed to 
report for second and third medical ex- 
aminations under §§ 97-61.3 and 97-61.4, 
it is proper that he be awarded the com- 
pensation provided by subsection (b) of 
this section without consideration of the 
fact that his condition was complicated 
by pulmonary tuberculosis, since the total 
amount of compensation is to be deter- 
mined on the hearing after the third medi- 
cal report as provided in § 97-61.6, at 
which time consideration should be given 
to the tubercular condition in accordance 
with § 97-65. Pitman vy. Carpenter, 247 N. 
C. 63, 100 S. E. (2d) 231 (1957). 

Former Law. — As to removal from 
hazardous employment and rehabilitation 
under former § 97-61, now rewritten as §§ 
97-61.1 to 97-61.7, see Young v. Whitehall 
Co., 229 N. C. 360, 49 S. E. (2d) 797 
(1948); Bye v. Interstate Granite Co., 230 
N. C. 334, 53 S. E. (2d) 274 (1949); Mid- 
kiff v. North Carolina Granite Corp., 235 
Noo GG 1490. 60s Hea tod) “166. (1952); 
Honeycutt v. Carolina Asbestos Co., 235 
NaGe 471) VOvoe ban (2d)) 426° C1952)", 

Stated in Davis v. N.. C. Granite Corp., 
ZOOMING a Oe ataloe 2. Coed) sa5 (1963). 


97-61.6. Hearing after third examination and report; compensa- 
tion for disability and death from asbestosis or silicosis.—After receipt 
by the employer and employee of the advisory medical committee’s third report, 
the Industrial Commission, unless it has approved an agreement between the em- 
ployee and employer, shall set a final hearing in the cause, at which it shall receive 
all competent evidence bearing on the cause, and shall make a final disposition 
of the case, determining what compensation, if any, the employee is entitled to 
receive in addition to the 104 weeks already received. 

Where the incapacity for work resulting from asbestosis or silicosis is found to 
be total, the employer shall pay, or cause to be paid, to the injured employee dur- 
ing such total disability a weekly compensation equal to sixty per centum (60%) 
of his average weekly wages, but not more than thirty-seven dollars and fifty cents 
($37.50), nor less than ten dollars ($10.00), a week; and in no case shall the period 
covered by such compensation be greater than 400 weeks, nor shall the total 
amount of all compensation exceed twelve thousand dollars ($12,000.00). 

When the incapacity for work resulting from asbestosis or silicosis is partial, 
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the employer shall pay, or cause to be paid, to the affected employee, a weekly 
compensation equal to sixty per centum (60%) of the difference between his 
average weekly wages at the time of his last injurious exposure, and the average 
weekly wages which he is able to earn thereafter, but not more than thirty-seven 
dollars and fifty cents ($37.50) a week, and provided that the total compensation 
so paid shall not exceed a period of 196 weeks, in addition to the 104 weeks for 
which the employee has already been compensated. 


Provided, however, should death result from asbestosis or silicosis within two 
years from the date of last exposure, or should death result within 350 weeks 
from the date of last exposure and while the employee is entitled to compensation 
for disablement due to asbestosis or silicosis, either partial or total, then in either 
of these events, the employer shall pay, or cause to be paid, by one of the methods 
set forth in G. S. 97-38 a total compensation which, when added to the payments 
already made for partial or total disability to time of death, shall not exceed twelve 
thousand dollars ($12,000.00) including burial expenses. (1935, c. 123; 1945, 


©. 762:°1955)'c, 525) sazacatons 1957, c. 12171963 er604 4 s7 7/2) 


Cross Reference.—See note to § 97-61. 

Editor’s Note. — The second 1955 act 
substituted $32.50 for $30.00 and $10.00 for 
$8.00. It also substituted $10,000 for $8,000 
near the end of the second and fourth para- 
graphs. 

The 1957 amendment substituted $35.00 
for $32.50 in the second and third para- 
graphs. 

The 1963 amendment, effective July 1, 
1963, substituted in the second and third 
paragraphs “thirty-seven dollars and fifty 
cents ($37.50)” for “thirty-five dollars 
($35.00).” It also substituted “twelve thou- 
sand dollars ($12,000.00)” for “ten thou- 
sand dollars ($10,000.00)” near the end of 
the second and fourth paragraphs. 

Purpose of Section. — Because of the 
difficulty of effecting a cure and the length 
of time necessary to ascertain the extent 
of the disability, this section fixes a time 
in the future when the total amount of 
compensation will be determined. Pitman 
v. Carpenter, 247 N. C. 63, 100 S. E. (2d) 
231 (1957). 

The language of the last paragraph of 
this section is clear, positive and under- 
standable. When the language of a statute 
is plain and free from ambiguity, express- 
ing a single, definite and sensible mean- 
ing, that meaning is conclusively presumed 
to be the meaning which the legislature in- 
tended, and the statute must be interpreted 
accordingly. Davis v. N. C. Granite Corp., 
259 N. C. 672, 131 S. E. (2d) 335 (1963). 

The last paragraph of this section pro- 
vides two conditions under which depen- 
dents of a deceased employee, who had sili- 
cosis, are entitled to compensation on ac- 
count of his death: (1) If death results 
from silicosis within two years from the 
date of last exposure, or (2) if death re- 
sults within 350 weeks from the date of 


last exposure and while the employee is 
entitled to compensation for disablement 
due to silicosis, either partial or total. 
These conditions are stated in indepen- 
dent clauses of a compound sentence and 
neither clause is dependent upon the other. 
Davis v. N. CG. Granite €orp.. 2599 Ne C- 
yes THES 1B (eGR) Seat (GCs) 

When Compensation Allowed Although 
Death Does Not Result from Silicosis.— 
Under this section the dependents of a de- 
ceased employee are entitled to compensa- 
tion if the employee dies within 350 weeks 
from the date of last exposure to silicosis 
and while he is receiving or is entitled to 
receive compensation for disability due to 
silicosis, either partial or total, notwith- 
standing that the death does not result 
from silicosis. Davis v. N. C. Granite 
Corp., 259 N. C. 672, 131 S. E. (2d) 335 
(1963). 

The clear intent of this section to pro- 
vide compensation for death occurring 
within 350 weeks from the date of last ex- 
posure if the employee was at the time of 
death receiving compensation for disable- 
ment due to silicosis, even though the 
death does not result from silicosis, must 
be given effect notwithstanding § 97-2, 
subdivisions (6) and (10), and § 97-52, 
since the specific provisions relating to sili- 
cosis, which were enacted because of the 
peculiar course of the disease, must be con- 
strued as an exception to the general tenor 
of the Workmen’s Compensation Act to 
provide compensation for death only if it 
results from an accident arising out of and 
in the course of the employment. Davis v. 
N..Ge Granite Corprscho Ny,G. 672131: 
E. (2d) 335, (1963). 

Consideration of Fact That Employee 
Suffers from Tuberculosis.--See note to 
§ 97-65. 
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§ 97-61.7. Waiver of right to compensation as alternative to forced 
change of occupation.—An employee who has been compensated under the 
terms of G. S. 97-61.5(b) as an alternative to forced change of occupation, may, 
subject to the approval of the Industrial Commission, waive in writing his right 
to further compensation for any aggravation of his condition that may result from 
his continuing in an occupation exposing him to the hazards of asbestosis or sili- 
cosis, in which case payment of all compensation awarded previous to the date of 
the waiver as approved by the Industrial Commission shall bar any further claims 
by the employee, or anyone claiming through him, provided, that in the event of 
total disablement or death as a result of asbestosis or silicosis with which the em- 
ployee was so affected, compensation shall nevertheless be payable, but in no 
case, whether for disability or death or both, for a longer period than 100 weeks 
in addition to the 104 weeks already paid. Such written waiver must be filed 
with the Industrial Commission, and the Commission shall keep a record of each 
waiver, which record shall be open to the inspection of any interested person. 
(ieoo eres L945) ¢, /02 +1995, Cc. 525, Ss 2.) 


Cross Reference.—See note to § 97-61. 
Waiver Inapplicable as to Subsequent 
Employment.—A waiver of an employee’s 
right to compensation for silicosis signed 
by the employee upon his employment by 
one employer does not apply to or waive 


the employee’s right to compensation for 
silicosis upon his subsequent employment 
by an entirely separate employer. Fetner 
v. Rocky Mount Marble & Granite Works, 
251 N. C. 296, 111 S. E. (2d) 324 (1959). 


§ 97-62. ‘‘Silicosis’’ and ‘‘asbestosis’’ defined.—The word “silicosis” 
shall mean the characteristic fibrotic condition of the lungs caused by the inhala- 


tion of dust of silica or silicates. 


condition of the lungs caused by the inhalation of asbestos dust. 


Asbestosis is a disease of the lungs oc- 
curring in persons working in air laden 
with asbestos dust. It is infrequent as 
compared to silicosis, but has somewhat 
similar symptoms and consequences. 
Young v. Whitehall Co., 229 N. C. 360, 49 
S. E. (2d) 797 (1948). 


§ 97-63. Period necessary for 


“Asbestosis” shall mean a characteristic fibrotic 


(1935¢e 1230) 


Quoted in Midkiff v. North Carolina 
Granite Corp., 235 N. C. 149, 69 S. E. (2d) 
166 (1952). 

Stated in Pitman v. Carpenter, 247 N. 
CuG3e 100RSs MeGed mest 4osm@es Davishv. 
INGs Cae Granites Gorpiec oon Nemes Ouewnts L 
S. E. (2d) 335 (1963). 


employee to be exposed.—Compen- 


sation shall not be payable for disability or death due to silicosis and/or asbestosis 
unless the employee shall have been exposed to the inhalation of dust of silica or 
silicates or asbestos dust in employment for a period of not less than two years in 
this State, provided no part of such period of two years shall have been more than 


ten years prior to the last exposure. 
Section Held Applicable to Rehabilita- 
tion Benefits under Former § 97-61.— 
Employee had worked in granite industry 
from time to time during eighteen years. 
However, from 1940 to 1946 he worked in 
a non-dusty trade outside North Carolina 
and from 1946 to March, 1949, in a non- 
dusty trade inside this State. From March, 
1949, until June, 1950, he worked in defen- 
dant’s granite shed. He then left the dusty 
trade and filed claim for rehabilitation 
benefits, having developed silicosis. An 
award of rehabilitation benefits under for- 
mer § 97-61 by the Commission was re- 
versed by the Supreme Court, which held 


§ 97-64. General provisions of 


RA eet ed hae 


that no benefits can be obtained under the 
act until the employee has worked at least 
two years in a dusty trade in this State 
within the preceding ten years. Midkiff v. 
North Carolina Granite Corp., 235 N. C. 
149, 69 S. E. (2d) 166 (1952). 

Requirements of This Section and § 97- 
57 Essential to Award for Silicosis.—See 
note to § 97-57. 

Applied in Hicks v. North Carolina 
Granite Corp., 245 N. C. 233, 95 S. E. (2d) 
506 (1956). 

Cited in Autrey v. Victor Mica Co., 234 
N. C.,400, 67-S.. E> (2d) 883 (1951). 


act to control as regards benefits. 


—Except as herein otherwise provided, in case of disablement or death from sili- 


2D N. C—8 
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cosis and/or asbestosis, compensation shall be payable in accordance with the pro- 


visions of the North Carolina Workmen’s Compensation Act. 


Purpose of Section. — With a view to 
averting the unjust and oppressive results 
of an indiscriminate transfer of workers 
affected by asbestosis or silicosis from 
their accustomed occupations to other em- 
ployments under the economic threat of 
deprivation of compensation, the legis- 
lature established in this section the gen- 
eral rule that an employee becoming dis- 
abled by asbestosis or silicosis within the 


(iL 935,861.23) 


terms of the specific definition embodied 
in § 97-54 should be entitled to ordinary 
compensation measured by the general 
provisions of the Workmen’s Compensa- 
tion Act. Young v. Whitehall Co., 229 N. 
C. 360, 49 S. E. (2d) 797 (1948). 

Cited in Brinkley v. United Feldspar & 
Minérals *Corp.,’ 246 "N.C. a7,°97--S. 1; 
(2d) 419 (1957). 


§ 97-65. Reduction of rate where tuberculosis develops.—In case of 
disablement or death due primarily from silicosis and/or asbestosis and compli- 
cated with tuberculosis of the lungs compensation shall be payable as hereinbefore 


provided, except that the rate of payments may be reduced one-sixth. 


123.) 


Time for Making Reduction in Award. 
—It is at the time of determining the 
total amount of compensation as provided 
in § 97-61.6 that the Commission should 
take into consideration the fact that the 
employee’s condition is complicated by 
pulmonary tuberculosis and determine in 
its wisdom the extent to which the pro- 
visions of this section should affect the 
compensation payable to the employee. 
Pitman v. Carpenter, 247 N. C. 63, 100 S. 
E. (2d) 231 (1957). 

Reduction of Award Rests in Discretion 


(.1935;,.c. 


of Commission. — Where the Industrial 
Commission finds that a disabled em- 
ployee was suffering from tuberculosis as 
well as from silicosis, whether the award 
for disability from silicosis should be re- 
duced one-sixth rests in the discretion of 
the Industrial Commission. Stewart v. 
Duncan, 239 0N..C...640, 80 .S. Hh. (od)a764 
(1954); Fetner v. Rocky Mount Marble & 
Granite Works, 251 N. C. 296, 111 S. E. 
(2d) 324 (1959). 

Cited in Duncan v. Carpenter, 233 N. 
C. 422, 64 S. E. (2d) 410 (1951). 


§ 97-66. Claim where benefits are discontinued.—Where compensa- 


tion payments have been made and discontinued, and further compensation is 
claimed, whether for disablement, disability or death from lead poisoning, the 
claim for further compensation shall be made within two years after the last pay- 
ment, but in all other cases of occupational disease claims for further compensa- 
tion shall be made within one year after the last payment, provided, that claims for 
further compensation for asbestosis or silicosis shall be governed by the final 
award as set forth in Gao..97-61.6. (1935, °c. 123 °1945."c. 762, 1955, c. a2, 
Sion) 


Editor’s Note. — Prior to the 1945 The 1955 amendment rewrote this sec- 


amendment this section also related to re- 
quirements as to notice of occupational 
disease to employer or Industrial Com- 
mission, and to waiver of notice and claim 
where payments are made. For present 
provisions as to report and notice to em- 
ployer and time for filing claim, see § 


tion. 

For decision under former provisions of 
this section, see Blassingame v. Southern 
Asbestos "Gos 27) No Ge 2230 7 Se Baced) 
478 (1940). 

Stated in Duncan vy. Carpenter, 233 N. 
C. 422, 64 S. E. (2d) 410 (1951). 


97-58. 


§$ 97-67. Post-mortem examinations; notice to next of kin and in- 
surance carrier.—Upon the filing of a claim for death from an occupational 
disease where in the opinion ot the Industrial Commission a post-mortem exami- 
nation is necessary to accurately ascertain the cause of death, such examination 
shall be ordered by the Industrial Commission. A full report of such examination 
shall be certified to the Industrial Commission. The surviving spouse or next 
kin and the employer or his insurance carrier, if their identity and whereabouts 
can be reasonably ascertained, shal] be given reasonable notice of the time and 
place of such post-mortem examination, and, if present at such examination, shall 
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be given an opportunity to witness the same. Any such person may be present at 
and witness such examination either in person or through a duly authorized rep- 
resentative. If such examination is not consented to by the surviving husband or 
wife or next of kin, all right to compensation shall cease. (1935, c. 123.) 


§ 97-68. Controverted medical questions.—The Industrial Commission 
may at its discretion refer to the advisory medical committee controverted 
medical questions arising out of occupational disease claims other than asbestosis 
or silicosis. (1935, c. 123; 1955, c. 525, s. 4.) 

Editor’s Note. — The 1955 amendment Cited in Autrey v. Victor Mica Co., 234 
rewrote this section. NiiGa4005567;) Sven (odes 8anGi951). 


§ 97-69. Examination by advisory medical committee; inspection 
of medical reports.—The advisory medical committee, upon reference to it 
of a case of occupational disease shall notify the employee, or, in case he is dead, 
his dependents or personal representative, and his employer to appear before the 
advisory medical committee at a time and place stated in the notice. If the em- 
ployee be living, he shall appear before the advisory medical committee at the 
time and place specified then or thereafter and he shall submit to such examina- 
tions including clinical and X-ray examinations as the advisory medical commit- 
tee may require. The employee, or, if he be dead, the claimant and the employer 
shall be entitled to have present at all such examinations, a physician admitted to 
practice medicine in the State who shall be given every reasonable facility for ob- 
serving every such examination whose services shall be paid for by the claimant or 
by the employer who engaged his services. If a physician admitted to practice 
medicine in the State shall certify that the employee is physically unable to appear 
at the time and place designated by the advisory medical committee, such commit- 
tee may, upon the advice of the Industrial Commission, and on notice to the em- 
ployer, change the place and/or time of the examination so as to reasonably facili- 
tate the examination of the employee, and in any such case the employer shall fur- 
nish transportation and provide for other reasonably necessary expenses incidental 
to necessary travel. The claimant and the employer shall produce to the advisory 
medical committee all reports of medical and X-ray examinations which may be 
in their respective possession or control showing the past or present condition of 
the employee to assist the advisory medical committee in reachiug its conclusions. 
Provided that this section shall not apply to a living employee who has contracted 
asbestosis or silicosis. (1935, c. 123; 1955, c. 525, s. 5.) 

Editor’s Note. — The 1955 amendment Cited in Autrey v. Victor Mica Co., 234 
added the proviso at the end of the sec- N. C. 400, 67 S. E. (2d) 383 (1951). 
tion. 


§ 97-70. Report of committee to Industrial Commission.—The ad- 
visory medical committee, shall, as soon as practicable after it has completed its 
consideration of a case, report to the Industrial Commission its opinion regarding 
all medical questions involved in the case. The advisory medical committee shall 
include in its report a statement of what, if any, physician or physicians were pres- 
ent at the examination on behalf of the claimant or employer and what, if any, 
medical reports and X-rays were produced by or on behalf of the claimant or em- 
ployer. (1935, c. 123.) 

Cited in Autrey v. Victor Mica Co., 234 
N. C. 400, 67 S. E. (2d) 383 (1951). 


§ 97-71. Filing report; right of hearing on report.—The advisory 
medical committee shall file its report in triplicate with the Industrial Commission, 
which shall send one copy thereof to the claimant and one copy to the employer by 
registered mail. Unless within thirty days from receipt of the copy of said report 
the claimant and/or employer shall request the Industrial Commission in writing 
to set the case for further hearing for the purpose of examining and/or cross-ex- 
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amining the members of the advisory medical committee respecting the report of 
said committee, said report shall become a part of the record of the case and shall 
be accepted by the Industrial Commission as expert medical testimony to be con- 
sidered as such in connection with all the evidence in the case in arriving at its 
decision. (1935, c. 123.) 

Cited in Autrey v. Victor Mica Co., 234 
N. C. 400, 67 S. E. (2d) 383 (1951). 


§ 97-72. Appointment of advisory medical committee; terms of 
office; duties and functions; salaries and expenses.—There shal] be an 
advisory medical committee consisting of three members, who shall be licensed 
physicians in good professional standing and peculiarly qualified in the diagnosis 
and/or treatment of occupational diseases. They shall be appointed by the In- 
dustrial Commission with the approval of the Governor, and one of them shall be 
designated as chairman of the committee by the Industrial Commission. The mem- 
bers of committee shall be appointed to serve terms as follows: One for a term of 
two years, one for a term of four years, and one for a term of six years. Upon 
the expiration of each term as above mentioned the Industrial Commission shall 
appoint a successor for a term of six years; except that the terms of the members 
first appointed shal] expire June thirtieth, one thousand nine hundred thirty-six. 
The function of the committee shall be to conduct examinations and make reports 
as required by §§ 97-61 and 97-68 to 97-71, and to assist in any post-mortem 
examinations provided for in § 97-67 when so directed by the Industrial Commis- 
sion. Members of the committee shall devote to the duties of the office so much 
of their time as may be required in the conducting of examinations with reason- 
able promptness, and they shall attend hearings as scheduled by the Industrial 
Commission when their attendance is desired for the purpose of examining and 
cross-examining them respecting any report or reports made by them. 

The members of the advisory medical committee shall be paid such salaries and/ 
or fees and expenses, and in monthly installments or in such other manner as may 
be determined by the Governor and approved by the Advisory Budget Commis- 
sion) (1935.4) 123, 525, si79) 

Editor’s Note. — The 1955 amendment was rewritten as §§ 97-61.1 through 97- 
added § 97-61 to the sections referred to in 61.7. 
the fifth sentence. By the same act, § 97-61 


§ 97-73. Expenses of making examinations.—The Industrial Com- 
mission shall establish a schedule of reasonable charges to defray expenses in- 
curred in making examinations pursuant to §§ 97-60, 97-61 and 97-67, such 
charges to be collected in accordance with rules and regulations which shall be 
adopted by the Industrial Commission. Said charges shall be collected from em- 
ployers who by order of the Industrial Commission are determined to be sub- 
ject to the hazards of asbestosis and/or silicosis. (1935, c. 123; 1955, ¢. 525, s. 8.) 

Editor’s Note. — The 1955 amendment 61 was rewritten as §§ 97-61.1 through 
added § 97-61 to the sections referred to 97-61.7. 
in the first sentence. By the same act, § 97- 


§ 97-74. Expense of hearings taxed as costs in compensation 
cases; fees collected directed to general fund. —In hearings arising out of 
claims for disability and/or death resulting from occupational diseases the Indus- 
trial Commission shall tax as a part of the costs in cases in which compensation is 
awarded a reasonable allowance for the services of members of the advisory medi- 
cal committee attending such hearings and reasonable allowances for the services 
of members of the advisory medical committee for making investigations in con- 
nection with all claims for compensation on account of occupational diseases, in- 
cluding uncontested cases, as well as contested cases, and whether or not hearings 
shall have been conducted in connection therewith. All such charges, fees and al- 
lowances to be collected by the Industrial Commission shall be paid into the gen- 
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eral fund of the State treasury to constitute a fund out of which to pay the ex- 
penses of the advisory medical committee. (1935, c. 123.) 


§ 97-75. Making up deficiency by assessment upon employers in 
hazardous industries; provision for annual fund.—In the event the amount 
appropriated by the General Assembly and the charges, fees and allowances so 
assessed and collected and paid into the State treasury shall not be sufficient to pay 
the full cost incurred by the advisory medical committee in making examinations 
of employees, and conducting post-mortem examinations, and in making investiga- 
tions of claims arising under this article, and in testifying before the Industrial 
Commission, the Industrial Commission shall assess against the employers found 
by the Industrial Commission to be subject to the hazards of asbestosis and/or 
silicosis an amount sufficient to pay such cost, said amount to be assessed against 
such employers pro rata on the basis of annual pay roll. The Industrial Com- 
mission is authorized to assess and collect in advance in the beginning of any 
year from the employers subject to such hazard an amount estimated as nec- 
essary to pay such cost. Said amount when so assessed shall be paid by such 
employers within ten days after the notice of assessment, and when collected by 
the Industrial Commission shall be paid into the State treasury as a part of the 
fund out of which to pay the expenses of the advisory medical committee. In 
the event such amount so assessed shall be found to be in excess of the cost in- 
curred by such advisory medical committee in the performance of its duties under 
this article, such excess shall be credited against the estimate of the cost to be in- 
curred by said committee for the succeeding year. In case the amount so assessed 
shall be insufficient to pay such cost the Industrial Commission is authorized to 
make an additional assessment to be made at the end of the regular assessment 
period and to be collected from the employers subject to the hazards of asbestosis 
and/or silicosis. (1935, c. 123.) 


§ 97-76. Inspection of hazardous employments; refusal to allow 
inspection made misdemeanor.—The Industrial Commission shall make in- 
spections of employments for the purpose of ascertaining whether such employ- 
ments, or any of them, are subject to the hazards of asbestosis and/or silicosis, 
and for the purpose of making studies and recommendations with a view to reduc- 
ing and/or eliminating such hazards. The Industrial Commission, and/or any 
person selected by it, is authorized to enter upon the premises of employers where 
employments covered by this article are being carried on tc make examinations 
and studies as aforesaid. Any employer, or any officer or agent of an employer, 
who unreasonably prevents or obstructs any such examinations or study shall be 
guilty of a misdemeanor. (1935, c. 123.) ; 

Cited in Young v. Whitehall Co., 229 N. v. North Carolina Granite Corp., 235 N. 
C. 360, 49 S. BE. (2d) 797 (1948); Midkiff C. 149, 69 S. E. (2d) 166 (1952). 


§ 97-77. North Carolina Industrial Commission created; members 
appointed by Governor; terms of office; chairman.—There is hereby 
created a commission to be known as the North Carolina [ndustrial Commission, 
consisting of three commissioners who shall devote their entire time to the duties 
of the Commission. The Governor shall appoint the members of the Commission, 
one for a term of two years, one for a term of four years, and om for a term of 
six years. Upon the expiration of each term as above mentioned, the Governor 
shall appoint a successor for a term of six years, and thereafter the term of office 
of each commissioner shall be six years. Not more than one appointee shall be a 
person who, on account of his previous vocation, employment or affiliations, can 
be classed as a representative of employers, and not more than one appointee shall 
be a person who, on account of his previous vocation, employment or affiliations, 
can be classed as a representative of employees. One member, to be designated 
by the Governor, shall act as chairman. (1929, c. 120, s. 51; 1931, c. 274, s. 3.) 
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Editor’s Note—The 1931 amendment 
struck out the following words formerly 
appearing at the end of this section: “And 
such member so selected as chairman shall 
not be one who, on account of his previous 
vocation, employment or affiliations, can 
be classed either as representative of em- 
ployers or as representative of employ- 
eesy, 

For act authorizing the Industrial Com- 
mission to hear and determine certain 
listed tort claims against certain State de- 
partments and agencies, see Session Laws 
1949, c. 1138. 

The Industrial Commission is primarily 
an administrative agency of the State, 
charged with the duty of administering the 
provisions of the Workmen’s Compensa- 
tion Act. Hanks vy. Southern Public Utili- 
ties’ Co. 210 No Cy 312 sl somomeee 252 
(1936), citing In re Hayes, 200 N. C. 133, 
156 S. E. 791 (1931). See Brice v. Robert- 
son House Moving, Wrecking & Salvage 
Co., 249 N. C. 74, 105 S. E. (2d) 439 (1958). 

The Commission is not a court of gen- 
eral jurisdiction. It can have no implied 
jurisdiction beyond the presumption that 
it is clothed with power to perform the 
duties required of it by the law entrusted 
to it for administration. Barber v. Minges, 
223 N. C. 213, 25 S. E. (2d) 837 (1943). 

The Industrial Commission is not a 
court of general jurisdiction. It is an ad- 
ministrative board with quasi-judicial func- 
tions and has a special or limited jurisdic- 
tion created by statute and confined to its 
terms. Letterlough vy. Atkins, 258 N. C. 
166, 128 S. E. (2d) 215 (1962). 

Jurisdiction Limited.—In its functions 
as a court, the jurisdiction of the Indus- 
trial Commission is limited, and jurisdic- 
tion cannot be conferred on it by agree- 
ment or waiver. Chadwick y. North Caro- 
lina Department of Conservation, etc., 219 
N. C. 766, 14 S. E. (2d) 842 (1941). 

The jurisdiction of the Industrial Com- 
mission may not be enlarged or extended 
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by act or consent of parties, nor may ju- 
risdiction be conferred by agreement or 
waiver. Letterlough v. Atkins, 258 N. C. 
166, 1288S. E. (2d) 215 (962). 

Commission Is Special Tribunal When 
Considering Claims.—When a claim for 
compensation has been filed and the em- 
ployer and employee have failed to reach 
an agreement, the statute authorizes the 
Commission to hear and determine all 
matters in dispute. Thereupon, the Com- 
mission is constituted a special or limited 
tribunal, and is invested with certain judi- 
cial functions, and possesses the powers 
and incidents of a court, within the provi- 
sions of the act, and necessary to deter- 
mine the rights and liabilities of employees 
and employers. Hanks v. Southern Public 
Utilities Co., 210 N. C. 312, 186 S. E. 252 
(1936). 

In approving settlements the Commis- 
sion acts in its judicial capacity. Letter- 
lough v. Atkins, 258 N. C. 166, 128 S. E. 
(2d) 215 (1962). 

The legislature intended that the In- 
dustrial Commission should administer 
the Workmen’s Compensation Act under 
summary and simple procedure, distinctly 
its Own, so as to furnish speedy, substan- 
tial, and complete relief to parties bound by 
the act. Greene v. Spivey, 236 N. C. 435, 
73 S. E. (2d) 488 (1952). 

The Commission may not ex mero motu 
institute a proceeding. Letterlough vy. At- 
kins) 258 ENw CaelG6 wel 2Smo or, aCe Gare lip 
(1962). 

Majority of Commission—The Commis- 
sion is a continuing body. As a Com- 
mission it acts by a majority of its quali- 
fied members at the time decision is made. 
A vote of two of the then members, 
therefore, constituted a majority of the 
Commission empowered to act for the 
Commission. Gant vy. Crouch, 243 N. C. 
604, 91 S. E. (2d) 705 (1956). 

Cited in Worley v. Pipes, 229 N. C. 465, 
50 S. E. (2d) 504 (1948). 


§ 97-78. Salaries ana expenses; secretary aad other clerical assist- 


ance; annual report.—(a) The salaries ot the chairman and each ot the other 
commissioners shall be fixed by the Governor, subject to the approval ot the Ad- 
visory Budget Commission, such salaries to be payable in monthly installments. 

(b) The Commission may appoint a secretary whose duties shall be pre- 
scribed by the Commission, and whose salary shall be fixed by the Governor 
subject to the approval of the Advisory Budget Commission and who, upon 
entering upon his duties, shall give bond in such sum as may be fixed by the 
Commission, and who may be removed at the will of the Commission. The 
Commission may also employ such clerical or other assistance as it may deem 
necessary, and fix the compensation of all persons so employed, such compensa- 
tion to be in keeping with the compensation paid to the persons employed to do 
similar work in other State departments. 
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(c) The members of the Commission and its assistants shall be entitled to re- 
ceive from the State their actual and necessary expenses while traveling on the 
business of the Commission, but such expenses shall be certified by the person who 
incurred the same, and shall be approved by the chairman of the Commission be- 
fore payment is made. 

(d) All salaries and expenses of the Commission shall be audited and paid out 
of the State treasury, in the manner prescribed for similar expenses in other de- 
partments or branches of the State service, and to defray such salaries and ex- 
penses a sufficient appropriation shall be made under the General Appropriation 
Act as made to other departments, commissions and agencies of the State gov- 
ernment. 

(e) The Commission shall publish annually for free distribution a report of the 
administration of this article. together with such recommendations as the Com- 
mission deems advisable. (1929, c. 120, s. 52; 1931, c. 274 s. 9; 1941, c. 358, s. 
2: 1947, c. 823° 1957, c. 541, s. 6.) 

Editor’s Note. — Prior to the 1931 
amendment the salary of the chairman 


The 1947 amendment substituted “certi- 
fied” for “sworn to” in subsection (c). 


was fixed at $4500 a year and each of the 

other commissioners received $4000. 
Prior to the 1941 amendment the salary 

of the secretary was to be not more than 


The 1957 amendment struck out “and 
Council of the State” in subsection (b) and 
substituted in lieu thereof “subject to the 
approval of the Advisory Budget Commis- 


$3600 a year. sion.” 


§ 97-79. Offices and supplies; deputies with power to subpoena wit- 
nesses and to take testimony; meetings; hearings.— (a) The Commission 
shall be provided with adequate offices in which the records shall be kept and its 
official business transacted during regular business hours; it shall also be provided 
with necessary office furniture, stationery, and other supplies. 

(b) The Commission may appoint deputies who shall have the same power to 
issue subpoenas, administer oaths, conduct hearings, take evidence, and enter 
orders, opinions, and awards based thereon as is possessed by the members of the 
Commission, and the compensation of such deputy or deputies shall be fixed by 
the Commission. 

(c) The Commission or any member thereof may hold sessions at any place 
within the State as may be deemed necessary by the Commission. 

(d) Hearings before the Commission shall be open to the public and shall be 
stenographically reported, and the Commission is authorized to contract for the 
reporting of such hearings. The Commission shall by regulation provide for the 
preparation of a record of the hearings and other proceedings. 

(e) The North Carolina Industrial Commission, or any member thereof, or 
any deputy is authorized by appropriate order, to make additional parties plain- 
tiff or defendant in any proceeding pending before the North Carolina Industrial 
Commission when it is made to appear that such new party is either a necessary 
party or a proper party to a final determination of the proceeding. (1929, c. 120, 
Boss LOjt Cee, Ses oe Ce Luooy S..43 Load) C, LOZ6)/s."1 1%) 


Editor’s Note. — The 1931 amendment 
struck out, after “offices” in subsection (a), 
“in the capitol, or some other suitable 
building in the city of Raleigh.” 

The 1951 amendment rewrote subsection 
(b), and the 1955 amendment added sub- 
section (e). 

For comment on the 1951 amendment, 
see 29 N. C. Law Rev. 416. 

View of Premises and Method of Doing 


Work. — In Johnson v. Erwin Cotton 
Mills Co., 232 N. C. 321, 59 S. E. (2d) 828 
(1950), the hearing commissioner, claimant 
and defendant viewed the premises and 
the method of doing the work in which 
plaintiff had been employed. Although ap- 
parently approved by the court, the point 
was not discussed. See also Rewis v. New 
York Life Ins. Co., 226 N. C. 325, 38 S. E. 
(2d) 97 (1946). 


97-80. Rules and regulations; subpoena of witnesses; examination 


of books and records; depositions; costs.—(a) The Commission may make 
rules, not inconsistent with this article, for carrying out the provisions of this 
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article. Processes and procedure under this article shall be as summary and simple 
as reasonably may be. The Commission or any member thereof, or any person 
deputized by it, shall have the power, for the purpose of this article, to subpoena 
witnesses, administer or cause to have administered oaths, and to examine or 
cause to be examined such parts of the books and records of the parties to a pro- 
ceeding as relate to questions in dispute. Any party to a proceeding under this 
article may, upon application to the Commission, which application shall set forth 
the materiality of the evidence to be given, cause the depositions of witnesses re- 
siding within or without the State to be taken, the costs to be taxed as other costs 
by Commission. Such depositions shall be taken after giving the notice and in 
the manner prescribed by law for depositions in action at law, except that they 
shall be directed to the Commission, the commissioner, or the deputy commis- 
sioner before whom the proceedings may be pending. 


(b) The county sheriffs and their respective deputies shall serve all subpoenas 
of the Commission or its deputies, and shall receive the same fees as are now pro- 
vided by law for like services; each witness who appears in obedience to such sub- 
poena of the Commission shall receive for attendance the fees and mileage for 
witnesses in civil cases in courts of the county where the hearing is held. 


(c) The superior court shall, on application of the Commission or any member 
or deputy thereof, enforce by proper proceedings the attendance and testimony of 
witnesses and the production and examination of books. papers and records. 


(1929, c. 120, s. 54.) 


Cross Reference. — For decisions rela- 
tive to jurisdiction, see note to § 97-77. 

Editor’s Note. — For discussion of sec- 
tion, see 8 N. C. Law Rev. 427. 

Rule-Making Power Relates Only to 
Administrative Matters.—The rule-making 
power here granted relates only to admin- 
istrative matters. There can be no delega- 
tion of the power to make law. Motsinger 
vs, Perryman,. 218) Ni. CoathOmow br... (2d) 
511 (1940). 

Construction and Application of Rules.— 
Under this section the North Carolina In- 
dustrial Commission has the power not 
only to make rules governing its adminis- 
tration of the act, but also to construe and 
apply such rules. Its construction and appli- 
cation of its rules, duly made and promul- 
gated, in proceedings pending before the 
Commission, ordinarily are final and con- 
clusive and not subject to review by the 
courts of this State, on an appeal from an 
award made by said Industrial Commis- 
sion. Winslow vy. Carolina Conference 
Ass’n, 211 N. C. 571, 191 S. E. 403 (1937). 

Rules promulgated by the Commission 
are for the benefit of the Commission and 
must be complied with by the parties to a 
proceeding brought pursuant to the pro- 
visions of the Workmen’s Compensation 
Act. Brewer v. Powers Trucking Co., 256 
N. C. 175, 123 8. E. (2d) 608 (1962.) 

Rules Inconsistent with Article—The 
power to make rules may not be exercised 
when the rule is inconsistent with this 
article. Evans v. Asheville Citizens Times 
Co., 246 N. C. 669, 100 S. E. (2d) 75 


(1957), holding that Rule XVI of the 
Commission was inconsistent with § 97-30. 

The Industrial Commission was not en- 
titled to relax its rule that fees for prac- 
tical nursing would not be allowed un- 
less written authority was obtained from 
the Commission in advance, so as to award 
mother of injured employee an amount for 
practical nursing services rendered to in- 
jured employee where the record showed 
Commission never gave its written or oral 
permission for rendition of services. Hatch- 
ett jv. Hitchcock Corp., 240) Nea G, 591.683 
S. E. (2d) 539 (1954). 

Rule requiring notice of cancellation of 
policy to be given to Commission does not 
become a part of the policy contract. 
Motsinger v. Perryman, 218 N. C. 15, 9 S. 
E. (2d) 511 (1940). 

Rule Relative to New Evidence on Re- 
view.—The rules of the Industrial Com- 
mission, adopted pursuant to this section, 
relative to the introduction of new evi- 
dence on a review by the full Commission, 
are in accord with the decisions of the 
Supreme Court as to granting new trials 
for newly discovered evidence. Tindall v. 
American Furniture Co., 216 N. C. 306, 4 
S. E. (2d) 894 (1939). 

Procedure before the Industrial Com- 
mission need not necessarily conform 
strictly to judicial procedure in courts of 
law unless the statute so requires or the 
court of last resort shall consider such 
procedure indispensable to the preserva- 
tion of the essentials of justice and the 
principles of due process of law, and pro- 
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cedure adopted by the Commission with 
respect to the reception and consideration 
of evidence will be given liberal treatment 
by the courts, since this section empowers 
the Commission to make rules for carry- 
ing out the provisions of the act, and re- 
quires processes and procedure to be sum- 
mary and simple. Maley v. Thomasville 
Burnitures.Coi, 214.0N)" C589) 1200S. EB: 
438 (1939). 

Determination of Jurisdiction Is First 
Order of Business.—In every proceeding 
before the Commission determination of 
jurisdiction is the first order of business. 
Letterlough v. Atkins, 258 N. C. 166, 128 
Deed) etoma96e). 

Basis of Facts Found. — Determinative 
facts upon which rights of parties are 
made to rest must be found from judicial 
admissions made by the parties, facts 
agreed, stipulations entered into and noted 
at the hearing, and evidence offered in 
open court, after all parties have been 
given full opportunity to be heard. Re- 
course may not be had to records, files, 
evidence, or data not thus presented to the 
court. Letterlough v. Atkins, 258 N. C. 
166) 128! Oo» , (2d) 215 (1962). 

Hearsay evidence is not competent to 
establish either that the accident arose out 
of or in the course of the employment. 
Plyler v. Charlotte Country Club, 214 N. 
C. 453,199 S. E. 622) (1938). 

It is clear, however, that the award of 
the Commission will not be disturbed be- 
cause of the presence of hearsay testimony 
when there is other competent evidence 
upon which to base the findings. Hearsay 
evidence offered without objection may 
serve to corroborate’ and explain the other 
evidence in the case. Maley v. Thomasville 
Furniture Co., 214 N. C. 589, 200 S. E. 
438 (1938). For other cases involving hear- 
say, see notes to § 97-2. 


The report of an accident filed by the 
employer with the Commission, being in 
the nature of an admission, is competent 
evidence in a hearing involving the acci- 
dent. Russell v. Western Oil Co., 206 N. 
sate yA oe Bee 101) (1934:)9 

Even if a report filed by defendant’s 
manager contained some statement of fact 
not of his personal knowledge, it was com- 
petent as a declaration against interest. 
Carlton v. Bernhardt-Seagle Co., 210 N. 
C. 655, 188 S. E. 77 (1936) (where the 
only evidence to show the cause of injury 
was that contained in the employer’s re- 
port). 

Unsigned Letter from Doctor Reporting 
on Employee’s Condition.—Pending hear- 
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ing in the superior court, a copy of an 
unsigned letter from a doctor reporting 
the condition of employee’s eye was added 
to the record by the Commission’s supple- 
mental certificate. On later appeal and re- 
versal for other reasons, the Supreme 
Court declared that this letter was “‘in- 
competent” and “has no place in the record 
and evidence.” Logan yv. Johnson, 218 N. 
C. 200, 10 S. E. (2d) 653 (1940). See note, 
“Evidence before North Carolina Tribu- 
nals,” 19 N. C. Law Rev. 568, esp. 577-583. 

Evidence as to the course of dealing be- 
tween employer and employee is of value 
to show the interpretation which they put 
upon the character of the employment 
and their intention regarding it. Smith v. 
Gastonia, 216 N. C. 517, 5 S. E. (2d) 540 
(1939). 

The Commission is the sole judge of the 
credibility of witnesses, and there is no 
obligation to accord unquestioned credence 
to any testimony, even if uncontradicted. 
Anderson y. Northwestern Motor Co., 
233 N. C. 372, 64 S. E. (2d) 265 (1951). 

Power to Force Witness to Testify.— 
This section does not deprive the Com- 
mission of the power to force a witness 
who is before it to testify and to punish 
for contempt a witness who refuses to 
testify. In re Hayes, 200 N. C. 133, 156 S. 
Bel aioe Ae oe Reem (19 3ie 

Rehearing.—While there is no direct 
statutory provision giving the Industrial 
Commission power to order a rehearing of 
an award made by it for newly discovered 
evidence, the Commission has such power 
in proper instances in accordance with its 
rules and regulations, as provided by this 
section, it being the intent of the legisla- 
ture, as gathered from the whole act, to 
give the Industrial Commission continuing 
jurisdiction of all proceedings begun be- 
fore it with appellate jurisdiction in the 
superior court on matters of law only. 
Butts v. Montague Bros., 208 N. C. 186, 
179 S. E. 799 (1935). 


Costs.—For other provisions as to costs, 
see § 97-89 (medical fees); § 97-74 (med- 
ical committee fees); § 97-88 (costs on re- 
view); § 97-100 (f) (attorney’s fees in tax 
collection proceedings). 

Quoted in Pratt v. Central Upholstery 
Co., 252 N. C. 716, 115 S. E. (2d) 27 (1960). 

Stated in Worley v. Pipes, 229 N. C. 465, 
50 S. E. (2d) 504 (1948). 

Cited in Tucker v. Lowdermilk, 233 N. 
C. 185, 63 S. E. (2d) 109 (1951); McGinnis 
v. Old Fort Finishing Plant, 253 N. C. 493, 
117 S. E. (2d) 490 (1960). 
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§ 97-81. Blank forms and literature; statistics; safety provisions; 
accident reports; studies and investigations and recommendations to 
General Assembly; to co-operate with other agencies for prevention of 
injury.—(a) The Commission shall prepare and cause tu be printed, and upon 
request furnish, free of charge to any employee or employer, such blank forms and 
literature as it shall deem requisite to facilitate or prompt the efficient administra- 
tion of this article. 

(b) The Commission shall tabulate the accident repoits received from employ- 
ers in accordance with § 97-92 and shall publish the same in the annual report of 
the Commission and as often as it may deem advisable, in such detailed or aggre- 
gate form as it may deem best. The name of the employer or employee shall not 
appear in such publications, and the employers’ reports shall be private records of 
the Commission, and shall not be open for public inspection except for the inspec- 
tion of the parties directly involved, and only to the extent of such interest. These 
reports shall not be used as evidence against any employer in any suit at law 
brought by any employee for the recovery of damages. 

(c) The Commission shall make studies and investigations with respect to 
safety provisions and the causes of injuries in employments covered by this arti- 
cle, and shall from time to time make to the General Assembly and to employers 
and carriers such recommendations as it may deem proper as to the best means of 
preventing such injuries. 

(d) In making such studies and investigations the Commission is authorized 

(1) To co-operate with any agency of the United States charged with the 
duty of enforcing any law securing safety against injury in any em- 
ployment covered by this article, or with any State agency engaged 
in enforcing any laws to assure safety for employees, and 

(2) To permit any such agency to have access to the records of the Com- 
mission. 


In carrying out the provisions of this section the Commission or any officer 
or employee of the Commission is authorized to enter at any reasonable time 
upon any premises, tracks, wharf, dock, or other landing place, or to enter any 
building, where an employment covered by this article is being carried on, and 
to examine any tool, appliance, or machinery used in such employment. (1929, 
CiZ0 soos) 


§ 97-82. Memorandum of agreement between employer and em- 
ployee to be submitted to Commission on prescribed forms for approval. 
—If after seven days after the date of the injury, or at any time in case of death, 
the employer and the injured employee or his dependents reach an agreement in 
regard to compensation under this article, a memorandum of the agreement in the 
form prescribed by the Industrial Commission, accompanied by a full and com- 
plete medical report, shall be filed with and approved by the Commission; other- 
wise such agreement shall be voidable by the employee or his dependents. 

If approved by the Commission, thereupon the memorandum shal] for all pur- 
poses be enforceable by the court’s decree as hereinafter specified. (1929, c. 120, 
s 56.) 


Purpose and Effect of Section. — The 
section was inserted in the Workmen’s 
Compensation Act to protect the em- 
ployees of the State against the disadvan- 
tages arising out of their economic status 
and give assurance that the settlement is 
in accord with the intent and purpose of 
the act. Therefore, in approving the set- 
tlement in which compensation is awarded, 
the Commission acts in a judicial capacity. 
The voluntary settlement as approved be- 
comes an award enforceable by a court de- 


cree. Biddix v. Rex Mills, Inc., 237 N. C. 
660, 75 S. E. (2d) 777 (1953). 

When Jurisdiction of Commission In- 
voked.—The jurisdiction of the Commis- 
sion is invoked either when a claim for 
compensation is filed or a voluntary set- 
tlement is submitted for approval. Letter- 
lough v. Atkins, 258 N. C. 166, 128 S. E. 
(2d) 215 (1962). 

Section Contemplates Only Settlement 
in Respect of Amount of Compensation.— 
The only “settlement” contemplated by 
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this section is a settlement in respect of 
the amount of compensation to which 
claimants are entitled under the act. Mc- 
Gill v. Bison Fast Freight, Inc., 245 N. C. 
469, 96 S. E. (2d) 438 (1957). 

And Does Not Apply to Compromise 
and Settlement of Common-Law Claim.— 
Compromise and settlement of the com- 
mon-law claim of the administratrix of a 
deceased employee for the wrongful death 
of the employee, executed under the mis- 
taken belief that the Workmen’s Com- 
pensation Act was not applicable, will not 
be disturbed on the ground that the Indus- 
trial Commission did not approve such 
settlement as provided in this section. Mc- 
Gill v. Bison Fast Freight, Inc., 245 N. 
C. 469, 96 S. E. (2d) 438 (1957). 

Commission Acts in Judicial Capacity.— 
In approving settlements the Commission 
acts in a judicial capacity. Letterlough v. 
Atkins, 258 N. C. 166, 128 S. E. (2d) 215 
(1962). 

Interlocutory Award.—The approval by 
the Industrial Commission of an agreement 
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of the parties for compensation was not, 
under the circumstances, a final award, but 
an interlocutory award, and the Industrial 
Commission retained jurisdiction to enter a 
final award upon the filing of a full and 
complete medical report. Pratt v. Central 
Upholstery: Coijs262)NeeG..716;..115..S. .E. 
(2d) 27 (1960). 

Change of Condition. — After plaintiff 
had been awarded compensation for partial 
disability, a hearing was had to determine 
whether there had been a change of condi- 
tion. Plaintiff alleged partial deafness. The 
matter was heard several times, and finally 
a compromise was approved whereby 
plaintiff was paid a lump sum “as a full 
and complete settlement.” Later plaintiff 
asked for another hearing because of an- 
other change of condition. It was held that 
in the absence of fraud or mutual mistake, 
or in the absence of consent on defendant’s 
part, the agreement was binding. Recovery 
was denied. Morgan v. Norwood, 211 N. 
C. 600, 191 S. E. 345 (1937). 


§ 97-83. In event of disagreement, Commission is to make award 


after hearing. — If the employer and the injured employee or his dependents 
fail to reach an agreement, in regard to compensation under this article within 
fourteen days after the employee has knowledge of the injury or death, or if they 
have reached such an agreement which has been signed and filed with the Com- 
mission, and compensation has been paid or is due in accordance therewith, and 
the parties thereto then disagree as to the continuance of any weekly payment un- 
der such agreement, either party may make application to the Industrial Commis- 
sion for a hearing in regard to the matters at issue, and for a ruling thereon. 
Immediately after such application has been received the Commission shall set 
the date of a hearing, which shall be held as soon as practicable, and shall notify 
the parties at issue of the time and place of such hearing. The hearing or hearings 
shall be held in the city or county where the injury occurred, unless otherwise 
authorized by the Industrial Commission. (1929, c. 120, s. 57; 1955, c. 1026, s. 


12Y4.) 

Editor’s Note.——The 1955 amendment 
inserted “or hearings” in the last sentence 
and deleted therefrom “agreed to by the 
parties and” formerly appearing after 
“otherwise.” 

Provisions for Settlement of Any Matter 
in Dispute——In this section and §§ 97-84 
through 97-86 the General Assembly has 
prescribed an adequate remedy by which 
any matter in dispute and incident to any 
claim under the provisions of the Work- 
men’s Compensation Act may be deter- 
mined and settled. Worley v. Pipes, 229 N. 
C. 465, 50 S. E. (2d) 504 (1948). 

Remedy Is Exclusive.—The remedy pro- 
vided by this and the three following sec- 
tions is exclusive. Worley v. Pipes, 229 N. 
C. 465, 50 S. E. (2d) 504 (1948). 

Same—Physician’s Claim for Services.— 
The sole remedy of a physician to recover 


for services to an injured employee, where 
the employee and employer are subject to 
the Workmen’s Compensation Act, is by 
application to the Industrial Commission 
in accordance with this section and §§ 97- 
84 through 97-86 to consider plaintiff’s bill 
for such services, notwithstanding that the 
employer denies liability for the injury on 
the ground that it did not arise out of and 
in the course of the employment. The 
physician may not challenge the constitu- 
tionality of the relevant provisions of this 
chapter by an independent suit against the 
employee to recover for the medical serv- 
ices. Matros v. Owen, 229 N. C. 472, 50 S. 
E. (2d) 509 (1948). 

Where a physician renders services to 
an injured employee under private con- 
tract without knowledge that the injury 
was covered by the Workmen’s Compensa- 
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tion Act, and thereafter upon discovery that 
the injury is compensable files claim for 
such services with the Industrial Com- 
mission in order that the employee may 
get the benefit thereof, his remedy upon 
approval by the Industrial Commission in 
a sum less than the full amount of his claim, 
is to request a hearing before the Commis- 
sion with right of appeal to the courts for 
review (this section and §§ 97-84 through 
97-86), and this remedy is exclusive and 
precludes the physician from maintaining 
an action against the employee to recover 
the full contractual amount for the ser- 
vices and attacking the constitutionality of 
the relevant provisions of the act. Worley 
vy. Pipes, 229 N. C. 465,.50)S2°B. (2d) 
504 (1948). 

A proceeding before the Industrial Com- 
mission for compensation is not a lawsuit 
in the strict sense, and many of the prereq- 
uisites of an action at law are not required. 
Thus, an infant employee 18 years of age 
or over may prosecute his claim directly 
without the appointment of a next friend 
or guardian. Lineberry v. Mebane, 218 N. 
CP737ee129S) b. (ed) 252mG940)e 

How Minor Under Eighteen May Prose- 
cute Claim.— While, for the purposes of the 
act, a minor becomes sui juris upon attain- 
ing the age of 18 years, until then he may 
prosecute his proceeding for compensation 
only when represented by general guard- 
ian or other legal representative. McGill v. 
Bison Fast Freight, Inc., 245 N. C. 469, 96 
5. E. (2d) 488 °(1957). 
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Proceeding Should Not Be in Name of 
Deceased Employee.—A proceeding under 
the Workmen’s Compensation Act to de- 
termine liability of defendants to the next 
of kin of a deceased employee should not 
be brought in the name of the deceased 
employee. Slade v. Willis Hosiery Mills, 
209 N. C. 823, 184 S. E. 844 (1936). 

When Administratrix Is Proper Claim- 
ant.—The administratrix of the decedent 
is the proper claimant in a proceeding for 
compensation only when there are no 
dependents, whole or partial. However, 
the joinder of the administratrix with the 
dependents in the prosecution of a claim 
will be treated as surplusage. McGill v. 
Bison Fast Freight, Inc., 245 N. C. 469, 
96 S. E. (2d) 438 (1957). See § 97-40. 

Determination of Conflicting Claims to 
Compensation Already Paid.—While the 
Industrial Commission has jurisdiction to 
amend its award in regard to persons en- 
titled to receive compensation awarded by 
it, it has no jurisdiction to enter a judg- 
ment in favor of a party to recover com- 
pensation theretofore paid to another, but 
the superior court has jurisdiction to de- 
termine conflicting claims of persons in 
regard to compensation which has already 
been paid. Hill v. Cahoon, 252 N. C. 295, 
113 S. E. (2d) 569 (1960). 

Cited in Hanks v. Southern Public Utili- 
ties Co., 210. N. Cs 312, 186 S20. EB. 252 
(1936); Brice v. Robertson House Moving, 
Wrecking & Salvage Co., 249 N. C. 74, 
105 S. E. (2d) 439 (1958). 


§ 97-84. Determination of disputes by Commission or deputy.—The 


Commission or any of its members shall hear the parties at issue and their repre- 
sentatives and witnesses, and shall determine the dispute in a summary manner. 
The award, together with a statement of the findings of fact, rulings of law, and 
other matters pertinent to the questions at issue shall be filed with the record of 
the proceedings, and a copy of the award shall immediately be sent to the parties 
in dispute. The parties may be heard by a deputy, in which event the hearing 
shall be conducted in the same way and manner prescribed for hearings which are 
conducted by a member of the Industrial Commission, and said deputy shall pro- 
ceed to a complete determination of the matters in dispute, file his written opinion, 


and cause to be issued an award pursuant to such determination. (1929, c. 120, 
s. 53; 1951. c. 1059msere) 


Cross Reference.—As to exclusiveness 
of remedy provided by §§ 97-83 to 97-86, 
see note to § 97-83. 

Editor’s Note. — The 1951 amendment 
rewrote the last sentence of this section 
so as to allow a deputy to make a complete 
determination of the dispute, rather than 
merely to hear the parties and transmit the 
testimony to the Commission for its final 
determination and award. 

For comment on the 1951 amendment, 
see 29 N. C. Law Rev. 416. 


Commission Constituted a Special Tri- 
bunal.—The Industrial Commission is pri- 
marily an administrative agency of the 
State, but when a claim for compensation 
is presented the Commission is constituted 
a special tribunal, and is invested with cer- 
tain judicial functions, and possesses the 
powers and incidents of a court. Hanks v. 
Southern Public Utilities Co., 210 N. C. 
312, 186 S. EB. 252 (1936). 


Fact-Finding Body.—Under this section 
the Commission is made a fact-finding 
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body. The finding of facts is one of its 
primary duties. Beach v. McLean, 219 N. 
C. 521, 14 S. E. (2d) 515 (1941); Brice v. 
Robertson House Moving, Wrecking & 
SalvaresGos,1249. Ne C742 105)S 0k. (2d) 
439 (1958). 

The Industrial Commission is the sole 
judge of the truthfulness and weight of the 
testimony of the witnesses in the discharge 
of its function as the fact-finding author- 
ity under the Workmen’s Compensation 
Act. Henry v. A. C. Lawrence Leather 
C4281 9 NIA Carar ty 52! Seo Ea (2d) 760 
(1950). 

In passing upon issues of fact, the Com- 
mission, like any other trier of facts, is 
the sole judge of the credibility of the wit- 
nesses, and of the weight to be given to 
their testimony. It may accept or reject 
the testimony of a witness, either in whole 
or in part, depending solely upon whether 
it believes or disbelieves the same. Ander- 
son v. Northwestern Motor Co., 233 N. C. 
372, 64 S. BH. (2d) 265 (1951); Moses v. 
Bartholomew, 238 N. C. 714, 78 S. E. (2d) 
923 (1953). 

It would be contrary to the essence of 
the fact-finding authority conferred by this 
section to make it obligatory upon the 
Commission to accord unquestioned cre- 
dence even to uncontradicted testimony. 
Anderson v. Northwestern Motor Co., 233 
IN GI8 72, 16405.-6 (2d), 265, (1951). 

Specific findings of fact by the Industrial 
Commission are required. These must 
cover the crucial questions of fact upon 
which plaintiff’s right to compensation de- 
pends. State v. Haywood Electric Mem- 
bership’ Corp., 260 N?-C. 59, 131 S. E. (2d) 
865 (1963); Guest v. Brenner Iron & 
Metal Co., 241 N. C. 448, 85 S. E. (2d) 
596 (1955). 

But the Commission is not required to 
make a finding as to each detail of the evi- 
dence or at every inference or shade of 
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meaning to be drawn therefrom. Guest v. 
Brenner Iron & Metal Co., 241 N. C. 448, 
85 S. EB. (2d) 596 (1955). 

Findings May Not Rest upon Evidence 
Not Presented to Commission.—In judi- 
cial proceedings before the Commission 
the facts found must rest upon admissions 
made by the parties, facts agreed, stipula- 
tions entered into and noted at the hearing, 
and evidence offered in open court, after 
all parties have been given full opportu- 
nity to be heard. Recourse may not be 
had to records, files, evidence, or data not 
thus presented to the Commission for con- 
sideration. Biddix v. Rex Mills, Inc., 237 
N. C. 660, 75 S. E. (2d) 777 (1953). 

Admission of Incompetent Evidence.— 
As to the effect of the provision for hear- 
ing and determining the dispute “in a 
summary manner” on the question of ad- 
mitting incompetent evidence, see corre- 
sponding language of § 97-80 and notes to 
§§ 97-80, 97-86. 

Agreement Approved by Commission Is 
as Binding as Award.—An agreement for 
the payment of compensation when ap- 
proved by the Commission is as binding 
on the parties as an order, decision or 
award of the Commission unappealed from, 
or an award of the Commission affirmed 
on appeal. Neal v. Clary, 259 N. C. 163, 
TI0e Seeds oe (TOGaNs 


Commission May Vacate Award Entered 
Contrary to Law.—The Commission is 
privileged to vacate an award which the 
Commission itself admits was entered con- 
trary to law. Ruth y. Carolina Cleaners, 
206 N. C. 540, 174 S. E. 445 (1934). 

Cited in Champion v. Vance County 
Boards of sElecalthwmeeo ie © w90+mLo) o.. E. 
(2d) 239 (1942); Worley v. Pipes, 229 N. 
C. 465, 50 S. E. (2d) 504 (1948); Thoma- 
son v. Red Bird Cab Co., 235 N. C. 602, 
7OnS., Es (2d) 706) (1952). 


§ 97-85. Review of award. — If application is made to the Commission 


within seven days from the date when notice of the award shall have been given, 
the full Commission shall review the award, and, if good ground be shown there- 
for, reconsider the evidence, receive further evidence, rehear the parties or their 
representatives, and, if proper, amend the award: Provided, however, when appli- 
cation is made for review of an award, and such an award has been heard and 
determined by a commissioner of the North Carolina Industrial Commission, 
the commissioner who heard and determined the dispute in the first instance, 
as specified by G. S. 97-84, shall be disqualified from sitting with the full Com- 
mission on the review of such award, and the chairman of the Industrial Com- 
mission shall designate a deputy commissioner to take such commissioner’s place 
in the review of the particular award. The deputy commissioner so designated, 
along with the two other commissioners, shall compose the full Commission upon 


review. (1929, c. 120, s. 59; 1963, c. 402.) 
125 
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Cross Reference.—As to exclusiveness of 
remedy provided by §§ 97-83 to 97-86, see 
note to § 97-83. 

Editor’s Note. — The 1963 amendment 
added the proviso to this section. 

Continuing Jurisdiction of Commission. 
—The Industrial Commission has, within 
the limits prescribed by statute, continuing 
jurisdiction, and hence as an administrative 
agency empowered to hear evidence and 
render awards thereon affecting the rights 
of workers, has and ought to have author- 
ity to make its own records speak the 
truth in order to protect its own decrees 
from mistake of material facts and the 
blight of fraud; therefore when the full 
Commission finds and asserts that the 
award was not made in compliance with 
the provisions of the statute, then mani- 
festly the Commission is entitled to vacate 
an award which the Commission itself ad- 
mits was contrary to law. McDowell v. 
Kure Beach, 251 N. C. 818, 112 S. E. (2d) 
390 (1960). 

The Commission is the fact-finding body 
under the Workmen’s Compensation Act. 
The finding of facts is one of the primary 
duties of the Commission. Brewer v. 
Powers Trucking Co., 256 N. C. 175, 123 
S. E. (2d) 608 (1962). 

Rules promulgated by the Commission 
do not limit the power of the Commission 
to review, modify, adopt, or reject the 
findings of fact found by a deputy com- 
missioner or by an individual member of 
the Commission when acting as a hearing 
commissioner. Brewer v. Powers Trucking 
Co., 256 N. C. 175, 123 S. E. (2d) 608 
(1962). 

Power to Modify or Strike Out Find- 
ings of Fact.—The power to review the 
evidence, reconsider it, receive evidence, 
rehear the parties or their representatives, 
and, if proper, to amend the award, carries 
with it the power to modify or strike out 
findings of fact made by the deputy com- 
missioner or hearing commissioner if in 
the judgment of the Commission such find- 
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ing is not proper. Brewer v. Powers 
Trucking Co., 256 N. C. 175, 123 S. E. (2d) 
608 (1962). 

Hearing New or Additional Testimony. 
—An appellant to the full Commission has 
no substantive right to require it to hear 
new additional testimony, but the Com- 
mission’s duty to do so applies only if 
good ground therefor be shown, and its 
rules in regard thereto, adopted pursuant 
to § 97-80, are in accord with the decision 
of the Supreme Court relating to the 
granting of new trials for newly discov- 
ered evidence. Tindall v. American Furni- 
ture Co., 216 N. C. 306, 4 S. E. (2d) 894 
(1939). 

Objection to the admission of incompe- 
tent evidence should be made before the 
hearing commissioner, and objection taken 
for the first time at the hearing before the 
full Commission on appeal is too late. 
Maley v. Thomasville Furniture Co., 214 
N. C. 589, 200 S,.. BE. 438 (1939). 

Failure of Employer to File Notice of 
Appeal.—Defendant carrier filed apt no- 
tice of appeal to the full Commission and 
later to the superior court. The employer 
failed to file such notice. It was held that 
the employer’s liability, he not being a 
party to the appeal, would not have been 
affected even if the case were reversed. 
McPherson y. Henry Motor Sales Corp., 
201 N. C. 303, 160 S. E. 283, appeal dis- 
missed, 286 U. S. 527, 52 S. Ct. 499, 76 
L, Ed. 1269 (1931). 

Judicial Review of Findings of Fact of 
Hearing Commissioner.—A finding of fact 
by a hearing commissioner or by a deputy 
commissioner never reaches the superior 
court or the Supreme Court unless it has 
been affirmed by the Commission. Brewer 
v. Powers Trucking Co., 256 N. C. 175, 123 
S. E. (2d) 608 (1962). 

Cited in Champion v. Vance County 
Board of Health, 221 N. C. 96, 19 S. E. 
(2d) 239 (1942); Worley v. Pipes, 229 N. 
C. 465, 50 S. E. (2d) 504 (1948). 


§ 97-86. Award conclusive as to facts; appeal; certified questions 
of law.—The award of the Commission, as provided in § 97-84, if not reviewed 
in due time, or an award of the Commission upon such review, as provided in 
§ 97-85, shall be conclusive and binding as to all questions of fact; but either party 
to the dispute may, within thirty days from the date of such award, or within 
thirty days after receipt of notice to be sent by registered mail or certified mail 
of such award, but not thereafter, appeal from the decision of said Commission 
to the superior court of the county in which the alleged accident happened, or 
in which the employer resides or has his principal office, for errors of law, under 
the same terms and conditions as govern appeals in ordinary civil actions: Pro- 
vided the Commission shall have sixty days after receipt of notice of appeal, 
properly served on the opposing party and the Industrial Commission, within 
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which to prepare and furnish to the appellant or his attorney a certified transcript 
of the record in the case for filing in superior court. The Commission, of its 
own motion, may certify questions of law to the Supreme Court, for decision and 
determination by the said Court. In case of an appeal from the decision of the 
Commission, or of a certification by said Commission of questions of law, to the 
Supreme Court, said appeal or certification shall operate as a supersedeas, and 
no employer shall be required to make payment of the award involved in said 
appeal or certification until the questions at issue therein shall have been fully 
determined in accordance with the provisions of this article: Provided, however, 
that if the employer is a noninsurer, then appeal by such employer shall not act 
as a supersedeas and the plaintiff in such case shall have the same right to 
issue execution or to satisfy the award from the property of the employer pending 
the appeal as obtains to the successful party in an action in the superior court. 


C1929 7c 120,.5,.00. 1947.6. B25.) 1957, ¢.. 1590; s.°9% 1959, c Sages 4.) 


Cross Reference—As to exclusiveness 
of remedy provided by §§ 97-83 through 
97-86, see note to § 97-83. 

Editor’s Note. — The 1947 amendment 
inserted the proviso at the end of the first 
sentence. 

The 1957 amendment added the proviso 
at the end of the section. 

The 1959 amendment inserted “or certi- 
fied mail” following ‘registered mail” in 
the first sentence. 

For a note on “jurisdictional fact” re- 
view by superior courts, see 37 N. C. Law 
Rev. 219. 

The superior court has appellate juris- 
diction to review an award of the Indus- 
trial Commission for errors of law when 
a party to the proceeding in which the 
award is made appeals to it. Thomason 
vViekea) bird Caps Co. 235 NwiG.5 6024070 
S. E. (2d) 706 (1952). 

Appeal May Be Taken Only from 
Award of Full Commission.—In Hollo- 
well v. North Carolina Dept. of Conser- 
vation & Development, 201 N. C. 616, 161 
S. E. 89 (1931), the Supreme Court held 
that an appeal to the superior court 
could only be taken from an award of the 
full Commission. 

Scope of Review. — While findings of 
fact of the Industrial Commission are con- 
clusive on appeal when supported by evi- 
dence the courts must review the reason- 
ableness of the inferences of fact deduced 
from the basic facts found, and the con- 
clusions of law predicated upon them. 
Evans v. Tabor City Lbr. Co., 232 N. C. 
111, 59 S. E. (2d) 612 (1950). 

The findings of fact of the Industrial 
Commission are conclusive on appeal only 
when supported by evidence, and the 
court, on appeal, may review the evidence 
to determine as a matter of law whether 
there is any evidence tending to support 
the findings. Vause v. Vause Farm Equip- 
ment Co., 233 N. C. 88, 63 S. E. (2d) 173 
(1951). 


On appeal from an award of the Indus- 
trial Commission the jurisdiction of the 
courts is limited to the questions of law as 
to whether there was competent evidence 
before the Commission to support its find- 
ings of fact and whether such findings 
justify the legal conclusions and decision 
of the Commission. Henry v. A. C. Law- 
rence Leather Co., 231 N. C. 477, 57 S. E. 
(2d) 760 (1950); Thomason vy. Red Bird 
Cab. Go. .235.N,.C..602, 70. 5a ba (2d), 706 
(1952). 

When the assignments of error bring up 
for review the findings of fact of the Com- 
mission, the court will review the evi- 
dence to determine as a matter of law 
whether there is any competent evidence 
tending to support the findings; if so, the 
findings of fact are conclusive on the court. 
If a finding of fact is a mixed question of 
fact and law, it is conclusive also, if there 
is sufficient evidence to sustain the facts 
involved. If a question of law alone, it is 
reviewable. Lewter v. Abercrombie Enter- 
prises, Inc., 240 N. C. 399, 82 S. E. (2d) 
410 (1954). 

When the party aggrieved appeals to 
court from a decision of the full Commis- 
sion on the theory that the underlying 
findings of fact of the full Commission are 
not supported by competent evidence, the 
court does not retry the facts. The court 
merely determines from the proceedings 
had before the Commission whether there 
was sufficient competent evidence before 
the Commission to support the findings 
of fact of the full Commission. Moses v. 
Bartholomew, 238 N. C. 714, 78 S. E. (2d) 
923 (1953). 

It is the duty of the court to determine 
whether, in any reasonable view of the 
evidence, it is sufficient to support the 
critical findings necessary to permit an 
award of compensation. Keller vy. Electric 
Wiring Co., Inc., 259 N. C. 222, 130 S. E. 
(2d) 342 (1963). 

In passing upon an appeal from an 
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award of the Industrial Commission in a 
proceeding coming within the purview of 
the Workmen’s Compensation Act, the 
superior court is limited in its inquiry to 
these two questions of law: (1) Whether 
or not there was any competent evidence 
before the Commission to support its find- 
ings of fact; and (2) whether or not find- 
ings of fact of the Commission justify its 
legal conclusions and decision. The su- 
perior court cannot consider the evidence 
in the proceeding in any event for the pur- 
pose of finding the facts for itself. If the 
findings of fact of the Industrial Com- 
mission are supported by competent evi- 
dence and are determinative of all the 
questions at issue in the proceeding, the 
court must accept such findings as final 
truth and merely determine whether or 
not they justify the legal conclusions and 
decision of the Commission. But if the 
findings of fact of the Industrial Commis- 
sion are insufficient to enable the court to 
determine the rights of the parties upon 
the matters in controversy, the proceed- 
ing must be remanded to the Commission 
for proper findings. Brice v. Robertson 
House Moving, Wrecking & Salvage Co., 
249 N. C. 74, 105 S. E. (2d) 439 (1958). 

Findings as to Whether Accident Arose 
Out of and in Course of Employment.— 
The findings of fact by the Industrial 
Commission as to whether injury to an 
employee was by accident arising out of 
and in the course of his employment are 
conclusive on the courts upon appeal when 
the findings are supported by competent 
evidence of sufficient probative force. Per- 
due v. State Board of Equalization, 205 N. 
C. 730, 172 S. E. 396 (1934). 

When the record contains evidence to 
support either a finding that the accident 
did or did not arise out of and in the 
course of employment, the findings of the 
Industrial Commission are conclusive on 
appeal. Ashley v. F-W Chevrolet Co., 222 
N. C. 25, 21 S. E. (2d) 834 (1942); Hegler 
v. Cannon Mills Co., 224 N. C. 669, 31 S. 
FE. (2d) 918 (1944); Fox v. Cramerton 
Mills, 225 "N: C. 580, 85S.) (2d) 869 
(1945); DeVine v. Dave Steel Co., 227 N. 
C. 684, 44 S. E. (2d) 77 (1947). See also 
Chambers v. Union Oil Co., 199 N. C. 28, 
153 S. E. 594 (1930). 

A finding that an injury arose out of 
and in the course of the employment is 
a mixed question of law and fact and, 
when supported by competent evidence, 
is conclusive. Marsh vy. Bennett College, 
iz N. C.. 662, °194 “S.VEy 730s (1937) - 
Lockey v. Cohen, Goldman & Co., 213 N. 
C. 356, 196 S. E. 342 (1938). 

Whether an accident grew out of the 
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employment within the purview of the 
Workmen’s Compensation Act is a mixed 
question of law and fact, which the court 
has the right to review on appeal, and 
when the detailed findings of fact force a 
conclusion opposite that reached by the 
Commission, it is the duty of the court to 
reverse the Commission. Alford v. Quality 
Chevrolet Co., 246 N. C. 214, 97 S. E. (2d) 
869 (1957). 

Where an employee, while about his 
work, suffers an injury in the ordinary 
course of his employment, the cause of 
which is unexplained but which is a nat- 
ural and probable result of a risk thereof, 
and the Commission finds from all the at- 
tendant facts and circumstances that the 
injury arose out of the employment, an 
award will be sustained. If, however, the 
cause is known and is independent of, un- 
related to, and apart from the employ- 
ment, compensation will not be allowed. 
Vause v. Vause Farm Equipment Co., 233 
N. C. 88, 63 S. E. (2d) 173 (1951). 

Where there is evidence that the driver 
of the employer’s oil truck habitually car- 
ried a pistol in order to protect his em- 
ployer’s property, and that the employer 
acquiesced therein, and that the plaintiff 
was injured while filling a fuel tank in the 
course of his employment by the acci- 
dental explosion of the pistol carried by 
the driver when the driver threw it back 
into his truck after he and the plaintiff 
had joked about whether the pistol would 
shoot, the evidence discloses that the in- 
jury arose out of the employment and is 
sufficient to support the finding of fact by 
the Industrial Commission to that effect, 
which is conclusive and binding on appeal. 
Chambers v. Union Oil Co., 199 N. C. 28, 
153*S7 EH) 59491930); 

A watchman on one section of a road 
construction job came over to the section 
of another and after “an acrimonious col- 
loquy” over matters unrelated to their 
work, the visitor killed the one on the job. 
The finding of the Commission that this 
death was not caused by accident arising 
out of the employment was proper and 
conclusive on the court even though the 
facts might have sustained a contrary con- 
clusion, and the superior court erred in 
reversing the Commission. McNeill v. C. 
A. Ragland Constr. Co., 216 N. C. 744, 6 
So. E...(2d) 491 (1940). 

Exceptions and Objections.—Where ap- 
pellant on appeal to the superior court 
does not except to any finding of the In- 
dustrial Commission or to the award, but 
merely gives notice of appeal for a re- 
view as to errors of law, the single ques- 
tion presented to the superior court is 
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whether the facts found were sufficient to 
support the award. Likewise, a sole ex- 
ception to the judgement of the superior 
court presents only the question of whether 
the facts found support the judgment. 
Wyatt v. Sharp, 239 N. C. 655, 80 S. E. 
(2d) 762 (1954). 

Questions of law which appellant desires 
the Supreme Court to review, including 
questions of whether specific findings of 
fact are supported by the evidence, must be 
presented by exceptions duly taken and 
assignments of error duly made which 
point out specifically and distinctly the al- 
leged error, and the Supreme Court, upon 
a broadside exception, will not make a 
voyage of discovery through the record to 
ascertain if error was committed at some 
time in some way during the progress of 
the trial or case. Worsley v. S. & W. 
Rendering. Co,. 2397.N,, C...547, 80/5, E. 
(2d) 467 (1954). 

Matters to Be Considered on Appeal.— 
While findings of fact by the Industrial 
Commission, when supported by compe- 
tent evidence, are conclusive, the rulings 
of the Commission are subject to review 
on questions of law, whether the Indus- 
trial Commission has jurisdiction, whether 
the findings are supported by evidence, 
and whether upon the facts established the 
decision is correct. Smith v. Southern 
Waste Paper Go., 226 N. C. 47; 36-S..E. 
(2d) 730 (1946). 

An appeal from the Industrial Commis- 
sion is permitted only on matters of law. 
Fox vy. Cramerton Mills, 225 N. C. 580, 35 
S. E. (2d) 869 (1945). 


The jurisdiction of the superior court is 
limited to questions of law only. Byrd v. 
Gloucester Lbr. Co., 207 N. C. 253, 176 S. 
FE. 572 (1934). 


On appeal from the Industrial Commis- 
sion, the superior court has no power to 
review the findings of fact by the Com- 
mission. It can consider only errors of law 
appearing in the record, as certified by the 
Commission. Winslow v. Carolina Con- 
ference Ass’n, 211 N. C. 571, 191 S. E. 403 
(1937). 

The award of the Industrial Commis- 
sion is conclusive and binding as to all 
questions of fact, and the appeal to the 
superior court is for error of law only. 
Ballenger Paving Co. v. North Carolina 
State Highway Comm., 258 N. C. 691, 129 
S. E. (2d) 245 (1963). 

On appeal from the Industrial Commis- 
sion to the superior court, review is limited 
to questions of law. Whether the record 
contains any competent evidence to sup- 
port the facts as found and whether the 
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facts found are sufficient to support the 
conclusions of the Commission are ques- 
tions of law. Moore v. Adams Electric Co., 
Inc., 259 N. C. 735, 131 S. E. (2d) 356 
(1963). 

Review Limited to Record as Certified 
by Industrial Commission.—When an ap- 
peal is taken from the Industrial Commis- 
sion, it is heard by the presiding judge 
of the superior court who sits as an ap- 
pellate court. His function is to review 
alleged errors of law made by the Indus- 
trial Commission, as disclosed by the rec- 
ord and as presented to him by excep- 
tions duly entered. Necessarily, the scope 
of review is limited to the record as cer- 
tified by the Commission and to the ques- 
tions of law therein presented. Penland v. 
Bird Coal Ca, 246N: Cape adr: >. E.. 
(2d)432" (1957): 

On appeal from a judgment of superior 
court affirming or reversing an award of 
the Industrial Commission, the Supreme 
Court acts upon the record that was be- 
fore the superior court, and upon that 
alone, and if the record was defective, it 
should have been amended in the superior 
court. Penland v. Bird Coal Co., 246 N. C. 
26, 97 S. E. (2d) 4382 (1957). 

Matters which were not in the record 
before the superior court, but which are 
sent up with the transcript to the Supreme 
Court, are no more a part of the record 
in the Supreme Court than they were in 
the superior court, and may not be made 
so by certificate of the court below. Pen- 
land “vs Bird) Coal Co. 246° N32 Cs 26,97. S. 
E. (itd) 432 (1957). 

Raising Question of Commission’s Ju- 
risdiction.—_The Commission’s jurisdiction 
may be questioned at any stage and even 
where an appeal, by stipulation, raises 
only the question of who was claimant’s 
employer. If the record fails to show by 
testimony or admission that appellant had 
the requisite number of employees, the 
Commission is not shown to have acquired 
jurisdiction. The stipulation here made 
that there is only one question at issue 
will not serve as an admission of the juris- 
dictional fact. Chadwick v. North Caro- 
lina Dept. of Conservation & Develop- 
ment, 219 N. C. 766, 14 S. E. (2d) 842 
(1941). 

Evidence Not Considered.—Under this 
section an award of the Industrial Com- 
mission is conclusive and binding as to all 
questions of fact when supported by suff- 
cient, competent evidence, and neither the 
Supreme Court nor the superior court can 
consider the evidence for the purpose of 
determining the facts on appeal. Reed v. 
Lavender Bros., 206 N. C. 898, 172 S. E. 
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877 (1934); Thomason v. Red Bird Cab 
Co., 235 N. C. 602, 70 S. E. (2d) 706 
(1952). See Walker v. Wilkins, 212 N. C. 
627, 194 S. E. 89 (1937). 

Authority to Find Facts Is Vested Ex- 
clusively in Industrial Commission.—The 
authority to find facts necessary for an 
award pursuant to the provisions of the 
Workmen’s Compensation Act is vested 
exclusively in the Industrial Commission. 
Moore v. Adams Electric Co., Inc., 259 N. 
C. 735, 181 S. E. (2d) 356 (1963). 

The findings of fact of the Industrial 
Commission are conclusive on the courts 
when the findings are supported by any 
competent evidence, notwithstanding that 
the court, if it had been the fact-finding 
body, might have reached a different con- 
clusion, the finding of facts from the evi- 
dence being the exclusive function of the 
Industrial Commission. McGill v. Lum- 
berton, 218 N. C. 586, 11 S. E. (2d) 873 
(1940). See Withers v. Black, 230 N. C. 
428, 53 S. E. (2d) 668 (1949). 

A finding of fact of the Industrial Com- 
mission is conclusive on appeal if sup- 
ported by evidence, notwithstanding that 
the evidence upon the entire record might 
also support a contrary finding. Riddick v. 
Richmond Cedar Works, 227 N. C. 647, 43 
S. E. (2d) 850 (1947). 

The factual determinations of the Indus- 
trial Commission are conclusive on appeal 
to the superior court and in the Supreme 
Court. Brown vy. Carolina Aluminum Co., 
224 N. C. 766, 32 S. E. (2d) 320 (1944). 

Under this section findings of fact by 
the Industrial Commission, on a claim 
properly constituted under the Workmen’s 
Compensation Act, are conclusive on ap- 
peal, both in the superior court and in the 
Supreme Court, when supported by com- 
petent evidence. Fox y. Mills, Inc., 225 N. 
C. 580, 35 S. E. (2d) 869 (1945); McCraw 
v. Calvine Mills, Inc., 233 N. C. 524, 64 
S. E. (2d) 658 (1951); Rice v. Thomasville 
Chair Co., 238 NiuC. 121, 76 Ss EB mcedguail 
(1953); Moses v. Bartholomew, 238 N. C. 
714, 78 S. E. (2d) 923 (1953); Hinkle v. 
Lexington, 239 N. C. 105, 79 S. E. (2d) 
220 (1953); McGinnis v. Old Fort Finish- 
ing Plant, 253 N; C. 493,117 oaea (ed) 
490 (1960); Osborne vy. Colonial Ice Co., 
249 N. C. 387, 106 S. E. (2d) 573 (1959). 

The Industrial Commission has the ex- 
clusive duty and authority to find the facts 
relative to controverted claims, and its 
findings of fact, with the exception of 
jurisdictional findings, are conclusive on the 
courts when supported by any compe- 
tent evidence. Buchanan y. State High- 
way,.ctc.,.Comm., 217 N.°C.178, oso -. 
(2d) 382 (1940); Mallard y. Bohannon, 
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220 N. C. 536, 18 S. E. (2d) 189 (1942); 
Hawes v. Mutual Benefit & Accident Ass’n, 
243 N. C. 62, 89 S. E. (2d) 739 (1955); 
Penland vy. Bird Coal Co., 246 N. C. 26, 
97 S. E. (2d) 432 (1957). 

The findings of fact of the Industrial 
Commission are conclusive and binding 
upon appeal when supported by compe- 
tent evidence. Henry v. A. C. Lawrence 
Leather Co., 231 .N. Co 477,,57° 5. ©. (2d) 
760 (1950); Williams v. Ornamental Stone 
Co., 232 N. C. 88, 59 S. E. (2d) 193 (1950); 
Vause v. Vause Farm Equipment Co., 
233 N. C. 88, 63 S. E. (2d) 173 (1951); 
Anderson vy. Northwestern Motor Co., 
233 N. C. 372, 64 S. E. (2d) 265 (1951); 
Thomason v. Red Bird Cab Co., 235 N. C. 
602, 70 S. E. (2d) 706 (1952). 

If there is any competent evidence to 
support a finding of fact of the Industrial 
Commission, such finding is conclusive on 
appeal, even though there is evidence that 
would have supported a finding to the 
contrary. Tucker v. Lowdermilk, 233 N. 
C. 185, 63 S. E. (2d) 109 (1951); Johnson 
v. Erwin Cotton Mills Co., 232 N. C. 321, 
59 S. E. (2d) 828 (1950); Hawes v. Mutual 
Benefit Health & Accident Ass’n, 248 N. 
C. 62, 89 S. E. (2d) 739 (1955); Champion 
v. Hardin-Dixon Tractor Co., 246 N. C. 
691, 99 S. E. (2d) 917 (1957); Humphrey v. 
Quality Cleaners & Laundry, 251 N. C. 47, 
110 S. E. (2d) 467 (1959); Osborne v. 
Colonial Ice Co., 249 N. C. 387, 106 S. E. 
(2d) 573 (1959); Sandy v. Stackhouse, Inc., 
258 N. C. 194, 128 S. E. (2d) 218 (1962); 
Keller v. Electric Wiring Co., Inc., 259 N. 
C. 222, 130 S. E. (2d) 342 (1963). 

The courts are bound by the Commis- 
sion’s findings if supported by competent 
evidence, even though the evidence would 
have supported a different or contrary 
finding. Osborne vy. Colonial Ice Co., 249 
N. C. 387, 106 S. E. (2d) 573 (1959). 

A finding by the Industrial Commission, 
if supported by competent evidence, is 
binding on the superior court judge who 
reviews the case and is likewise binding on 
the Supreme Court on the appeal. Os- 
borne v. Colonial Ice Co., 249 N. C. 387, 
106 S. E. (2d) 573 (1959). 

The Commission occupies a position 
analogous to that of a referee, the differ- 
ence being that the findings of fact by the 
Commission are binding, if there is any 
evidence to support them, while those of 
a referee are not. Singleton vy. Durham 
Laundry Co., 213 N. C. 32, 195 S. E. 34 
(1937). This is true not only of the full 
Commission but also of the hearing com- 
missioner. Maley v. Thomasville Furni- 
ture Co, 214 N. C. 589, 200 S. E. 438 
(1948). 
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Findings of fact made by the Commis- 
sion are, when supported by any evidence, 
conclusive on appeal. Claimant is entitled 
to urge, in support of the findings, every 
reasonable inference which can be drawn 
from the testimony; but when all the evi- 
dence and the inferences to be drawn 
therefrom result in only one conclusion, 
liability is a question of law subject to re- 
view. Hensley v. Farmers Federation Co- 
operative, 246 N. C. 274, 98 S. E. (2d) 289 
(1957). 

For other examples of the application of 
the rule that when supported by compe- 
tent legal evidence, the findings of fact 
of the Commission are conclusive even 
though they may be contrary to the opin- 
ion of the appellate court, see Williams v. 
Thompson, 200 N. C. 463, 157 S. E. 430 
(1931); Wimbish vy. Home Detective Co., 
202 N. C. 800, 164 S. E. 344 (1932); Moore 
v. Summers Drug Co., 206 N. C. 711, 175 
S. E. 96 (1934); Johnson v. Foreman- 
Piades bre CoO, ele NP Cees, 47-52" 
(2d) 334 (1939); Blythe v. Welborn, 223 
N. C. 857, 25 S. E. (2d) 555 (1940). 

Jurisdictional Facts Not Conclusive on 
Appeal.—_Both a proper construction of 
the language of this section, and well- 
settled principles of law, lead to the con- 
clusion that where the jurisdiction of the 
Industrial Commission to hear and con- 
sider a claim for compensation under the 
provisions of the Workmen’s Compensa- 
tion Act is challenged by an employer, on 
the ground that he is not subject to the 
provisions of the act, the findings of fact 
made by the Commission, on which its 
jurisdiction is dependent, are not conclu- 
sive on the superior court, and that said 
court has both the power and the duty, on 
the appeal of either party to the proceed- 
ing, to consider all evidence in the record, 
and find therefrom the jurisdictional facts, 
without regard to the finding of such facts 
by the Commission. Aycock v. Cooper, 
202 N. C. 500, 163 S. E. 569 (1932); Aylor 
v. Barnes, 242 N. C. 223, 87 S. E. (2d) 
269 (1955). 

Findings Not Supported by Competent 
Evidence.—The findings of fact of the In- 
dustrial Commission, when supported by 
competent evidence, are binding upon the 
courts upon appeal, but findings not sup- 
ported by competent evidence are not con- 
clusive and must be set aside. Logan v. 
Johnson, 218 N. C. 200, 10 S. E. (2d) 653 
(1940); Penland vy. Bird Coal Co., 246 N. 
C. 26, 97 S. E. (2d) 432 (1957). 

The rule declared by the statute and uni- 
formly upheld by the Supreme Court that 
the findings of fact made by the Industrial 
Commission when supported by any com- 
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petent evidence, are conclusive on appeal, 
does not mean that the conclusions of the 
Commission from the evidence are in all 
respects unexceptionable. If those findings, 
involving mixed questions of law and fact, 
are not supported by evidence, the award 
cannot be upheld. Perley v. Ballenger Pav- 
ing Co., 228 N. C. 479, 46 S. E. (2d) 298 
(1948). 

The findings of the Commission are 
conclusive only if there is evidence to 
show that the facts are as found. Hilde- 
brand v. McDowell Furniture Co., 212 N. 
C. 100, 193 S. E. 294 (1937). 

This evidence must be legally compe- 
tent. A finding based on incompetent tes- 
timony is not conclusive. Plyler v. Char- 
lotte Country Club, 214 N. C. 453, 199 S. 
E. 622 (1938). 

The findings of fact made by the Indus- 
trial Commission, in a proceeding pending 
before it, are conclusive on an appeal to 
the superior court only when there was 
evidence before the Commission tending 
to show that the facts are as found by the 
Commission. Otherwise the findings are 
not conclusive, and the superior court, on 
an appeal from the award of the Commis- 
sion, has jurisdiction to review all the evi- 
dence for the purpose of determining 
whether as a matter of law there was evi- 
dence tending to support the finding by the 
Commission. And if the fact as found by 
the Industrial Commission is  jurisdic- 
tional, and there was no evidence tending 
to support the finding, the award should 
be set aside and vacated. Poole v. Sigmon, 
202 N. C. 172, 162 S. E. 198 (1932). 

Effect of Admission of Incompetent 
Evidence.—Where each of the essential 
facts found by the Industrial Commission 
is supported. by competent evidence, the 
findings are conclusive on appeal, even 
though some incompetent evidence was 
also admitted upon the hearing. Carlton v. 
Bernhardt-Seagle Co., 210 N. C. 655, 188 
S. E. 77 (1936). See Tomlinson vy. Nor- 
wood, 208 N. C. 716, 182 S. E. 659 (1935); 
Swink y. Carolina Asbestos Co., 210 N. 
C. 303, 186 S. E. 258 (1936); Porter v. 
Noland Co., 215 N. C. 724, 2 S. E. (2d) 
853 (1939); Baxter v. Arthur Co., 216 N. 
C. 276, 4 S. E. (2d) 621 (1939); Tindall 
v. American Furniture Co., 216 N. C. 306, 
4S. E. (2d) 894 (1939); Stallcup v. Caro- 
lina Wood Turning Co., 217 N. C. 302, 7 
S. E. (2d) 550 (1940); MacRae v. Unem- 
ployment Compensation Comm., 217 N. 
C. 769, 9 S. E. (2d) 595 (1940); Blevins v. 
Teer, 220 N, C. 186; 16S. E.. (2d). 659 
(1941); Miller v. Caudle, 220 N. C. 308, 17 
S. E. (2d) 487 (1941); Haynes v. Feldspar 
Producing Co., 222 N. C, 163, 22 S. E. 
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(2d) 275 (1942); Stanley v. Hyman-Mich- 
aels Co., 222 N. C. 257, 22 S. E. (2d) 570 
(1942); Kearns v. Biltwell Chair, etc., Co., 
222 N.'C. 438, 23 S. E. (2d) °310 (1942); 
Archie v. Greene Brothers Lbr. Co., 222 
N. C. 477, 23 S. E. (2d) 834 (1943); Pen- 
land v. Bird Coal Co., 246 N. C. 26, 97 S. 
E. (2d) 432 (1957). 

On admission of hearsay and other in- 
competent evidence generally, see note to 
§ 97-80. 

Findings Based on Incompetent Testi- 
mony.— Where the record specifically dis- 
closes that the Commission’s findings of 
fact are based upon incompetent testi- 
mony such as the direct testimony of a 
witness who refused to be cross-examined 
or the transcript of previous testimony 
given in a criminal action the findings are 
not only not conclusive but there is error 
and the cause will be remanded. Citizens 
Bank & Trust Co. v. Reid Motor Co., 
216 NG: 2432.5) ont (ed) e331 6m@939)) 

The rule is that the evidence must be 
legally competent, and a finding based on 
incompetent evidence is not conclusive. 
Penland vy. Bird Coal Co., 246 N. C. 26, 97 
S. E. (2d) 432 (1957). 

Where the facts are not in dispute, the 
effect to ge given such facts is a matter of 
law reviewable on appeal. Perkins v. 
Sprott, 207 N. C. 462, 177 S. E. 404 (1934). 

Court Is Not Bound by Facts Found 
under Misapprehension of Law.—In order 
to implement the remedial purposes of the 
Workmen’s Compensation Act the Indus- 
trial Commission is constituted the fact- 
finding body, and the statute declares that 
the findings of the Commission shall be 
“conclusive and binding as to all questions 
of fact.” But this does not mean that 
the conclusions of the Commission from 
the facts found are in all respects unex- 
ceptionable, and when facts are found by 
the Commission under a misapprehension 
of the law, the court is not bound by such 
findings. Cooper v. Colonial Ice Co., 230 
N. C. 43, 51 S. E. (2d) 889 (1949); Hawes 
v. Mutual Benefit Health & Accident Ass’n, 
243 N. C. 62, 89 S. E. (2d) 739 (1955). 

Facts found by the Industrial Commis- 
sion under a misapprehension of law are 
not binding on appeal. Whitted v. Palmer- 
Bee Co., 228 N. C. 447, 46 S. E. (2d) 109 
(1948). 

Findings Must Be Specific and Definite. 
—It is the duty of the Commission to 
make such specific and definite findings 
upon the evidence as will enable the court 
to determine whether the general findings 
or conclusions should stand. Singleton v. 
Durham Laundry Co., 213 N. C. 32, 195 
S. E. 34 (1938). 
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The findings of fact of the Industrial 
Commission should tell the full story of 
the event giving rise to the claim for com- 
pensation. They must be sufficiently posi- 
tive and specific to enable the court on 
appeal to determine whether they are sup- 
ported by the evidence and whether the 
law has been properly applied to them. 
Thomason vy. Red Bird Cab Co., 235 N. 
C. 602;°70° SSH. Cedy7706 (1952). 

It is required that the Industrial Com- 
mission find all the crucial and specific 
facts upon which the right to compensa- 
tion depends in order that it may be deter- 
mined on appeal whether adequate basis 
exists for the ultimate findings as to 
whether plaintiff was injured by accident 
arising out of and in the course of his em- 
ployment, but it is not required that the 
Commission make a finding as to each de- 
tail of the evidence or as to every shade of 
meaning to be drawn therefrom. Guest v. 
Brenner Iron & Metal Co., 241 N. C. 448, 
85 S. E. (2d) 596 (1955). 

Specific Findings and Inferences There- 
from Considered in Determining Factual 
Basis for Ultimate Finding—When the 
specific, crucial findings of fact are made. 
and the Industrial Commission thereupon 
finds that plaintiff was injured by accident 
arising out of and in the course of his em- 
ployment, the Supreme Court considers 
such specific findings of fact, together with 
every reasonable inference that may be 
drawn therefrom, in plaintiff's favor in 
determining whether there is a factual 
basis for such ultimate finding. Guest v. 
Brenner Iron & Metal Co., 241 N. C. 448, 
85 S. E. (2d) 596 (1955). 

Finding Too Indefinite to Serve as Ba- 
sis for Valid Award.—Where it was 
found by the Commission that the de- 
ceased was killed while acting either as 
deputy sheriff or jailer, the court held that 
the finding was too indefinite to serve as a 
basis for a valid award. Gowens v. Alam- 
ance County, 214 N. C. 18, 197 S. E. 538 
(1938), decided prior to the 1939 amend- 
ment to § 97-2. 


The finding of the Industrial Commis- 
sion that deceased was an employee of de- 
fendant at the time of his fatal injury is 
conclusive on the courts if supported by 
competent evidence, notwithstanding that 
the court might have reached a different 
conclusion if it had been the fact-finding 
body. Cloninger v. Ambrosia Cake Bakery 
Co., 218 N- C2 26, 97S) E. (2d) 615 (1940): 

But see Francis v. Carolina Wood Turn- 
ing Co., 204 N. C. 701, 169 S. E. 654 (1933), 
wherein it was held that the finding by the 
Commission on the question of whether 
the claimant was an employee was one of 
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jurisdiction and not conclusive on appeal. 

The relationship of employer and em- 
ployee created by the facts found by the 
Commission is a question of law and the 
conclusion of the Commission based on 
those facts is reviewable. Hawes v. Mutual 
Benefit Health & Acci. Ass’n, 243 N. C. 62, 
89 S. E. (2d) 739 (1955). 

Whether an accident was proximately 
caused by the violation of a safety statute 
is a question for the fact-finding body. Os- 
borne v. Colonial Ice Co., 249 N. C. 387, 
106 S. E. (2d) 573 (1959). 

Finding of fact that the superior of an 
injured workman was a supervisory em- 
ployee and not an independent contractor 
is conclusive on appeal when supported by 
competent evidence. Scott v. Waccamaw 
Iepie Conmeote Nine Cwl62-659N ote (2d)e4o5 
(1950). 

Question Whether Claimant Was Em- 
ployed by Defendant—In Farmer v. 
Bemis UbrasCoumealwaun: C8158 Ye Saah. 
(2d) 376 (1940), the Supreme Court rec- 
ognized that the question of whether 
claimant was employed by defendant or 
by an independent subcontractor, as con- 
tended, was one of law, and reviewable, 
once the facts as to the arrangements be- 
tween the parties and their actions with 
reference to it had been determined by 
the Commission. 

Finding as to Cause of Death. — Deter- 
mination of the Industrial Commission 
that additional hazard created by artificial 
heat was the direct and superinducing 
cause of plaintiff’s intestate’s death was 
conclusive on appeal. Fields v. Tompkins- 
Johnston Plumbing Co., 224 N. C. 841, 32 
S. E. (2d) 623 (1945). 

Procedure Provided by Section Must Be 
Followed. — When the applicable statute 
provides an appeal from an administrative 
agency, the procedure provided in the act 
must be followed. McDowell v. Kure 
Beach, 251 N. C. 818, 112 S. E. (2d) 390 
(1960). 

Hence, a writ of certiorari cannot be 
used as a substitute for an appeal either 
before or after the time for appeal has ex- 
pired. McDowell v. Kure Beach, 251 N. 
C. 818, 112 S. E. (2d) 390 (1960). 

The statutes regulating appeals from a 
justice of the peace are applicable and con- 
trol in appeals from the Industria: Com- 
mission to the superior court, this section 
failing to provide the procedure for such 
appeals. Higdon v. Nantahala Power, etc., 
Co. 207 oN. Ci, 89, 976. So Bo 710) (10845 

Since the Workmen’s Compensation Act 
does not provide any specific machinery 
governing appeals to the superior court, 
resort may be had to statutes regulating 
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appeals in analogous cases, ordinarily 
those regulating appeals from 2 justice of 
the peace, so far as same are reasonably 
applicable and consonant with the lan- 
guage of the statute and the legislative in- 
tent. Summerell v. Chilean Nitrate Sales. 
Corp; 218, Ni C4611 SAE. (2d) » 304 
(1940). 


But This Rule Refers Only to Mechanics: 
of Appeal. — While the Workmen’s Com- 
pensation Act does not set out with par- 
ticularity the procedure on appeal, it has 
been held by the Supreme Court that by 
analogy that prescribed for appeals from 
judgments of justices of the peace, when 
practical, should apply; but this rule refers 
only to the mechanics of appeal, as to no- 
tice and docketing, for the appeal from the 
Industrial Commission is only on mutters 
of law and not de novo. Fox y. Cramerton 
Mills, 225 N. C. 580, 35 S. E. (2d) 869 
(1945). 

In Winslow vy. Carolina Conference 
Ass’n; 211 N. C. 571, 191 S. E. 403 (1937), 
it is said that statutory provisions with re- 
spect to appeals from judgments of jus- 
tices of the peace to the superior court, 
where the trial must be de novo, are not 
controlling with respect to appeals from 
awards of the Industrial Commission to 
superior court, where only errors of law 
appearing in the record may be considered. 

Time for Docketing Appeal.—An ap- 
pellant from an award of the Industrial 
Commission is required to docket his ap- 
peal at the next term of the superior court, 
civil or criminal, beginning after the ex- 
piration of the 30 days from the award, or 
receipt of notice of the award by regis- 
tered mail, allowed by this section for ap- 
peal, this being consonant with the legis- 
lative intent and the language of the 
section, and with the analogous statute 
requiring appeals from a justice of the 
peace to be taken to the next term of the 
superior court beginning after the expira- 
tion of the 10 days allowed for service of 
notice of appeal, § 7-179, and the tact that 
notice of appeal from the award of the 
Industrial Commission is given prior to 
a term of the superior court beginning 
prior to the expiration of 30 days after 
appellant’s receipt of notice of the award 
by registered mail, foes not vary this re- 
sult, and the appeal is improperly dis- 
missed for failure to Jocket same before 
or during such intervening term of court. 
Summerell v. Chilean Nitrate Sales Corp., 
218 N. C. 451, 11 S. E. (2d) 304 (1940). 

Notice of Appeal.—-The rules governing 
appeals from a justice of the peace being 
applicable to appeals f.om the full Com- 
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mission, it is essential that an actual notice 
of the appeal be sent by appellant to ap- 
pellee. Higdon v. Nantahala Power & 
Might so. 207) Nee Cres9o 175m See emerO 
(1934) (where receipt by defendant of a 
carbon copy of a letter sent by the Com- 
mission to the plaintiff for the purpose of 
docketing the record in the superior court 
was held to be insufficient notice). 

Notice of an appeal from an award of 
the Commission “to the superior court” 
without indicating the county is insuffi- 
cient but acceptance of service, of such a 
notice by claimant’s counsel waives the 
defect. A motion to dismiss should be 
heard and ruled upon before judgment is 
given on the merits but claimant suffers 
no prejudice where judgment on the 
merits is in his favor. Johnson y. Fore- 
man-Blades Lbr. Co., 216 N. C. 123, 4 S&S. 
E. (2d) 334 (1939). 

Time within Which Assignment of 
Error Must Be Filed. — Assignments of 
error are not required to be served at the 
time the notice of appeal is served. Filing 
ot assignments of error within a reason- 
able time after receipt of same from 
Commission is sufficient, and five days is 
a reasonable time. Wilson v. Utah Constr. 
Co., 243 N. C. 96, 89 S. E. (2d) 864 (1955). 

Record on Appeal. -When an appeal is 
taken from the Industrial Commission to 
the superior court, this section requires 
that a certified transcript of the record be- 
fore the Commission be filed in the su- 
perior court. This necessarily carries to 
the superior court a transcript of the evi- 
dence in question and answer form as 
transcribed from the reporter’s notes. 
However, on appeal from the superior 
court, the procedure must be in accord- 
ance with the Rules of Practice in the 
Supreme Court, including Rule 19 (4), 
which requires that the evidence be in 
narrative form, and not by question and 
answer, except that a question and answer, 
or series of them, may be set out when the 
subject of a particular exception. Ander- 
son v. Wray Plumbing & Heating Co., 238 
IN] Goni38. 7605. En(2d e458" (1953)e 

Time within Which Transcript of Rec- 
ord Must Be Filed.—In the absence of 
any requirement of the statute as to the 
time within which a transcript of the rec- 
ord in a proceeding before the Industrial 
Commission must be docketed in the su- 
perior court, when there has been an ap- 
peal from the award of the Commission, 
such docketing at any time before the con- 
vening of the next ensuing regular term 
ot the superior court, or before said time 
has expired. is sufficient to perfect the ap- 
peal. Winslow v. Carolina Conference 
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Ass’n, 211 N. C. 571, 191 S. E. 403 (1937). 
Note the 1947 amendment to this section. 

Right to Reverse and Remand Cause.— 
Where all the facts are admitted and the 
Industrial Commission denies compensa- 
tion on the facts as a matter of law, the 
superior court, on appeal, has jurisdiction, 
in view of this section, to reverse the 
Industrial Commission and remand the 
cause. Perkins v. Sprott, 207 N. C. 462, 177 
S. E. 404 (1934). 

Remand on Ground of Newly Discov- 
ered Evidence.—When a proceeding for 
compensation under the provisions of this 
act has been duly docketed in the superior 
court, upon an appeal from an award of 
the Industrial Commission, the superior 
court has the power in a proper case to 
order a rehearing of the proceeding by the 
Industrial Commission on the ground of 
newly discovered evidence, and to that 
end to remand the proceeding to the Com- 
mission. Byrd v. Gloucester Lbr. Co., 207 
NN? C.P2537 176 Soe 672 (19484). 

Remand Where Commission Fails to 
Find Facts—Where the Commission fails 
to find facts and justice demands, the 
cause will be remanded. Stanley v. Hy- 
man-Michaels Co., 222 N. C. 257, 22 S. E. 
(2d) 570 (1942). 

Where the Industrial Commission failed 
to find the facts necessary for a determina- 
tion of the rights of the parties, the judg- 
ment of the superior court was reversed in 
order that it could remand to the Indus- 
trial Commission with directions to make 
necessary findings of fact on which the 
rights of the parties could be determined. 
Moore v. Adams Electric Co., Inc., 259 N. 
C. 735, 131 S. E. (2d) 356 (1963). 

Remand Where Facts Found under Mis- 
apprehension of Law. — Where it appears 
that the Industrial Commission has found 
the facts under a misapprehension of the 
law, the cause will be remanded for find- 
ings by the Commission upon considera- 
tion of the evidence in its true legal light. 
McGill v. Lumberton, 215 N. C. 752, 3 S. 
E. (2d) 324 (1939). 

Remand Where Findings Insufficient.— 
When the findings of the Industrial Com- 
mission are insufficient for a proper deter- 
mination of the question involved, the pro- 
ceeding will be remanded to the Indus- 
trial Commission for additional findings. 
Rarmer vovbemiselbra.Co. 217) NaCmiss; 
7 S. E. (2d) 376 (1940); Thomason y. Red 
Bird Cab Co., 235 N. C. 602, 70 S. E. (2d) 
706 (1952). 

Remand for More Complete Findings. 
—Where the Commission’s findings of 
fact are supported by competent evi- 
dence, the superior court has no power 
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to remand for more complete findings. 
Blevins v. Teer, 220 N. C. 135, 16 S. E. 
(2d) 659 (1941). 

It is error for the superior court to di- 
rect an award for compensation. The cor- 
rect procedure is to remand the case to the 
Industrial Commission. Francis vy. Wood 
Turning Co., 204 N. C. 701, 169 S. E. 654 
(1933). 

Surrender of Jurisdiction by Superior 
Court.—When a proceeding is remanded 
to the Commission for a specific purpose, 
the superior court surrenders jurisdiction 
and the Commission acquires it for all pur- 
poses. Butts v. Montague Bros., 208 N. C. 
186, 179 S. E. 799 (1935). 

Judgment Should Refer to Specific As- 
signments of Error.—Where upon an ap- 
peal from the Industrial Commission the 
exceptions point out specific assignments 
of error, the judgment in the superior 
court thereon properly should overrule or 


§ 97-87. Agreements approved 
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sustain respectively eack of the exceptions 
on matters of law thus designated. And 
where the judgment in the superior court 
merely decreed that the award be in all 
respects affirmed, the Supreme Court will 
presume that the judge below considered 
each of the assignments of error and over- 
ruled them. Fox y. Cramerton Mills, 225 
N. C. 580, 35 S. E. (2d) 869 (1945). 

Applied in Smith v Hauser & Co., 206 
N. C. 562, 174 S. EB. 455 (19384): Latham 
v. Southern Fish, etc., Co., 208 N. C. 505, 
181 S. E. 640 (1935). 

Cited in Early v. Basnight & Co., 214 N. 
C. 103, 198 S. E. 577 (1938); Raynor v. 
Louisburg Com’rs, 220 N. C. 348, 17 S. E. 
(2d) 495 (1941); Champion vy. Vance 
County Board of Health, 221 N. C. 96, 19 
S. E. (2d) 239 (1942); Worley v. Pipes, 
229 N. C. 465, 50 S. E. (2d) 504 (1948); 
Pratt v. Central Upholstery Co., 252 N. C. 
716) 11640, &. (2d) 9277 (1960): 


by Commission or awards may be 


filed as judgments; discharge or restoration of lien.--Any party in interest 
may file in the superior court of the county in which the injury occurred a certi- 
fied copy of a memorandum of agreement approved by the Commission, or of an 
order or decision of the Commission, or of an award of the Commission unap- 
pealed from or of an award of the Commission affirmed upon appeal, whereupon 
said court shall render judgment in accordance therewith, and notify the parties. 
Such judgment shall have the same effect, and all proceedings in relation thereto 
shall thereafter be the same, as though said judgment had been rendered in a suit 
duly heard and determined by said court: Provided, if the judgment debtor shall 
file a certificate duly issued by the Industrial Commission showing compliance 
with § 97-93 with the clerk of the superior court in the county or counties where 
such judgment is docketed, then such clerk shall make upon the judgment roll an 
entry showing the filing of such certificate which shall operate as a discharge of 
the lien of the said judgment, and no execution shall be issued thereon; provided, 
further, that if at any time there is default in the payment of any installment due 
under the award set forth in said judgment the court may, upon application for 
cause and after ten days’ notice to judgment debtor, order the lien of such judg- 
ment restored and execution may be immediately issued thereon for past due in- 
stallments and for future installments as they may become due. (1929, c. 120, s. 
61.) 


Where No Appeal Taken.—The proce- it by the Industrial Commission from 


dure for the enforcement of an award of 
the Industrial Commission when no ap- 
peal is taken therefrom is by filing a cer- 
tified copy of the award in the superior 
court, whereupon said court shall rerder 
judgment in accordance therewith and 
notify the parties. Champion v. Vance 
County Board of Health, 221 N. C. 96, 19 
S. E. (2d) 239 (1942). 

Mandamus to Compel County Board of 
Health to Pay Award.—Mandamus to 
compel a municipal corporation, govern- 
mental agency or public officer to pay a 
claim is equivalent to execution, and 
therefore a suit to compel a county !oard 
of health to pay an award rendered against 


which no appeal was taken will not lie 
until judgment on the award has been 
rendered by the superior court in accord- 
ance with the procedure outlined by this 
section. Champion v. Vance County 
Board of Health, 221 N. C. 96, 19 S. E. 
(2d) 239 (1942). 

An agreement for the payment of com- 
pensation when approved by the Commis- 
sion is as binding on the parties as an or- 
der, decision or award of the Commission 
unappealed from, or an award of the Com- 
mission affirmed upon appeal. Tucker v. 
Lowdermilk, 233 N. C. 185, 63 S. E. (2d) 
109 (1951). 

Applied in Pratt y. Central Upholstery 
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(1960). 


(2d) 27 Cited in Biddix v. Rex Mills, Inc., 237 


N. Cx 660,. 7506.2 2e( 2d) 77719038). 


§ 97-88. Expenses of appeals brought by insurers.—If the Industrial 
Commission at a hearing on review or any court before which any proceedings are 
brought on appeal under this article, shall find that such hearing or proceedings 
were brought by the insurer and the Commission or court by its decision orders 
the insurer to make, or to continue payments of compensation to the injured em- 
ployee, the Commission or court may further order that the cost to the injured 
employee of such hearing or proceedings including therein reasonable attorney’s 
fee to be determined by the Commission shal] be paid by the insurer as a part of 


the-bill of costs! (1929"c. 120, 696271931; c. 274, -s, 11, ) 


Editor’s Note.—This section was radi- 
cally changed by the 1931 amendment. It 
formerly allowed costs in any proceeding 
found to have been prosecuted or de- 
fended without reasonable grounds to be 
thrown on the party so acting unreason- 
ably, 9 N. C. Law Rev. 407. 

Validity.—This section is valid. Russell 
v. Western Oil Co., 206 N. C. 341, 174 S. 
E. 101 (1934). 

This section includes carriers, self insur- 
ers, and noninsurers. Morris v. Laughlin 
Chevrolet Co., 217 N. C. 428, 8S. E. (2d) 
484 (1940). 

The costs may be assessed either by the 
Commission or by the court. Morris v. 
Laughlin Chevrolet Co., 217 N. C. 428, 8 
Sr Hn(2d)e484°9(1940)). 

Discretion of Court.—The power given 
the court under this section to order that 
the cost to the injured employee of such 
proceedings, including a reasonable attor- 
ney’s fee to be determined by the Com- 
mission, shall be paid by the insurer as 
part of the bill of costs is within the dis- 
cretion of the court, and an order appear- 
ing in the judgment will not be reviewed 
by the Supreme Court. Perdue v. State 
Board of Equalization, 205 N. C. 730, 172 
S. E. 396 (1934). 

When Section Inapplicable—vThe por- 
tion of this section requiring defendant 
carrier to pay plaintiffs’ costs, including 


attorney’s fee, incident to the appeal by 
defendants from the Commission to the 
superior court does not apply when the 
Supreme Court finds error in the Commis- 
sion’s decision in respect to the sole con- 
troversy presented by the appeal. [,iles v. 
Faulkner Neon & Elec. Co., 244 N. C. 653, 
94 S. E. (2d) 790 (1956). 

The allowance of attorneys’ fees to 
claimant’s attorneys in a proceeding under 
the Workmen’s Compensation Act was 
held authorized by this section. Brooks v. 
Carolina Rim & Wheel Co., 213 N. C. 518, 
196 S. E. 835 (1938); Gant v. Crouch, 243 
N. C. 604; (SinS.5F, a(ed) S70ne 1956). 

Affirmance by the full Commission of 
the hearing commissioner’s findings of 
fact, conclusions, and award, and approval 
of a fee of $150.00 for claimant’s counsel, 
in addition to the fee for claimant’s coun- 
sel approved by the hearing commissioner, 
and an order that such fee be assessed 
against defendant as a part of the costs of 
the appeal in accordance with the provi- 
sions of this section was not error. Bass v. 
Mecklenburg County, 258 N. C. 226, 128 
S. E. (2d) 570 (1962). 

Applied in Williams v. Thompson, 203 
N. ©€.0717,0°166) Sa ES 906) 41932), (cost 
of appeals assessed by superior court); 
Brooks v. Carolina Rim & Wheel Co., 213 
N. C. 518, 196 S. E. 835 (1939) (costs as- 
sessed to insurer by Commission). 


§ 97-89. Commission may appoint qualified physician to make nec- 


essary examinations; expenses; fees. — The Commission or any member 
thereof may, upon the application of either party, or upon its own motion, appoint 
a disinterested and duly qualified physician or surgeon to make any necessary 
medical examination of the employee, and to testify in respect thereto. Said physi- 
cian or surgeon shall be allowed traveling expenses and a reasonable fee to be 
fixed by the Commission, not exceeding ten dollars for each examination and re- 
port, but the Commission may allow additional reasonable amounts in extraordi- 
nary cases. The fees and expenses of such physician or surgeon shall be paid by 
the employer. (1929, c. 120, s. 63; 1931, c. 274, s. 12.) 

Editor’s Note. — The 1931 amendment 
substituted “employer” for “State” at the 
end of this section. 
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§ 97-90. Legal and medical fees to be approved by Commission; 
misdemeanor to receive fees unapproved by Commission, or to solicit 
employment in adjusting claims; agreement for fee or compensation. 
—(a) Fees for attorneys and physicians and charges of hospitals for services 
and charges for nursing services, medicines and sick travel under this article 
shall be subject to the approval of the Commission; but no physician shall be 
entitled to collect fees from an employer or insurance carrier until he has made 
the reports required by the Industrial Commission in connection with the case. 

(b) Any person (1) who receives any fee, other consideration, or any gratuity 
on account of services so rendered, unless such consideration or gratuity is ap- 
proved by the Commission or such court, or (ii) who makes it a business to solicit 
employment for a lawyer or for himself in respect of any claim or award for com- 
pensation, shall be guilty of a misdemeanor, and upon conviction thereof shall, for 
each offense, be punished by a fine of not more than $500 or by imprisonment not 
to exceed one year, or by both such fine and imprisonment. 

(c) If an attorney has an agreement for fee or compensation under this arti- 
cle, he shall file a copy or memorandum thereof with the hearing officer or 
Commission prior to the conclusion of the hearing. If the agreement is not 
considered unreasonable, the hearing officer or Commission shall approve it at 
the time of rendering decision. If the agreement is found to be unreasonable 
by the hearing officer or Commission, the reasons therefor shall be given and 
what is considered to be a reasonable fee allowed. If within five (5) days after 
receipt of notice of such fee allowance, the attorney shall file notice of appeal 
to the full Commission, the full Commission shall hear the matter and determine 
whether or not the attorney’s agreement as to a fee or the fee allowed is un- 
reasonable. If the full Commission is of the opinion that such agreement or fee 
allowance is unreasonable and so finds, then the attorney may, by filing written 
notice of appeal within ten (10) days after receipt of such action by the full 
Commission, appeal to the resident judge of the superior court or the judge 
holding the courts of the district of or in the county in which the cause of action 
arose or in which the claimant resides; and upon such appeal said judge shall 
consider the matter and determine in his discretion the reasonableness of said 
agreement or fix the fee and direct an order to the Commission following his 
determination therein. The Commission shall, within twenty (20) days after 
receipt of notice of appeal from its action concerning said agreement or allowance, 
transmit its findings and reasons as to its action concerning such agreement or 
allowance to the judge of the superior court designated in the notice of appeal. 
In all other cases where there is no agreement for fee or compensation, the at- 
torney or claimant may, by filing written notice of appeal within five (5) days 
after receipt of notice of action of the full Commission with respect to attorneys’ 
fees, appeal to the resident judge of the superior court or the judge holding the 
courts of the district of the county in which the cause arose or in which the 
claimant resides; and upon such appeal said judge shall consider the matter of 
such fee and determine in his discretion the attorneys’ fees to be allowed in the 
cause. The Commission shall, within twenty (20) days after notice of appeal 
has been filed, transmit its findings and reasons as to its action concerning such 
fee or compensation to the judge of the superior court designated in the notice 
of appeal; provided that the Commission shall in no event have any jurisdiction 
over any attorneys’ fees in any third-party action. 

(d) Provided, that nothing contained in this section shall prevent the collec- 
tion of such reasonable fees of physicians and charges for hospitalization as may 
be recovered in an action, or embraced in settlement of a claim, against a third- 
party tort-feasor as described in G. S. 97-10. (1929, c. 120, s. 64; 1955, ¢. 
1026, s. 4; 1959, cc. 1268, 1307.) 

Cross References.—For related subject fees as costs in certain appeals, see § 97- 


in reference to fees of physicians and hos- 88. 
pital charges, see § 97-26. As to attorney’s Editor’s Note. — The 1955 amendment 
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inserted in subsection (a) “and charges 
for nursing services, medicines and sick 
travel.” 

The first 1959 amendment added subsec- 
tion (c), and the second 1959 amendment 
added subsection (d). 

G. S. 97-10, cited at the end of subsec- 
tion (d), has been repealed and §§ 97-10.1 
through 97-10.3 inserted in lieu thereof, 

Agreement by Employee to Pay Physi- 
cian Held Void.—An agreement by an in- 
jured employee to pay the physician en- 
gaged by him any balance due on his ac- 
count after application of the amount ap- 
proved by the Industrial Commission for 
the services is unenforceable and _ void, 
since this section makes the receipt of any 
fee for such services not approved by the 
Commission a misdemeanor. Worley v. 
Pipes, 229 N. C. 465, 50 S. E. (2d) 504 
(1948). 

Remedy Where Physician’s Bill Ap- 
proved for Less than Full Amount.— 
Where a physician has submitted his bill 
to the Industrial Commission for its ap- 
proval, and received approval for less than 
the full amount, his remedy is to request 
a hearing before the Commission with the 
right of appeal to the courts under §§ 97- 
83 through 97-86, and this remedy is ex- 
clusive. Worley v. Pipes, 229 N. C. 465, 
50 S. E. (2d) 504 (1948). See Matros v. 
Owen, 229 N. C. 472, 50 S. E. (2d) 509 
(1949). 
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Independent Action by Physician 
against Employee. — Where a physician 
has submitted his bill to the Industrial 
Commission for its approval, and received 
approval for less than the full amount, and 
has failed to pursue his exclusive statutory 
remedy of a hearing before the Industrial 
Commission with the right of appeal to 
the courts under §§ 97-83 through 97-86, he 
has no standing to attack the constitution- 
ality of this section in an independent suit 
against the employee to recover for the 
medical services. Worley v. Pipes, 229 N. 
C. 465, 50 S. E. (2d) 504 (1948). See Ma- 
tros v. Owen, 229 N. C. 472, 50 S. E. (2d) 


509 (1949). 
Review of Commission’s Decision as to 
Attorney’s Fee. — Before the first 1959 


amendment, which added subsection (c) 
to this section, it was held that the pro- 
visions of this section that the Industrial 
Commission approve fees for attorneys 
implied the exercise of discretion and 
judgment by the Commission, and that 
the superior court on appeal was without 
power to hear evidence upon the question 
and strike out the fee allowed by the Com- 
mission and approve a fee in a different 
amount. Brice y. Robertson House Mov- 
ing, Wrecking & Salvage Co., 249 N. C. 
74, 105 S. E. (2d) 439 (1958). 

Stated in Hatchett v. Hitchcock Corp., 
240 N. C. 591, 83 S. E. (2d) 539 (1954). 


§ 97-91. Commission to determine all questions.—All questions aris- 
ing under this article if not settled by agreements of the parties interested there- 
in, with the approval of the Commission, shall be determined by the Commission, 
except as otherwise herein provided. (1929, c. 120, s. 65.) 


Jurisdiction of Commission Exclusive.— 
In an action instituted in the superior court 
under the Declaratory Judgment Act or 
otherwise, when the pleadings disclose an 
employee-employer relationship exists so 
as to make the parties subject to the pro- 
visions of the Workmen’s Compensation 
Act, dismissal is proper, for the Industrial 
Commission has exclusive jurisdiction in 
such cases. Cox vy. Pitt County Transp. 
Co., Inc., 259 N. C. .8, 129 S. E. (2d) 589 
(1963). 

The Declaratory Judgment Act may not 
be used to determine whether or not the 
employer’s insurance carrier is entitled to 
the right of subrogation against the funds 
received from the third party tort-feasor, 
under the provisions of § 97-10.2, since the 
Industrial Commission has the exclusive 


original jurisdiction to determine the 
question. Cox v. Pitt County Transp. Co., 
Inc., 259 N. C. 38, 129 S. E. (2d) 589 
(1963). 

Questions Respecting Existence of In- 
surance and Liability of Insurance Carrier. 
—The Commission is specifically vested 
by statute with jurisdiction to hear “all 
questions arising under” the Workmen’s 
Compensation Act. This jurisdiction under 
the statute ordinarily includes the right 
and duty to hear and determine questions 
of fact and law respecting the existence of 
insurance coverage and liability of the in- 
surance carrier. Greene v. Spivey, 236 N. 
C. 435, 73 S. E. (2d) 488 (1952). 

Applied as to physician’s claim for med- 
ical services, in Worley v. Pipes, 229 N. 
C. 465, 50 S. E. (2d) 504 (1948). 


§ 97-92. Employer’s record and report of accidents; records of 
Commission not open to public; supplementary report upon termination 
of disability; penalty for refusal to make report; when insurance car- 
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rier liable.—(a) Every employer shall hereafter keep a record of all injuries, 
fatal or otherwise, received by his employees in the course of their employment 
on blanks approved by the Commission. Within five days after the occurrence and 
knowledge thereof as provided in § 97-22 of an injury to an employee, causing 
his absence from work for more than one day, a report thereof shall be made in 
writing and mailed to the Industrial Commission on blanks to be procured from 
the Commission for this purpose. 

(b) The records of the Commission, in so far as they refer to accidents, inju- 
ries, and settlements shall not be open to the public, but only to the parties sat- 
isfying the Commission of their interest in such records and the right to inspect 
them. 

(c) Upon the termination of the disability of the injured employee, or if the 
disability extends beyond a period of sixty days, then, also, at the expiration of 
such period the employer shall make a supplementary report to the Commission 
on blanks to be procured from the Commission for the purpose. 

(d) The said report shall contain the name, nature, and location of the business 
of the employer and name, age, sex, and wages and occupation of the injured em- 
ployee, and shall state the date and hour of the accident causing injury, the nature 
and cause of the injury, and such other information as may be required by the 
Commission. 


(e) Any employer who refuses or neglects to make the report required by this 
section shall be liable for a penalty of not less than five dollars and not more than 
twenty-five dollars for each refusal or neglect. The fine herein provided may be 
assessed by the Commission in an open hearing, with the right of review and ap- 
peal as in other cases. In the event the employer has transmitted the report to the 
insurance carrier for transmission by such insurance carrier to the Industrial Com- 
mission, the insurance carrier willfully neglecting or failing to transmit the report 
shall be liable for the said penalty. (1929, c. 120, s. 66; 1945, c. 766.) 


Cross References.—As to admissibility 
of employer’s report in evidence of hear- 
ing, see also note to § 97-80. As to tabula- 
tion and publication of employers’ reports 
in annual report of Commission, see § 97- 
81 (b). 

Editor’s Note. — The 1945 amendment 
substituted, in the second sentence of sub- 
section (a), “five days” for “ten days” 
and “one day” for “three days.” 

Report as Evidence.—The report signed 
by the manager of an incorporated em- 
ployer and filed with the Industrial Com- 
mission, as required by this section, is 
competent upon the hearing and _ state- 
ments contained therein not within the 
personal knowledge of the manager are 
competent as an admission against inter- 


est. Carlton v. Bernhardt-Seagle Co., 210 
N. C. 655, 188 S. E. 77 (1936). 

Report as Claim.—Where the employer 
has filed a report with the Commission 
within the prescribed time upon verbal in- 
formation elicited from the representative 
of the employee by its claim agent, the 
representative being unable to read or 
write, and, the employer admitting liabil- 
ity, the report has been filed with the 
Industrial Commission as a claim within 
one year from date of the accident and 
contains all facts necessary to make an 
award. Hanks y. Southern Public Utilities 
Coax) 210s NS Ce 312) 186) SAE. 252° (1936). 
See note to § 97-24. 

Applied in Whitted v. Palmer-Bee Co., 
228 N. C. 447, 46 S. E. (2d) 109 (1948). 


97-93. Employers required to carry insurance or prove financial 
ability to pay for benefits. — Every employer who accepts the provisions of 
this article relative to the payment of compensation shall insure and keep insured 
his liability thereunder in any authorized corporation, association, organization, 
or in any mutual insurance association formed by a group of employers so au- 
thorized, or shall furnish to the Industrial Commission satisfactory proof of his 
financial ability to pay direct the compensation in the amount and manner and when 
due, as provided for in this article. In the latter case the Commission may require 
the deposit of an acceptable security, indemnity or bond to secure the payment 
of the compensation liabilities as they are incurred. (1929, c. 120, s. 67; 1943, ¢. 
543.) 
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Editor’s Note. — The 1943 amendment 
changed “ability” to “liability.” 

For comment on the provisions of this 
and other sections in relation to the law of 
contracts, see 13 N. C. Law Rev. 102. 

Employer Primarily Liable—An award 
was entered in favor of the dependents of 
a deceased employee for payment of com- 
pensation in weekly installments for the 
death of the employee. After the insur- 
ance: carrier had paid several installments, 
it defaulted in the payment of the balance 
because of insolvency. Under the provi- 
sions of the Workmen’s Compensation Act 
the employer is primarily liable to the em- 
ployee, which obligation is unimpaired by 
its contract with an insurer for insurance 
protection, or by the insurer’s subrogation 
to the rights of the employer upon paying 
or assuming the payment of an award, and 
the employer is not relieved of its liability 
to the dependents of the deceased em- 
ployee for the balance of the weekly pay- 
ments because of the insolvency of the in- 
surer. Roberts v. City Ice, etc., Co., 210 
N. C. 17, 185 S. E. 438 (1936). 

The employer, held liable for the bal- 
ance of an award after the insolvency of 
the insurer, is not entitled to a credit for 
the amount paid the dependents out of the 
judgment against the third-person tort- 
feasor or for the amount paid plaintiff’s at- 
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torneys in that action, the amount paid the 
dependents out of the judgment being an 
amount in addition to the award, and the 
award not being subject to reduction by 
such amount. Roberts v. City Ice, etc., 
Co! 2108S Na Catan S50 o 438 (1936))5 

Cancellation of Policy.—Employer’s in- 
surance policy was cancellable on ten days’ 
written notice. Notice was held effective 
from the time of receipt by insured, even 
though he mislaid it and never read it or 
knew its purport. Nor was the policy kept 
in force as to a later injured employee by 
failure of the carrier to give notice to the 
Industrial Commission or to the North 
Carolina Rating Bureau in accordance 
with their rules, even though the policy is 
made expressly subject to the law con- 
cerning cancellation notices. The rules of 
these bodies do not have the force of law 
as to such matters. Motsinger v. Perry- 
man, 218 N. C. 15,9 S. E. (2d) 511 (1940). 

Quoted in Ashe v. Barnes, 255 N. C. 310, 
(21 Se Be (2d) 549096 iN). 

Stated in Thompson’s Dependents v. 
Johnson Funeral Home, 205 N. C. 801, 172 
S. E. 500 (1934). 

Cited in Matros v. Owen, 229 N. C. 472, 
50 S. E. (2d) 509 (1948); Evans v. Tabor 
City: BbraCo.j7232 Na Gi13).591S) Bd) 
612 (1950). 


§ 97-94. Employers required to give proof within 30 days that they 


have complied with preceding section; fine for not keeping liability in- 
sured; review; liability for compensation; failure to secure payment of 
compensation a misdemeanor.—(a) Every employer accepting the compensa- 
tion provisions of this article shall, within thirty days, after this article takes 
effect, file with the Commission, in form prescribed by it, and thereafter, annually 
or as often as may be necessary, evidence of his compliance with the provisions 
of § 97-93 and all others relating thereto. 

(b) Any employer required to secure the payment of compensation under this 
article who refuses or neglects to secure such compensaticn shall be punished by 
a fine of ten cents for each employee, but not less than one dollar nor more than 
fifty dollars for each day of such refusal or neglect, and until the same ceases; and 
he shall be liable during continuance of such refusal or neglect to an employee 
either for compensation under this article or at law in the same manner as pro- 
vided in § 97-14. 

The fine herein provided may be assessed by the Commission in an open hear- 
ing, with the right of review and appeal as in other cases. 


(c) Any employer required to secure the payment of compensation under this 
article who wilfully refuses or neglects to secure such compensation shall be guilty 
of a misdemeanor and upon conviction shall be fined or imprisoned, or both, in 
the discretion of the court. (1929, c. 120, s. 68; 1945, c. 766; 1963, c. 499.) 

Editor’s Note. — The 1945 amendment The 1963 amendment, effective July 1, 
struck out “at the time of the insurance 1963, added subsection (c). 
becoming due” formerly appearing after Quoted in Roberts v. City Ice, etc., Co., 
“employee” near the beginning of subsec- 210 N. C. 17, 185 S. E. 438 (1936). 
tion (b). 
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97-95. Actions against employers failing to effect insurance or 
qualify as self-insurer.—As to every employer subject to the provisions of 
this article who shall fail or neglect to keep in effect a policy of insurance against 
compensation liability arising hereunder with some insurance carrier as provided 
in § 97-93, or who shall fail to qualify as a self-insurer as provided in the article, 
in addition to other penalties provided by this article, such employer shall be li- 
able in a civil action which may ke instituted by the claimant for all such compen- 
sation as may be awarded by the Industrial Commission in a proceeding properly 
instituted before said Commission, and such action may be brought by the claimant 
in the county of his residence or in any county in which the defendant has any 
property in this State; and in said civil action, ancillary remedies provided by law 
in civil actions of attachment, receivership, and other appropriate ancillary rem- 
edies shall be available to the plaintiff therein. Said action may be instituted before 
the award shal] be made by the Industrial Commission in such case for the pur- 
pose of preventing the defendant from disposing of or removing from the State of 
North Carolina for the purpose of defeating the payment of compensation any 
property which the defendant may own in this State. In -aid action. after being 
instituted, the court may, after proper amendment to the pleadings therein, per- 
mit the recovery of a judgment against the defendant for the amount of compensa- 
tion duly awarded by the North Carolina Industria] Commission and subject any 
property seized in said action for payment of the judgment so awarded. The in- 
stitution of said action shall in no wise interfere with the jurisdiction of said In- 
dustrial Commission in hearing and determining the claim for compensation in 
full accord with the provisions of this article Nothing :n this section shall be con- 
strued to limit or abridge the rights of an employee as provided in subsection (b) 
of § 97-94. (1941. c. 352.) 


Section Held Valid.—This section was awarded them compensation in a stipu- 


held valid as applied to a claim arising and 
an award made before its passage. Byrd 
v. Johnson, 220 N. C. 184, 16 S. E. (2d) 
843 (1941). 

This section affects procedure only and 
does not disturb any vested rights. It 
must be construed prospectively and not 
retrospectively. Byrd v. Johnson, 220 N. 
Cr184, 16)S. 4. (2d) 843.1941). 

Attachment. — The provisions of this 
section, in force from its ratification on 
March 15, 1941, were available to claim- 
ants who instituted a civil action alleging 
that the Industrial Commission had 


lated sum on March 24, 1941, that defend- 
ant employer had failed and neglected to 
keep in effect a policy of compensation in- 
surance and had failed to qualify as a 
self-insurer, that defendant was disposing 
of and removing all his property from the 
State, and praying that a warrant of at- 
tachment issue against defendant’s prop- 
erty. The warrant of attachment was is- 
sued, and defendant’s exception to the 
refusal of the court to vacate it was held 
without merit. Byrd v. Johnson, 220 N. C. 
184, 16 S. E. (2d) 843 (1941). 


§ 97-96. Certificate of compliance with law; revocation and new 
certificate.— Whenever an employer has complied with the provisions of § 97- 
93, relating to self-insurance, the Industrial Commission shall issue to such em- 
ployer a certificate, which shall remain in force for a period fixed by the Com- 
mission, but the Commission may upon at least sixty days notice and a hear- 
ing to the employer, revoke the certificate upon satisfactory evidence for such rev- 
ocation having been presented. At any time after such revocation the Commission 
may grant a new certificate to the employer upon his petition. (1929, ¢. 120, s. 69.) 


§ 97-97. Insurance policies must contain clause that notice to em- 
ployer is notice te insurer, etc.—All policies insuring the payment of com- 
pensation under this article must contain a clause to the effect that. as between 
the employer and the insurer the notice to or acknowledgment of the occurrence 
of the injury on the part of the insured employer shall be deemed notice or knowl- 
edge as the case may be on the part of the insurer; that jurisdiction of the insured 
for the purposes of this article shal} be jurisdiction of the insurer, that the insurer 
shall in all things be bound by and subject to the awards. judgments, or decrees 
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rendered against such insured employer, and that insolvency or bankruptcy of the 
employer and/or discharge therein shall not relieve the insurer from the payment 
of compensation for disability or death sustained by an employee during the life 


of such policy or contract. (1929, c. 120, s. 70.) 


§ 97-98. Policy must contain agreement promptly to pay benefits; 
continuance of obligation of insurer in event of default.—No policy of 
insurance against liability arising under this article sha!l be issued unless it con- 
tains the agreement of the insurer that it will promptly pay to the person entitled 
to same all benefits conferred by this article, and all installments of the compen- 
sation that may be awarded or agreed upon, and that the obligation shall not be af- 
fected by any default of the insured after the injury or by any default in giving 
notice required by such policy or otherwise. Such agreement shall be construed 
to be a direct promise by the insurer to the person entitled to compensation en- 


forceable in his name. (1929, c. 120, s. 71.) 


Cross References. — As to cancellation 
of policies, see note to § 97-93. As to “The 
Stock Workmen’s Compensation Security 
Fund,” see § 97-107. 

Under this section, an employee has the 
right to enforce the insurance contract 
made for his benefit. Hartsell v. Thermoid 
Co.,249.° N.C. 527,107 ed) + 115 
(1959). 

Ambiguous Provisions Resolved against 
Carrier.—Ambiguous provisions must be 
resolved against the carrier. Kenan v. 
Duplin Motor Co., 203 N. C. 108, 164 S. 
E. 729 (1932). See Williams v. Ornamen- 
tal Stone Co., 232 N. C. 88, 59 S. E. (2d) 
193 (1950). 

Carrier Estopped to Deny Existence of 
Master-Servant Relationship.——Where de- 
fendant carrier, at the request of employer, 
attached a rider to its policy covering ‘‘S, 
logging contractor,” it is estopped to deny 
that plaintiff, who was working for S$, was 
an employee of defendant. Greenway v. 
Riverside Mfg. Co., 206 N. C. 599, 175 S. 
BE. 112 (1934). 

Provision Reducing Carrier’s Liability 
Where Employee Paid in Part by State.— 
Claimant was paid for janitorial work 
partly by the local board of education and 
partly by the State School Commission. 
He was injured while doing extra, after- 
hours work solely for and at the expense 
of the board. A stipulation in the insur- 
ance contract with the board reduced the 
carrier’s liability where part of the em- 
ployee’s wage was paid by the State. This 
clause was held inapplicable to the instant 
case, since pay for the job in which he 
was injured was not shared by the State, 
even though the award was figured on 
the basis of his regular weekly wage which 
the State did share. Casey v. Board of 
Education of Durham, 219 N. C. 739, 14 S. 
E. (2d) 853 (1941). 

A somewhat similar liability-limiting in- 
dorsement on an insurance policy (set out 


in the case) was held not applicable to re- 
lieve the carrier where a teacher of voca- 
tional education was paid in part with 
funds supplied by the State. Callihan v. 
Board of Education of Robeson County, 
292° N, C2 381,°23"S. E. t2d)"297 (1942). 

Policy Covering “Operations Conducted 
from” Main Place of Business.—Where a 
policy covered a Charlotte employer inter 
alia on “operations conducted ... 
from” the main place of business, it was 
proper for the Commission to find that an 
employee going daily to lay tile nearby in 
South Carolina and expected to report 
back at headquarters each evening, who 
was killed in North Carolina on such re- 
turn journey, was within the policy, even 
though the tile company had a policy in 
another company covering its operations 
in South Carolina and the North Carolina 
carrier did not receive any premium for 
the South Carolina job. Mion y. Atlantic 
Marble & Tile Co., 217 N. C. 743, 9 S. E. 
(2d) 501 (1940). 

Injury at Quarry Forty Miles from Em- 
ployer’s Main Plant.—A policy designated 
the operations of the insured as “concrete 
products mfg.—shop or yard work only,” 
and gave as the location the address of 
the main plant of the insured. The policy 
covered injuries sustained by reason of the 
business operations, which were stated to 
include “... all operations necessary, inci- 
dent or appurtenant thereto whether 
such operations are conducted at the work 
places defined ... or elsewhere ...” The 
policy further provided that no other busi- 
ness operations were covered. An injury 
received at defendant’s quarry, forty miles 
from the main plant, was held to be cov- 
ered by this policy; it was “one of the 
work places of the company.” Williams vy. 
Ornamental Stone Co., 232 N. C. 88, 59 
S. E. (2d) 193 (1950). 

Quarrying Operations Carried on in 
Connection with Trucking Business.—De- 
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fendant carrier’s policy covered defen- 
dant trucker’s employees, including specif- 
ically blacksmiths and service away from 
the business headquarters. The employer 
not only hauled stone for others but, with- 
out disclosure to the carrier, operated a 
quarry from which he sold and delivered 
stone. Deceased employee, a_ blacksmith, 
worked at the quarry only but repaired 
some shovels and other tools used in con- 
nection with the trucking as well as the 
quarry machinery. He was on the general 
payroll. The policy provided for adjust- 
ment of the premiums on a payroll check- 
over made at the end of the policy period. 
It was held that the Commission’s finding 
that the quarrying operations were carried 
on in connection with the trucking busi- 
ness and that the employee was covered 
by the policy was supported by compe- 
tent evidence and was binding on the 
court. An award against the carrier was 
upheld. Miller v. Caudle, 220 N. C. 308, 17 
S. E. (2d) 487 (1941). 
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Truck Driver Engaged in Unloading 
Logs.—It was found that defendant motor 
company did log hauling as an incident 
to its regular business. A policy in terms 
covering injuries to drivers was held to 
cover plaintiff, a regularly employed truck 
driver, who was engaged in unloading logs 
for the motor company. The carrier had 
contended that injuries in this type of 
work were outside the policy. Kenan v. 
Duplin Motor Co., 203 N. C. 108, 164 S. 
E. 729 (1932). 

Notice of Cancellation of Policy. — 
Where policy provided for ten day’s notice 
of cancellation and plaintiff was injured 
within ten days from the day the employer 
received notice of cancellation but more 
than ten days after such notice was mailed, 
the carrier is liable as the ten days date 
from the time of receipt of the notice. 
Pettit v. Wood-Owen Trailer Co., 214 N. 
C..335, 199° S, E. 279 (1938). 


§ 97-99. Law written into each insurance policy; form of policy to 


be approved by Insurance Commissioner; cancellation; single catas- 
trophe hazards.—(a) Every policy for the insurance of the compensation here- 
in provided, or against liability therefor, shall be deemed to be made subject to 
the provisions of this article. No corporation, association or organization shall 
enter into any such policy of insurance unless its form shall have been approved 
by the Insurance Commissioner. No policy form shall be approved unless the same 
shall provide a thirty-day prior notice of an intention to cancel same by the car- 
rier to the insured by registered mail or certified mail. This shall not apply to the 
expiration date shown in the policy. The carrier may cancel the policy for non- 
payment of premium on ten days’ written notice to the insured, and the insured 
may cancel the policy on ten days’ written notice by registered mail or certified 
mail to the carrier. 


(b) This article shall not apply to policies of insurance against loss from ex- 
plosion of boilers or flywheels or other similar single catastrophe hazards: Pro- 
vided, that nothing herein contained shall be construed to relieve the employer 
from liability for injury or death of an employee as a result of such explosion or 
catastrophe. (1929, c. 120, s. 72; 1945, c. 381, s. 1; 1959, c. 863, s. 5.) 


Editor’s Note. — The 1945 amendment 
added the last three sentences of subsec- 
tion (a). 

The 1959 amendment inserted “or certi- 
fied mail” in subsection (a). 

All relevant provisions of the Work- 
men’s Compensation Act become a part 


of each policy of insurance procured pur- 
suant to the Act. Hartsell v. Thermoid 
Co., 249 N. C. 527, 107 S. E. (2d) 115 
(1959). 

Applied in Moore y. Adams Electric 
Co., Inc., 259 N. C. 785, 181 S. E. (2d) 356 
(1963). 


§ 97-100 Rates for insurance; carrier to make reports for deter- 
mination of solvency; tax upon premium; returned or canceled pre- 
miums; reports of premiums collected; wrongfu) or fraudulent repre- 
sentation of carrier punishable as misdemeanor; notices to carrier; em- 
ployer who carries own risk shall make report on pay roll.—(a) The rates 
charged by all carriers of insurance, including the parties to any mutual insurance 
association writing insurance against the liability for compensation under this 
article, shall be fair, reasonable, and adequate, with due allcwance for merit rat- 
ing; and all risks of the same kind and degree of hazard shall be written at the 
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same rate by the same carrier. No policy ot insurance against liability for compen- 
sation under this article shall be valid until the rate thereof has been approved by 
the Commissioner of Insurance; nor shall any such carrier of insurance write any 
such policy or contract until its basic and merit rating schedules have been filed 
with, approved, and not subsequently disapproved by the Commissioner of In- 
surance. 

(b) Each such insurance carrier shall report to the Commissioner of Insurance, 
in accordance with such reasonable rules as the Commissioner ot Insurance may 
at any time prescribe, for the purpose of determining the solvency of the carrier 
and the adequacy of its rates; for such purpose the Commissioner of Insurance 
may inspect the Looks and records of such insurance catrier. and examine its 
agents, officers, and directors under oath. 

(c) Every person, partnership, association, corporation whether organized un- 
der the laws of this or any other state or country, every mutual company or as- 
sociation and every othe: insurance carrier insuring employers in this State against 
liability for personal injuries to their employees, or death caused thereby, under 
the provisions of this article, shall, as hereinafter provided, pay a tax upon the 
premium received whether in cash or notes, in this State. or on account of busi- 
ness done in this State, for such insurance in this State. at the rate provided in 
the Revenue Act then in force, which tax shall be in lieu of all other taxes on such 
premiums, which tax shall be assessed and collected as hereinafter provided; pro- 
vided, however, that such insurance carriers shall be credited with all canceled 
or returned premiums actually refunded during the year on such insurance. 

(d) Every such insurance carrier shall for the six months ending December 
thirty-first, nineteen hundred and twenty-nine and annually thereafter, make a 
return, verified by the affidavit of its president and secretary or other chief offi- 
cers or agents to the Commissioner of Insurance, stating the amount of all such 
premiums and credits during the period covered by such return. Every insurance 
carrier required to make such return shall file the same with the Commissioner 
of Insurance on or before the first day of April after the close of the period cov- 
ered thereby, and shall at the same time pay to the State Insurance Commissioner 
the tax provided in the Revenue Act then in force on such premium ascertained, 
as provided in subsection (c) hereof, less returned premium on canceled policies. 

(e) If any such insurance carrier shall fail or refuse to make the return re- 
quired by this article, the said Commissioner of Insurance shall assess the tax 
against such insurance carrier at the rate herein provided for, on sucli amount 
of premium as he may deem just, and the proceedings thereon shall be the same 
as if the return had been made. 

(f) If any such insurance carrier shall withdraw from business in this State 
before the tax shall fall due as herein provided, or shall fail or neglect to pay 
such tax, the Commissioner of Insurance shall at once proceed to collect the same: 
and he is hereby empowered and authorized to employ such legal process as may 
be necessary for that purpose. and when so collected he shall pay the same into 
the State treasury The suit may be brought by the Commissioner of Insurance, 
in his official capacity, in any court of this State having jurisdiction. Reasonable 
attorney’s fees may be taxed as costs therein, and process mav issue to any county 
of the State, and may be served as in civil actions, or in case of unincorporated 
associations partnerships, interindemnity contracts, upon any agent of the parties 
thereto upon whom process may be served under the laws of this State. 

(g) Any person or persons who shal] in this State act or assume to act as 
agent for any such insurance carrier whose authority to do business in this State 
has been suspended, while such suspension remains in force, or shall neglect or 
refuse to comply with any of the provisions of this section obligatory upon such 
person or party or who shall willfully make a false or fraudulent statement of the 
business or condition of any such insurance carrier or false or fraudulent return 
as herein provided, shall he deemed guilty of a misdemeanor, and upon conviction 
shall be punished by a fine of not less than one hundred nor more than one thou- 
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sand dollars, or by imprisonment for not less than ten nor more than ninety days, 
or both such fine and imprisonment in the discretion of the court. 

(h) Whenever by this article, or the terms of any policy contract, any officer 
is required to give any notice to an insurance carrier, the same may be given by 
delivery, or by mailing by registered letter properly addressed and stamped, to 
the principal office or general agent of such insurance carrier within this State, 
or to its home office, or to the secretary, general agent or chief officer thereof 
in the United States, or the State Insurance Commissioner 

(1) Any insurance carrier liable to pay a tax upon premiums under this article 
shall not be liable to pay any other or further tax upon such premiums, under 
any Other law of this State. 

(j) Every employer carrying his own risk under the provisions of § 97-93 
shall, under Oath, report to the Commission his pay roll. subject to the provisions 
of this article. Such report shall be made in form prescribed by the Commission, 
and at the times herein provided for premium reports by insurer. The Commis- 
sion shal] assess against such pay roll a maintenance fund tax computed by taking 
such per cent of the basic premiums charged against the same or most similar 
industry or business taken from the manual insurance rate then in force in this 
State as is assessed in the Revenue Act against the insurance carriers for pre- 
miums collected on compensation insurance policies. Receipts collected under this 
subsection shall be deposited to the credit of the State Treasurer as general fund 
revenue. (1929, c. 120, s. 73; 1931, c. 274, s. 13: 1947, c. 574: 1961, -c. 833, s. 
132) 


Cross Reference.—See also the Compen- 
sation Rating and Inspection Bureau Act, 
§ 97-102 et seq. 

Editor’s Note. — The 1947 amendment 
substituted “annually” for “semiannually” 
in the first sentence of subsection (d). It 
also struck out “within thirty days” form- 
erly appearing in the second sentence of 
that subsection and inserted in lieu thereof 
“on or before the first day of April.” 

The 1961 amendment, effective July 1, 
1961, added the last sentence to subsection 


(j). 


Clause Stating That Policy Is Subject 
to Rates Promulgated by Insurance Com- 
missioner.—Where a clause in an insur- 
ance policy states that the policy is sub- 
ject to the rates promulgated by the In- 
surance Commissioner, such clause will 
be enforced. Travelers’ Ins. Co. v. Mur- 
dock, 208 N. C. 223, 179 Sila Ssom(19a5). 

Money Received Under Subsection (j). 
—For case decided prior to the 1961 
amendment, see North Carolina Indus- 
trial Commission vy. O’Berry, 197 N. C. 
595, 150°S. E. 44 (1929). 


§ 97-101. Collection of fines and penalties.—The Industrial Commis- 


sion shal] have the power by civiJ action brought in its own name tc enforce the 
collection of any fines or penalties provided by this article. and fines or penalties 
collected by the Commission shall become a part of the maintenance fund referred 
to in subsection (j) of § 97-100. (1931, c. 274, s. 14.) 


ARTICUR 2: 
Compensation Rating and Inspection Bureau. 


§ 97-102. Compensation Rating and Inspection Bureau created; ob- 
jects, functions, etc., hearings where rates changed. — There is hereby 
created a bureau to be known as the Compensation Rating and Inspection Bureau 
of North Carolina, with the following objects, functions and sources of income: 

(1) To maintain rules and regulations and fix premium rates for work- 
men’s compensation insurance and equitably adjust the same as far 
as practicable, in accordance with the hazards of individual risks by 
inspection by the Bureau. 

(2) To furnish upon request of any employer in the State of North Caro- 
lina or to any member of the Compensation Rating and Inspection 
Bureau of North Carolina, upon whose risk a compensation rate has 
been promulgated, information as to the rating including the method 
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of its compilation, and to encourage employers to reduce the number 
and severity of accidents by adjusting premiums and rates, through 
the use of credits and debits or other proper factors, under such uni- 
form system of experience or other form of merit rating as may be 
approved by the Commissioner of Insurance. 

(3) The Bureau shall make a rating survey of each risk inspected which 
survey shall clearly show the location of all ratable items: Provided, 
however, that the Bureau shall not describe the items or make any 
recommendations for accident prevention, such service being reserved 
as a proper and essential field for the competitive enterprise of its in- 
dividual members. 

(4) The Bureau shall provide reasonable means to be approved by the Com- 
missioner whereby any person affected by a rate made by it may be 
heard in person or by his authorized representative before the govern- 
ing or rating committee or other proper executive of the Bureau. (1931, 


¢, 279%) 121945, cr SG lees e053, c. 674, S92.) 


Cross References. — As to Automobile Editor’s Note. — The 1945 amendment 
Rate Administrative Office established in added subdivision (4). 
the Bureau created by this section, see § The 1953 amendment rewrote subdivi- 


58-246 et seq. As to validation of experi- sion (2). 
ence rating plans for workmen’s compen- 

sation insurance in use prior to April 7, 

1953, see § 58-248.7. 


§ 97-103. Membership in Bureau of carriers of insurance; accept- 
ance of rejected risks; rules and regulations for maintenance; Insur- 
ance Commissioner or deputy ex officio chairman.—(a) Before the In- 
surance Commissioner shall grant permission to any mutual association, recipro- 
cal or stock company, or any other insurance organization to write compensation 
or employers’ liability insurance in this State, it shall be a requisite that they 
shall subscribe to and become members of the Compensation Rating and In- 
spection Bureau of North Carolina. 


(b) It shall be the duty of all companies underwriting workmen’s compensa- 
tion insurance in this State and being members of the Compensation Rating and 
Inspection Bureau of North Carolina, as defined in this section, to insure and 
accept any workmen’s compensation insurance risk which shall have been ten- 
dered to and rejected by any three members of said Bureau in the manner here- 
inafter provided. When any such rejected risk is called to the attention of the 
Compensation Rating and Inspection Bureau of North Carolina and it appearing 
that said risk is in good faith entitled to such coverage, the Bureau shall fix the 
initial premium therefor, (subject to the approval of the Insurance Commis- 
sioner), and upon its payment said Bureau shall designate a member whose duty 
it shall be to issue a standard workmen’s compensation policy of insurance con- 
taining the usual and customary provisions found in such policies therefor. Up- 
on receipt of the required premium at the office of the Bureau during regular 
working hours the Bureau shall instruct the designated carrier to issue its policy 
of insurance to become effective as of twelve one a. m. the following day, and the 
carrier shall be so bound; provided, that the carrier may request of the Bureau 
a certificate of the Department of Labor that the insured is complying with the 
laws, rules and regulations of that Department. Said certificate shall be furnished 
within thirty days by the Department of Labor, unless extension of time is granted 
by agreement between the Bureau and the Department of Labor. The Bureau 
shall within thirty days after March 8, 1935, make and adopt such rules as may 
be necessary to carry this article into effect, subject to final approval of the In- 
surance Commissioner. As a prerequisite to the transaction of workmen’s com- 
pensation insurance in this State every member of said Bureau shall file with the 
Insurance Commissioner written authority permitting said Bureau to act in its 
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behalf as provided in this section, and an agreement to accept such risks as are 
assigned to said insurance by said Bureau, as provided in this section. 

(c) Each member of the Compensation Rating and Inspection Bureau writing 
compensation insurance in the State of North Carolina shall, as a requisite there- 
to, be represented in the aforesaid Bureau and shall be entitled to one represent- 
ative and one vote in the administration of the affairs of the Bureau. They shall, 
upon organization, elect a governing committee, which governing committee shall 
be composed of equal representation by participating and nonparticipating mem- 
bers. 

(d) The Bureau, when created, shall adopt such rules and regulations for its 
procedure as may be necessary for its maintenance and operation. 


No such rules or regulations shall discriminate against any type of insurer 
because of its plan of operation, nor shall any insurer be prevented from re- 
turning any unused or unabsorbed premium, deposit, savings or earnings to its 
policyholders or subscribers. The expense of such Bureau shall be borne by its 
members by quarterly contributions to be made in advance, such necessary ex- 
perise to be advanced by prorating such expense among the members in accord- 
ance with the amount of gross workmen’s compensation premiums written in 
North Carolina during the preceding year ending December the thirty-first, one 
thousand nine hundred and thirty, and members entering since that date to ad- 
vance an amount to be fixed by the governing committee. After the first fiscal 
year of operation of the Bureau the necessary expenses of the Bureau shall be 
advanced by the members in accordance with rules and regulations to be estab- 
lished and adopted by the governing committee. 

(e) The Insurance Commissioner of the State of North Carolina, or such 
deputy as he may appoint, shall be ex officio chairman of the Compensation Rat- 
ing and Inspection Bureau of North Carolina, and the Insurance Commissioner 
or such deputy designated by him shall preside over all meetings of the govern- 
ing committee or other meetings of the Bureau and it shall be his duty to deter- 
mine any controversy that may arise by reason of a tie vote between the mem- 
bers of the governing committee. (1931, c. 279, s. 2; 1935, c. 76; 1945, c. 381, s. 1.) 


Editor’s Note. — The 1945 amendment 
inserted the third ana fourth sentences 
in subsection (b) in lieu of a sentence 
which read “Before any such risk shall be 
assigned under the provisions of this sec- 
tion such risk shall, if demanded, furnish 


the Bureau a certificate of the division of 
standards and inspection of the Depart- 
ment of Labor that he is complying with 
the rules and regulations of that Depart- 
ment.” The amendment also inserted the 
second sentence of subsection (d). 


§ 97-104. Governing committee; production of books and records 
for compilation of appropriate statistics; rates subject to approval of 
Insurance Commissioner. — In order to carry into effect the objects of this 
article the Bureau members shall immediately elect its governing committee who 
shall employ and fix the salaries of such personnel and assistance as is necessary, 
subject to the approval of the Insurance Commissioner, and the Insurance Com- 
missioner is hereby authorized to compel the production of books, data, papers, 
and records relating to or bearing upon such data as is necessary to compile sta- 
tistics for the purpose of determining the pure cost and expense loading of work- 
men’s compensation insurance in North Carolina and this information shall be 
available and for the use of the Compensation Rating and Inspection Bureau, for 
the compilation and promulgation of rates on workmen’s compensation insurance. 
All such rates compiled and promulgated by such Bureau shall be submitted to 
the Insurance Commissioner for approval as provided in § 97-100. (1931, c. 279, 
a.) 


§ 97-104.1. Commissioner can order adjustment of rates and modi- 
fication of procedure. — Whenever the Commissioner, upon his own motion 
or upon petition of any aggrieved party, shall determine, after notice and a hear- 
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ing, that the rates charged or filed on any class of risks are excessive, inade- 
quate, unreasonable, unfairly discriminatory, or otherwise not in the public inter- 
est, or that a classification or classification assignment is unwarranted, unreason- 
able, improper or unfairly discriminatory he shall issue an order to the Bureau 
directing that such rates, classifications or classification assignments be altered or 
revised in the manner and to the extent stated in such order to produce rates, 
classifications or classification assignments which are reasonable, adequate, not 
unfairly discriminatory, and in the public interest. (1945, c. 381, s. 1.) 


§ 97-104.2. General provisions.—No insurer subject to this article shall 
enter into any agreement for the purpose of making or establishing rates ex- 
cept in accordance with the provisions hereof. No member of the Bureau shall 
charge or receive any rate which deviates from the rates, rating plans, classifi- 
cations, schedules, rules and standards made and filed by the Bureau. No insurer 
and no agent or other representative of any insurer and no insurance broker 
shall knowingly charge, demand or receive a rate or premiums which deviate 
from the rates, rating plans, classifications, schedules, rules and standards, made 
and last filed by or on behalf of the insurer, or issue or make any policy or con- 
tract involving a violation of such rate filings. (1945, c. 381, s. 1.) 


This section is intended to prevent re- 
bating and an unlawful discrimination and 
favoritism by insurance companies. W'-ere 
there is nothing in the record suggestive 
of an intent by either party to violate the 
cited statutes, an otherwise valid compro- 
mise will not be avoided solely on the 
ground that it is contrary to public policy. 
There must be some fact on which the as- 
serted invalidity can rest. Fidelity & Cas- 
ualty Co. of New York v. Nello L. Teer 
Co., 179 F. Supp. 548 (1960), quoting Fi- 
delity & Casualty Co. of New York v. 
Nello L. Teer Co., 250 N. C. 547, 109 S. 


Agreement as to Unearned Premiums 
Not Contrary to Section.—Where dispute 
between insurer and. insured as to the 
amount of premiums due is not based 
upon controversy as to the rates but solely 
as to credits for unvarned premiums and 
overpayment of premiums, a compromise 
settlement cannot be avoided on the ground 
that it was contrary to this section, since 
such compromise does not rest upon a 
charge of premiums at rates less than those 
prescribed by statute. Fidelity & Casualty 
Co. of New York v. Nello L. Teer Co., 
250 N. C. 547, 109 S. E. (2d) 171 (1959). 


Fe (209 5171 (1959), 


§ 97-104.3. Commissioner can revoke license for violations.—lIf the 
Commissioner shall find, after due notice and hearing that any insurer, officer, 
agent or representative thereof has violated any of the provisions of this article, 
he may issue an order revoking or suspending the license of any such insurer, 
agent, broker or representative thereof. (1945, c. 381, s. 1.) 


§ 97-104.4. Violation a misdemeanor. — Any insurer, officer, agent or 
representative thereof failing to comply with, or otherwise violating any of the 
provisions of this article, shall be guilty of a misdemeanor and upon conviction 
be punished by a fine of not less than one hundred ($100.00) dollars nor more 
than five hundred ($500.00) dollars. (1945, c. 381, s. 1.) 


§ 97-104.5. Appeal from decision of Commissioner. — A review of 
any order made by the Commissioner in accordance with the provisions of this 


article, shall be by appeal to the superior court of Wake County in accordance 
with the provisions of § 58-9.3. (1945, c. 381, s. 1.) 


§ 97-104.6. Appeals from Bureau to Commissioner. — Any member 
of the Bureau may appeal to the Commissioner from any decision of such Bu- 
reau and the Commissioner shall, after a hearing held on not less than ten days’ 
written notice to the appellant and the Bureau, issue an order approving the de- 
cision of the Bureau or directing it to give further consideration to such pro- 
posal. In the event the Bureau fails to take satisfactory action, the Commis- 
sioner shall make such order as he may see fit. (1945, c. 381, s. 1.) 
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ARTICLE 3. 
Security Funds. 


§ 97-105. Title of article. — This article shall be known as the Work- 
men’s Compensation Security Fund Act. (1935, c. 228, s. 1.) 


§ 97-106. Definitions.—As hereafter used in this article, unless the con- 
text or subject matter otherwise requires: 

“Stock fund” means the Stock Workmen’s Compensation Security Fund cre- 
ated by this article. 

“Mutual fund” means the Mutual Workmen’s Compensation Security Fund 
created by this article. 

“Funds” means the stock fund and the mutual fund. 

“Fund” means either the stock fund or the mutual fund as the context may re- 
quire. 

“Fund year” means the calendar year. 

“Stock carrier” means any stock corporation authorized to transact the busi- 
ness of workmen’s compensation insurance in this State, except an insolvent stock 
catrier. 

“Mutual carrier’ means any mutual corporation or association and any recip- 
rocal or interinsurance exchange authorized to transact the business of workmen’s 
compensation insurance in this State, except an insolvent mutual carrier. 

“Carrier” means either a stock carrier or a mutual carrier, as the context may 
require. 

“Insolvent stock carrier” or “insolvent mutual carrier’ means a stock carrier 
or a mutual carrier, as the case may be, which has been determined to be in- 
solvent, or for which or for the assets of which a receiver has been appointed by 
a court or public officer of competent jurisdiction and authority. 

“Commissioner” means the Insurance Commissioner of this State. 

“Workmen’s Compensation Act” means the Workmen’s Compensation Act of 
the State of North Carolina, being $$ 97-1 to 97-101 as amended and supple- 
mented. (1935, c. 228, s. 2; 1941, c. 298, s. 1.) 

Editor’s Note. — The 1941 amendment ance exchange” in the paragraph defining 
inserted “and any reciprocal or interinsur- “mutual carrier.” 


§ 97-107. Stock Workmen’s Compensation Security Fund created. 
—There is hereby created a fund to be known as ‘““The Stock Workmen’s Com- 
pensation Security Fund,” for the purpose of assuring to pei:sons entitled there- 
to the compensation provided by the Workmen’s Compensation Act for employ- 
ments insured in insolvent stock carriers. Such fund shall be applicable to the 
payment of valid claims for compensation or death benefits heretofore or here- 
after made pursuant to the Workmen’s Compensation Act, and remaining un- 
paid, in whole or in part, by reason of the default, after the effective date of this 
article, of an insolvent stock carrier. Expenses of administration also shal] be 
paid from the fund as herein provided. Such fund shall consist of all contributions 
received and paid into the fund by stock carriers, as herein defined, all property 
and securities acquired by and through the use of moneys belonging to the fund, 
and of interest earned upon moneys deposited or invested as herein provided. 
The fund shall be administered by the Commissioner of this State in accordance 
with the provisions of this article. (1935, c. 228, s. 3.) 


§ 97-108. Verified report of premiums to be filed by stock carrier. 
—Every stock carrier shall, on or before the first day of September, nineteen 
hundred and thirty-five, file with the Treasurer of the State and with the Com- 
missioner identical returns, under oath, on a form to be prescribed and furnished 
by the Commissioner, stating the amount of net written premiums for the six 
months’ period ending June thirtieth, nineteen hundred thirty-five on policies is- 
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sued, renewed or extended by such carrier, to insure payment of compensation 
pursuant to the Workmen’s Compensation Act. For the purposes of this article 
“net written premiums” shall mean gross written premiums less return premiums 
on policies returned not taken, and on policies canceled. Thereafter, on or before 
the first day of March and September of each year, each such carrier shall file 
similar identical returns, stating the amount of such net written premiums for 
the six months’ period ending, respectively, on the preceding December thirty- 
first and June thirtieth, on policies issued, renewed or extended by such carrier. 
(1935 ene Zone ite) 


§ 97-109. Contributions by stock carriers of 1% of net written 
premiums.—For the privilege of carrying on the business of workmen’s com- 
pensation insurance in this State, every stock carrier shall pay into the stock 
fund on the first day of September, nineteen hundred thirty-five, a sum equal 
to one per centum (1%) of its net written premiums as shown by the return 
hereinbefore prescribed for the period ending June thirtieth, nineteen hundred 
thirty-five, and thereafter each such stock carrier, upon filing each semiannual 
return, shall pay a sum equal to one per centum (1%) of its net written pre- 
miums for the period covered by such return. (1935, c. 228, s. 5.) 


§ 97-110. Contributions to stop when stock fund equals 5% of loss 
reserves; resumption of contributions. — When the aggregate amount of 
all such payments into the stock fund, together with accumulated interest there- 
on, less all its expenditures and known liabilities, becomes equal to five per centum 
(5%) of the loss reserves of all stock carriers for the payment of benefits under 
the Workmen’s Compensation Act as of December thirty-first, next preceding, 
no further contributions to said fund shall be required to be made; provided, 
however, that whenever, thereafter the amount of said fund shall be reduced 
below five per centum (5%) of such loss reserves as of said date by reason of 
payments from and known liabilities of said stock fund, then such contribution to 
said fund shall be resumed forthwith, and shall continue until said fund, over and 
above its known liabilities, shall be equal to five per centum (5%) of such re- 
serves. (1935, c. 228, s. 6.) 


§ 97-111. Rules and regulations for administration of stock fund; 
examination of books and records; penalty for failure to file report or 
pay assessment; revocation of license. — The Commissioner may adopt, 
amend and enforce rules and regulations necessary for the proper administration 
of said stock fund. In the event any stock carrier shall fail to file any return or 
make any payment required by this article, or in case the Commissioner shall 
have cause to believe that any return or other statement filed is false or inac- 
curate in any particular, or that any payment made is incorrect, he shall have 
full authority to examine all the books and records of the carrier for the pur- 
pose of ascertaining the facts and shall determine the correct amount to be 
paid and may proceed in any court of competent jurisdiction to recover for the 
benefit of the fund any sums shown to be due upon such examination and de- 
termination. Any stock carrier which fails to make any statement as required 
by this article, or to pay any contribution to the stock fund when due, shall there- 
by forfeit to said fund a penalty of five per centum (5%) of the amount of un- 
paid contribution determined to be due as provided by this article plus one per 
centum (1%) of such amount for each month of delay, or fraction thereof, after 
the expiration of the first month of such delay, but the Commissioner may upon 
good cause shown extend the time for filing of such return or payment. The Com- 
missioner shall revoke the certificate of authority to do business in this State of 
any carrier which shall fail to comply with the provisions of this article or to pay 
any penalty imposed in accordance with this article. (1935, c. 228, s. 7.) 
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§ 97-112. Separation of stock fund; disbursements; investment; 
sale of securities.—The stock fund created by this article shall be separate 
and apart from any other funds so created and from all other State moneys. The 
State Treasurer shall be the custodian of said fund; and all disbursements from 
said fund shall be made by the State Treasurer upon vouchers signed by the 
Commissioner as hereinafter provided. The moneys of said fund may be invested 
by the State Treasurer only in the bonds or securities which are the direct ob- 
ligations of or which are guaranteed as to principal and interest by the United 
States or this State. The State Treasurer may sell any of the securities in which 
said fund is invested, if advisable for its proper administration or in the best 
interests of such fund, and all earnings from the investments of such fund shall 
be credited to such fund. (1935, c. 228, s. 8.) 


§ 97-113. Payment of claim from stock fund when carrier insol- 
vent; subrogation of employer paying claim; recovery against employer 
or receiver of insolvent carrier. — (a) A valid claim for compensation or 
death benefits, or installments thereof, heretofore or hereafter made pursuant 
to the Workmen’s Compensation Act, which has remained or shall remain due 
and unpaid for sixty days, by reason of default by an insolvent stock carrier, 
shall be paid from the stock fund in the manner provided in this section. Any 
person in interest may file with the Commissioner an application for payment of 
compensation or death benefits from the stock fund on a form prescribed and 
furnished by the Commissioner. If there has been an award, final or otherwise, 
a certified copy thereof shall accompany the application. The Commissioner shall 
thereupon certify to the State Treasurer such award for payment according to 
the terms of the same, whereupon payment shall be made by the State Treasurer. 


(b) Payment of compensation from the stock fund shall give the fund no right 
of recovery against the employer. 


(c) An employer may pay such award or part thereof in advance of payment 
from the stock fund and shal] thereupon be subrogated to the rights of the em- 
ployee or other party in interest against such fund to the extent of the amount 
so paid. 


(d) The State Treasurer as custodian of the stock fund shall be entitled to 
recover the sum of all liabilities of such insolvent carrier assumed by such fund 
from such carrier, its receiver, liquidator, rehabilitator or trustee in bankruptcy 
and may prosecute an action or other proceedings therefor. All moneys recovered 
in any such action or proceedings shall forthwith be placed to the credit of the 
stock fund by the State Treasurer to reimburse the stock fund to the extent of 
the moneys so recovered and paid. (1935, c. 228, s. 9.) 


§ 97-114. Mutual Workmen’s Compensation Security Fund cre- 
ated. — There is hereby created a fund to be known as “The Mutual Work- 
men’s Compensation Security Fund,” for the purpose of assuring to persons 
entitled thereto the compensation provided by the Workmen’s Compensation 
Act for employments insured in insolvent mutual carriers. Such fund shall be 
applicable to the payment of valid claims for compensation or death benefits here- 
tofore or hereafter made pursuant to the Workmen’s Compensation Act, and re- 
maining unpaid, in whole or in part, by reason of the default, after the effective 
date of this article, of an insolvent mutual carrier. Expenses of administration al- 
so shall be paid from the fund as herein provided. Such fund shall consist of all 
contributions received and paid into the fund by mutual carriers, as herein defined, 
of property and securities acquired by and through the use of moneys belonging 
to the fund and of interest earned upon moneys deposited or invested as herein 
provided. The fund shall be administered by the Commissioner in accordance with 
the provisions of this article. (1935, c. 228, s. 10.) 
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§ 97-115. Verified report of premiums to be filed by mutual car- 
rier; equalization of payments by reciprocal or interinsurance ex- 
changes.—Every mutual carrier shall, on or before the first day of September, 
nineteen hundred thirty-five, file with the Treasurer of the State and with the 
Commissioner identical returns, under oath, on a form to be prescribed and fur- 
nished by the Commissioner of Insurance, stating the amount of net written pre- 
miums for the six months’ period ending June thirtieth, nineteen hundred thirty- 
five, on policies issued, renewed or extended by such carrier, to insure payment 
of compensation pursuant to the Workmen’s Compensation Act during said pe- 
riod. For the purpose of this article “net written premiums” shall mean gross 
written premiums less return premiums on policies returned not taken and on 
policies canceled. Thereafter, on or before the first day of March and September, 
of each year, each such carrier shall file similar identical returns, stating the 
amount of such net written premiums for the six months’ periods ending, re- 
spectively, on the preceding December thirty-first and June thirtieth, on such 
policies issued, renewed or extended by such carrier. 

Any reciprocal or interinsurance exchange writing workmen’s compensation 
insurance in North Carolina on September first, one thousand nine hundred and 
thirty-five and continuing to underwrite this class of insurance shall, upon the 
fund reaching its maximum contribution and the discontinuance of any collection 
thereof, continue to pay into said mutual fund as provided in this section for a 
period of six years after the other members of the mutual fund have discontinued 
said payments in order to equalize the contribution of all members of the mutual 
fund, and thereafter such reciprocal or interinsurance exchanges shall be subject 
to the provisions of this section. (1935, c. 228, s. 11; 1941, c. 298, s. 2.) 

Editor’s Note. — The 1941 amendment 
added the second paragraph. 


§ 97-116. Contributions by mutual carriers of 1% of net written 
premiums.—For the privilege of carrying on the business of workmen’s com- 
pensation insurance in this State, every mutual carrier shall pay into the mutual 
fund on the first day of September, nineteen hundred thirty-five, a sum equal to 
one per centum (1%) of its net written premiums, as shown by the return here- 
inbefore prescribed for the period ending June thirtieth, nineteen hundred thirty- 
five, and thereafter each such mutual carrier, upon filing each semiannual return, 
shall pay a sum equal to one per centum (1%) of its net written premiums, as 
shown for the period covered by such return. (1935, c. 228, s. 12.) 


§ 97-117. Distribution of excess when mutual fund exceeds 5% of 
loss reserves; distribution of fund when liabilities liquidated. — When- 
ever the mutual fund, less all its known liabilities, shall exceed five per centum 
(5%) of the loss reserves of all mutual carriers for the payments of losses un- 
der the Workmen’s Compensation Act, as of December thirty-first next pre- 
ceding, distribution of such excess shall be made as repayments for successive 
tund years, commencing with the first fund year, to the mutual carriers in the pro- 
portion in which they respectively made contributions for such fund year: Provided, 
however, no such distribution shall reduce the fund, less all its known liabilities, 
below an amount equal to five per centum (5%) of such loss reserves as of said 
date. Such repayments shall be made from time to time until the mutual car- 
riers for the first fund year shall have received their proportionate shares of the 
contributions for the first fund year including interest, if any. Such repayments 
for succeeding fund years in their order shall be made on the same basis. The 
insolvency of any mutual carrier shall automatically terminate its right to such 
repayments and the withdrawal of any mutual carrier from the transaction of 
workmen’s compensation insurance business in this State shall automatically sus- 
pend its right to such repayments until all its liabilities for workmen’s compen- 
sation losses in this State shall have been fully liquidated. If and when all lia- 
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bilities of all mutual carriers for workmen’s compensation losses in this State shall 
have been fully liquidated, distribution shall be made of the remaining balance 
of the mutual fund in the proportion in which each such mutual carrier made con- 
tributions to the mutual fund. (1935, c. 228, s. 13.) 


§ 97-118. Administration, custody, etc., of mutual fund. — The pro- 
visions of §§ 97-111, 97-112, and 97-113 shall apply to the administration, custody 
and investment of and payments from the mutual fund and to this end those 
sections shall be read with the necessary changes in detail to adopt their provi- 
sions to mutual funds. (1935, c. 228, s. 14.) 


§ 97-119. Notice of insolvency; report of claims and unpaid awards. 
—Forthwith upon any carrier becoming an insolvent stock carrier, or an insol- 
vent mutual carrier, as the case may be, the Commissioner shall so notify the 
North Carolina Industrial Commission, and the North Carolina Industrial Com- 
mission shall immediately advise the Commissioner 

(1) Of all claims for compensation pending or thereafter made against an 
employer insured by such insolvent carrier, or against such insolvent 
Carrier ; 

(2) Of all unpaid or continuing agreements, awards or decisions made upon 
claims prior to or after the date of such notice from the Commis- 
sioner ; and 

(3) Of all appeals from or applications for modifications or rescission or 
review of such agreements, awards or decisions. (1935, c. 228, s. 15.) 


§ 97-120. Right of Commissioner to defend claims against insol- 
vent carriers; arrangement with other carriers to pay claims. — The 
Commissioner or his duly authorized representative may investigate and may de- 
fend before the North Carolina Industrial Commission or any court any or all 
claims for compensation against an employer insured by an insolvent carrier or 
against such insolvent carrier and may prosecute any pending appeal or may ap- 
peal from or make application for modification for rescission or review of an 
agreement, award or decision against such employer or insolvent carrier. Until 
all such claims for compensation are closed and all such awards thereon are paid, 
the Commissioner, the administrator of the funds, shall be a party in interest in 
respect to all such claims, agreements and awards. For the purposes of this ar- 
ticle the Commissioner shall have exclusive power to select and employ such coun- 
sel, clerks and assistants as may be deemed necessary and to fix and determine 
their powers and duties, and he may also, in his discretion, arrange with any 
carrier or carriers to investigate and defend any or all such claims and to liqui- 
date and pay such as are valid and the Commissioner may from time to time reim- 
burse, from the appropriate fund, such carrier or carriers for compensation pay- 
ments so made, together with reasonable allowance for the services so rendered. 
(1935, ¢: 228.516.) 


§ 97-121. Expenses of administering funds. — The expense of ad- 
ministering the stock fund shall be paid out of the stock fund and the expense of 
administering the mutual fund shall be paid out of the mutual fund. The Com- 
missioner shall serve as administrator of each fund without additional compen- 
sation, but may be allowed and paid from either fund expenses incurred in the 
performance of his duties in connection with that fund. The compensation of 
those persons employed by the Commissioner shall be deemed administration ex- 
penses payable from the fund in the manner provided in § $7-112. The Commis- 
sioner shall include in his regular report to the legislature a statement of the 
expense of administering each of such funds for the preceding year. (1935, c. 
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§ 97-122. Contributions relieving carrier of posting bond or mak- 
ing special deposit.—Contributions made by any stock or mutual carrier to 
the funds created by this article shall relieve such carriers from filing any surety 
bond or making any deposit of securities required under the provisions of any 
law of this State for the purpose of securing the payment of workmen’s compen- 
sation benefits only. (1935, c. 228, s. 18.) 
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Cu. 98. Burnt AND Lost RECORDS 


§ 98-2 


Chapter 98. 
Burnt and Lost Records. 


§ 98-1 
Sec. 
98-1. Copy of destroyed record as evi- 


dence; may be recorded. 


98-2. Criginals may be again recorded. 

98-3. Establishing boundaries and inter- 
est, where conveyance and copy 
lost. 

98-4. Copy of lost will may be probated. 

98-5. Copy of lost will as evidence; let- 
ters to issue. 

98-6. Establishing contents of will, where 
original and copy destroyed. 

98-7. Perpetuating destroyed judgments 
and proceedir ‘s. 

98-8. Color of title under destroyed in- 
strument. 

98-9. Action on destroyed bond. 


98-10. Destroyed vitness tickets; dupli- 
cates may be filed. 


98-11. Replacing lost official conveyances. 


Sec. 

98-12. Court records as proof of destroyed 
instruments set out therein. 

Copies contained in court records 
may be recorded. 

Rules for petitions and motions. 

Records allowed under this chapter 
to have effect of original records. 

Destroyed court records proved 
prima facie by recitals in convey- 
ances executed before their de- 
struction. 

Conveyances reciting court records 
prima facie evidence thereof. 

Court records and conveyances to 
which chapter extends. 

Replacement of stolen, lost or de- 
stroyed Sta. or municipal bonds; 
indemnity bond. 

98-20. Expenses borne by applicant. 


98-13. 


98-14, 
98-15. 


98-16. 


98-17. 


98-18. 


98-19. 


98-1. Copy of destroyed record as evidence; may be recorded.— 
When the office of any registry is destroyed by fire or other accident, and the rec- 
ords and other papers thereof are burnt or destroyed, the copies of all such pro- 
ceedings, instruments and papers as are of record or registry, certified by the 
proper officer, though without the seal of office, shall be received in evidence 
whenever the original or duly certified exemplifications would be. Such copies, 


when the court is satisfied of their genuineness, may be ordered to be recorded 
or registered. (1865-6, c. 41, ss. 1, 2; Code, s. 55; Rev., s. 327; C. S., s. 365.) 


Admissibility of Parol Evidence. — 
Chapter 11 of the Revisal (§§ 98-1 to 98- 
18) is an enabling act and does not ex- 
clude oral evidence, admissible at common 
law, to prove the contents of a lost deed 
or record. Hughes y. Prit hard, 153 N, C. 
23, 63 S. E. 906 (1910). See Mobley v. 
Watts, 98 N. C. 284, 3 S. E. 677 (1887); 
Varneriy, Johnston, i2eN, Ca570517 Ss. 
EB. 483 (1893). 

When a deed is lost or destroyed a copy 
must be produced if there be one, but if 
there is none, parol evidence may be ad- 


mitted to prove its contents. Baker v. 
Webb, 2 N. C. 43 (1794); Dumas v. Pow- 
ell, 14 N. C. 103 (1831); Cowles v. Hardin, 
91 N. C. 233 (1884). 

Same—Not Admissible to Change Certi- 
fied Copy.—This section does not permit 
parol evidence to be introduced to sho-v 
that the lost or destroyed original had a 
different description and thus correct a 
recorded certified copy of a deed. Hopper 
¥i Justice Mit eNyeC.7420;816 5. E. 626 
(1892). 


§ 98-2. Originals may be again recorded.—All original papers, once 
admitted to record or registry, whereof the record or registry is destroyed, may, 
on motion, be again recorded or registered, on such proof as the court shall 
Fequites (1S00-0,16..41,) 8-40 Se Code,, 5.250; Rev. Ss. 3207) CP Si," si 366: ) 


Action to Establish Lost Deed Lie. as 
Section Is Not Exclusive.—In an action to 
establish a lost deed, the record of which 
was also destroyed, a motion to dismiss 
upon the ground that the action should 
have been brought under § 56 of the Code 
(now this section) was properly refused, 
as the section is an enabling act giving an 
additional, but not an exclusive, remedy. 


Jones vy. Ballou, 139 N. C. 526, 52 S. E. 
254 (1905). 

Jurisdiction in the superior court was 
sustained in McCormick v. Jernigan, 110 
INeeG 406m deisel O71] 601892), andiswas 
tacitly recognized in Tuttle v. Rainey, 98 
N. C. 513, 4 S. E. 475 (1887). In Cowles 
v. Hardin, 91 N. C. 231 (1884); Mobley v. 
Watts, 98 N. C. 284, 3 S. E. 677 (1887), 
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and Hopper v. Justice, 111 N. C. 420, 16 S. 
E. 626 (1892), it was held that a party 
whose deed with its registration had been 
destroyed instead of having it set up and 
recorded could depend upon the rules of 
the common law to establish its contents 
whenever an occasion might arise, as in 
the course of a trial. Cowles v. Hardin, 79 
N. C. 577 (1878), simply holds that when 
the proceeding is brought by virtue of § 
56 of the Code (now this section), its re- 
quirements must be complied with. Jones 
Va Ballowad3sousNey Guepe6eepce onl. eos 


(1950). 
Original Recorded by Clerk up-n Suffi- 
cient Evidence. — Where the registry of 


partition is destroyed and a paper purport- 
ing to be the original is presented to the 
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clerk, it is his duty, after satisfying him- 
self upon evidence that th_ paper is the 
original one, to record it. Hill v. Lane, 149 
N. C. 267, 62 S. E. 1067 (1908). 

Effect of Failure to Again Register.— 
“This statutory provision, at least, ad- 
monished all persons having such original 
papers to prove and register them anew 
in the way prescribed, and good faith re- 
quired that they should do so. It, more- 
over, gave the public reason to expect that 
it would be faithfully observed by persons 
interested.” Waters v. Crabtree, 105 N. C. 
394, 11 S. E. 240 (1890), holding that 
where the plaintiff has been negligent in 
again registering or recording an original 
deed, such reregistration will not defeat 
the rights of bona fide purchasers. 


§ 98-3. Establishing boundaries and interest, where conveyance 


and copy lost.—When any conveyance of real estate, or of any right or interest 
therein, is lost, the registry thereof being also destroyed, any person claiming un- 
der the same may cause the boundaries thereof to be established in the manner 
provided in the chapter entitled Boundaries, or he may proceed in the follow- 
ing manner to establish both the boundaries and the nature of his estate: 

He shall file his petition before the clerk of the superior court, setting forth the 
whole substance of the conveyance as truly and specifically as he can, the location 
and boundaries of his land, whose land it adjoins, the estate claimed therein, and 
a prayer to have his own boundaries established and the nature of his estate de- 
clared. 

All persons claiming any estate in the premises, and those whose lands adjoin, 
shall be notified of the proceedings. Unless they or some of them, by answer on 
oath, deny the truth of all or some of the matters alleged, the clerk shall order a 
surveyor to run and designate the boundaries of the petitioner’s land, and return 
his survey, with a plot thereof, to the court. This, when confirmed, shall, with the 
declaration of the court as to the nature of the estate of the petitioner, be regis- 
tered and have, as to the persons notified, the effect of a deed for the same, 
executed by the person possessed of the same next before the petitioner. But in 
all cases, however, wherein the process of surveying is disputed, and the sur- 
veyor is forbidden to proceed by any person interested, the same proceedings shall 
be had as under the chapter entitled Boundaries. 


If any of the persons notified deny by answer the truth of the conveyance, the 
clerk shall transfer the issues of fact to the superior court at term, to be tried as 
other issues of fact are required by law to be tried; and on the verdict and the 
pleadings the judge shall adjudge the rights of the parties, and declare the con- 
tents of the deed, if any deed is found by the jury, and allow the registration of 
such judgment and declaration, which shall have the force and effect of a deed. 
(1865-6, ’c, 415 Sin GOUC., S90 seve Ss 02c.. Cats mare.) 


Cross Reference.—As to boundaries, see party may choose either mode. Cowles v. 


chapter 38. 

Remedy Additional and Not Exclusive. 
—This section is an enabling statute pro- 
viding, not an exclusive remedy, but 
merely an additional one. Mobley  v. 
Watts, 98 N. C. 284, 3 S. E. 677 (1887); 
Jones v. Ballou, 139 N. C. 526, 52 S. E. 
254 (1905). 

It does not repeal but aids the common- 
law rules for establishing deeds, and a 


Hardin, 91 N. C. 231 (1884). 

Evidence Must Show Existence, Nature 
and Loss.—Before the deed can be made, 
the plaintiff must clearly prove that a deed 
did exist, its legal operation, <n the loss 
thereof. Plummer v. Baskerville, 36 N. C. 
252 (1840); Loftin v. Loftin, 96 N. C. 94, 
1°." E2837 -(ase7): 

Judgment Has Only Force of Original. 
—A judgment under this section has only 
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such force as the original conveyance 
would have as evidence had it not been 
destroyed. McNeely vy. Laxton, 149 N. C. 
327, 63 S. E. 278 (1908). 

Private Acts.—In a special proceeding 
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to restore certain records lost by fire or 
other casualty, it is necessary to conform 
exactly to all the terms prescribed by the 
statute. Cowles v. Hardin, 79 N. C. 577 
(1878). 


under a private act, similar to this section, 


§ 98-4. Copy of lost will may be probated. — In counties where the 
original wills on file in the office of the clerk of superior court, and will-books 
containing copies, are lost or destroyed, if the executor or any other person has 
preserved a copy of a will (the original being so lost or destroyed) with a certifi- 
cate appended, signed by a clerk of the court in whose office the will was, or is 
required to be filed, stating that said copy is a correct one, this copy may be 
admitted to probate, under the same rules and in the same manner as now pre- 
scribed by law for proving wills. The proceedings in such cases shall be the 
same as though such copy was the original offered for the first time for pro- 
bate, except that the clerk who signed such certificate shall, on oath, acknowl- 
edge his signature, or in case it appears that he has died or left the State, then 
his signature shall be proved by a competent witness; and the witness or wit- 
nesses to the original, who may be examined, shall be required to swear that 
he or they signed in the presence of the testator and by his direction a paper- 
writing purporting to be his last will and testament. (1868-69, c. 160, s. 1; Code, 
Be OVEN EVES See (Gt ay) Sexi Oe.) 


Cross Reference. — As to probate of 
wills generally, see § 31-12 et seq. 

Probate before Clerk.—The probate of a 
lost will must be made before the clerk of 
the superior court, he alone having juris- 
diction. McCormick y. Jernigan, 110 N. C. 


Statute of Limitation Does Not Apply. 
—The statute of limitation does not apply 
to the simple taking probate of a will, 
hence it has no application to proceedings 
under this section. McCormick vy. Jerni- 
Ane 1 ON C4066 4 Sana 9718 (1892). 


406, 14 S. E. 971 (1892). 


§ 98-5. Copy of lost will as evidence; letters to issue.—In any action 
or proceeding at law, where it becomes necessary to introduce such will to estab- 
lish title, or for any other purpose, a copy of the will and of the record of the pro- 
bate, with a certificate signed by the clerk of the superior court for the county 
where the will may be recorded, stating that said record and copy are full and 
correct, shall be admitted as competent evidence; and when a copy of a will is 
admitted to probate, the clerk shall thereupon issue letters testamentary. (1868- 
69--c: 160; si:2; Godes's.1584 Reév:,-s2.330 * Gia Siiise 3699) 


§ 98-6. Establishing contents of will, where original and copy de- 
stroyed.—Any person desirous of establishing the contents of a will destroyed 
as aforesaid, there being no copy thereof, may file his petition in the office of 
the clerk of the superior court, setting forth the entire contents thereof, accord- 
ing to the best of his knowledge, information and belief. All persons having an 
interest under the same shall be made parties, and if the truth of such petition 
is denied, the issues of fact shall be transferred to the superior court at term for 
trial by a jury, whether the will was recorded, and if so recorded, the contents 
thereof, and the declarations of the judge shall be recorded as the will of the 
testator. Any devisee or legatee is a competent witness as to the contents of 
every part of said will, except such as may concern his own interest in the same. 
f1865-6)cr-tses45 Godenss 59> .Revs28.53314 CaS37s1370,) 


Parol Evidence. — Parol evidence may 
be introduced to show th. contents of a 
will which has been lost or destroyed. 
Cox v. Lumber Co., 124 N. C. 78, 32 S. E. 
381 (1899). See Varner v. Johnston, 112 
N. C. 570, 17 S. E. 483 (1893). 


And such evidence is also admissible to 
show existence of such a will, its probate 
and registration. Cox v. Lumber Co., 124 
N. C. 78, 32 S. E. 381 (1899). 
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§ 98-7. Perpetuating destroyed judgments and proceedings.—Every 
person desirous of perpetuating the contents of destroyed judgments, orders or 
proceedings of court, or any paper admitted to record or registration, or directed 
to be filed for safekeeping, other than wills or conveyances of real estate, or some 
right or interest therein, or any deed or other instrument of writing, required to 
be recorded or registered, but not having been recorded or registered, it being 
competent to register or record said deed or other instrument at the time of its 
loss or destruction, may file his petition in the court having jurisdiction of like 
matters with the original proceeding, setting forth the substance of the whole 
record, deed, proceeding, or paper, which he desires to perpetuate. If, on the 
hearing, the court shall declare the existence of such record, deed, or proceed- 
ing, or paper at the time of the burning of the office wherein the same was 
lodged or kept, or other destruction thereof, and that the same was there de- 
stroyed, and shall declare the contents thereof, such declaration shall be recorded 
or registered, or filed, according to the nature of the paper destroyed. (1865-6, 
Cet s. 0% Code, Ss, OU si Rey 1 6. d0c) dao 1S: 07 La) 

Restored Record Free from Collateral 
Attack—Where the destroyed record has 
been restored, the record so restored can- 


not be collaterally attacked. Branch v. 
Griffin, 99 N. C. 173, 5 S. E. 393 (1888). 


§ 98-8. Color of title under destroyed instrument.—Every person who 
has been in the continual, peaceable and quiet possession of land, tenements, or 
hereditaments, situated in the county, claiming, using and occupying them as his 
own, for the space of seven years, under known boundaries, the title thereto being 
out of the State, is deemed to have been lawfully possessed, under color of title, 
of such estate therein as has been claimed by him during his possession, although 
he may exhibit no conveyance therefor: Provided, that such possession com- 
menced before the destruction of the registry office, or other destruction as afore- 
said, and also that any such person, or any person claiming by, through or under 
him, makes affidavit and produces such proof as is satisfactory to the court that 
the possession was rightfully taken; and if taken under a written conveyance, that 
the registry thereof was destroyed by fire or other means, or was destroyed be- 
fore registry as aforesaid, and that neither the original nor any copy thereof is 
in existence: Provided further, that such presumption shall not arise against 
infants, persons of nonsane memory, and persons residing out of the State, who 
were such at the time of possession taken, and were not therefore barred, nor 
were so barred at the time of the burning of the office or other destruction. 
(1865-6, ca41,s:°6° Godel saolr Revawer 333 GC roms s2 4) 


Cross Reference.—As to title by adverse 
possession generally, see § 1-35 ei seq. 

Adverse Possession — Presumption of 
Grant.—In an action to recover land un- 
der this section, the plaintiff showed title 
out of the State by a thirty years’ posses- 
sion. It was held that this statute did not 


make it necessary to show seven years’ 
adverse possession in addition to the thirty 
years. The lapse of seven years’ adverse 
possession concurrently with the thirty 
years is sufficient. Hill v. Overton, 81 N. 
C. 393 (1879). 


§ 98-9. Action on destroyed bond.—Actions on official or other bonds 


lodged in any office which are destroyed with the registry thereof may be prose- 
cuted by petition against the principal and sureties thereto, and the proceedings 
shall be as in the former courts of equity. (1865-6, c. 41, s. 7; Code, s. 62; Rev., 
S.Op0a ate or, fer io7 3. ) 

Nature of Proceedings Is Equitable. — 
The nature of the proceedings under this 


section is equitable. McCormick v. Jerni- 
gan, 110 N. C. 406, 14 S. E. 971 (1892). 


§ 98-10. Destroyed witness tickets; duplicates may be filed.—The 
court having jurisdiction of the action may ailow other witness tickets to be filed 
in place of such as may be destroyed, upon the oath of the witness or other satis- 


factory proof. (1865-6, c. 41, s. 8; Code, s. 63; Rev., s. 335; C. S., s. 374.) 
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§ 98-11. Replacing lost official conveyances.—Where any conveyance 
executed by any person, sheriff, clerk and master, or commissioner of court has 
been lost, and registry thereof destroyed as aforesaid, and there is no copy there- 
of, such persons, whether in or out of office, may execute another of like tenor 
and date, reciting therein that the same is a duplicate, and such deed shall be 
evidence of the facts therein recited, in all cases wherein the parties thereto are 
dead, or are incompetent witnesses to prove the same, to the extent as if it was 
the original conveyance. (1865-6, c. 41, s. 9; Code, s. 64; Rev., s. 336; C. S., s. 
ad 92) 


§ 98-12. Court records as proof of destroyed instruments set out 
therein.—The records of any court in or out of the State, and all transcripts of 
such records, and the exhibits filed therewith in any case, are admissible to prove 
the existence and contents of all deeds, wills, conveyances, depositions and other 
papers, copies whereof are therein set forth or exhibited, in all cases where the 
records and registry of such as were or ought to have been recorded and reg- 
istered, or the originals of such as were not proper to be recorded or registered, 
have been destroyed as aforesaid, although such transcripts or exhibits have been 
informally certified; and when offered in evidence have the like effect as though 
the transcript or record was the record of the court whose records are destroyed, 
and the deeds, wills and conveyances, depositions and other papers therein copied 
or therewith exhibited were original. (1865-6, c. 41, s. 10; Code, s. 65; Rev., 
BRO ora Sob7 Gn) 

Evidence of Court Records as Proof.— tended by the plaintiff, the plaintiff pre- 
When papers have been lost and, under’ vails. Fain v. Gaddis, 144 N. C. 765, 57 S. 
competent evidence and instructions, the FE. 1111 (1907). 
jury has found their contents to be as con- 


§ 98-13. Copies contained in court records may be recorded.—The 
copies aforesaid of all such deeds, wills, conveyances and other instruments proper 
to be recorded or registered, as are mentioned in § 98-12, may be recorded or 
registered on application to the clerk of the superior court and due proof that 
the original thereof was genuine. (1865-6, c. 41, s. 11; Code, s. 66; Rev., s. 
moe Cito... 6:03//5) 


§ 98-14. Rules for petitions and motions.—The following rules shall 
be observed in petitions and motions under this chapter: 

(1) The facts stated in every petition or motion shall be verified by affi- 
davit of the petitioner that they are true according to the best of 
his knowledge, information, and belief. 

(2) The instrument or paper sought to be established by any petition shall 
be fully set forth in its substance, and its precise language shall be 
stated when the same is remembered. 

(3) All persons interested in the prayers of the petition or decree shall be 
made parties. 

(4) Petitions to establish a record of any court shall be filed at term in 
the superior court of the county where the record is sought to be 
established. Other petitions may be filed in the office of the clerk. 

5) The costs shall be paid as the court may decree. 

+2 Appeals shall be allowed as in all other cases, and where the error 
alleged shall be a finding by the superior court at term, of a matter 
of fact, the same may be removed on appeal to the Supreme Court, 
and the proper judgments directed to be entered below. 

(7) It shall be presumed that any order or record of the court of pleas and 
quarter sessions, which was made and has been lost or destroyed, 
was made by a legally constituted court, and the requisite number 
of justices, without naming said justices. (1865-6, c. 41, s. 12; 1874- 
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5: Sly 254, c8 sy Codemso7? 1893 1c, 29s se Revars hose a Cao., 


$2378) 

Affidavit by Agent Not Sufficient.—In 
a proceeding under this section an affidavit 
by the agent of the petitioner that the 
facts set forth in the complaint “are true 
to the best of his knowledge, information 
and belief,’ is an insufficient verification. 
Cowles v. Hardin, 79 N. C. 577 (1878). 

Waiver of Verification. — The require- 
ment that when one pleading in a court 
of record is verified, every subsequent 
pleading in the same proceeding, except a 
demurrer, must be verified also, is one 
which may be waived, except in those 
cases where the form and substance of 


the verification is made an essential part 
of the pleading; as in an action for di- 
vorce in which a special form of affidavit 
is required, § 50-8, in a proceediiig to re- 
store a lost record, § 98-14, and in an ac- 
tion against a county or municipal cor- 
poration, § 153-64. Calaway v. Harris, 229 
IN; Cy. 117, 47 SS. 2d) e796 104679 

Parties. — It seems that all persons 
whose estates may be affected by a pro- 
ceeding to restore lost records should be 
made parties. Cowles v. Hardin, 79 N. C. 
577 (1878). 


§ 98-15. Records allowed under this chapter to have effect of orig- 
inal records.—The records and registries allowed by the court in pursuance of 
this chapter shall have the same force and effect as original records and registries. 
(1865-6, c. 41, s. 14; Code, s. 68; Rev., s. 340; C. S., s. 379.) 


Copies Have Only Effect of Originals. 
—The copies have only the same force and 
effect as the lost or destroyed deeds would 
have had, if produced. McNeely v. Laxton, 
149 N. C. 327, 63 S. E. 278 (1908). 

Negligently Delayed Registration Not 
Affecting Rights of Bona Fide Purchasers. 
—When a deed, absolute on its face, but 
intended as a mortgage, was executed in 
1859, and a defeasance was executed in 
pursuance of the intention of the parties 


in 1861, and recorded in 1862, and in 1864 
the records were destroyed, subsequent 
purchasers for value, without actual no- 
tice, whose deeds were duly recorded, were 
not affected with notice of such registra- 
tion. Nor can reregistration of the de- 
feasance in 1886, after the registration of 
the mesne conveyances to the innocent 
purchasers, avail to defeat their rights. 
Waters v. Crabtree, 105 N. C. 394, 11 S. E. 
240 (1890). 


§ 98-16. Destroyed court records proved prima facie by recitals in 


conveyances executed before their destruction.—The recitals, reference to, 
or mention of any decree, order, judgment or other record of any court of rec- 
ord of any county in which the courthouse, or records of said courts, or both, 
have been destroyed by fire or otherwise, contained, recited or set forth in any 
deed of conveyance, paper-writing, or other bona fide written evidence of title, 
executed prior to the destruction of the courthouse and records of said county, 
by any executor or administrator with a will annexed, or by any clerk and master, 
superior court clerk, clerk of the court of pleas and quarter sessions, sheriff, or 
other officer, or commissioners appointed by either of said courts, and authorized 
by law to execute said deed or other paper-writing, are deemed, taken and rec- 
ognized as true in fact, and are prima facie evidence of the existence, validity 
and binding force of said decree, order, judgment or other record so referred to 
or recited in said deed or paper-writing, and are to all intents and purposes bind- 
ing and valid against all persons mentioned or described in said instrument of 
writing, deed, etc., as purporting to be parties thereto, and against all persons 
who were parties to said decree, judgment, order or other record so referred 
to or recited, and against all persons claiming by, through or under them or 
either of them. (1870-1, c. 86, s. 1; 1871-2, c. 64, s. 1; Code, s. 69; Rev., s. 
MUN Coss sa:3805 


Constitutionality.—This section, making 
recitals in deeds, etc., of judgments, rec- 
ords, etc., evidence, etc., upon condition 
that the courthouse, records, etc., have 
been destroyed by fire, etc., is constitu- 
tional. Barefoot v. Musselwhite, 153 N. C. 
208, 69 S. E. 71 (1910). 


Evidence Must Show Destruction of 
Records.—The fact of the destruction by 
fire or otherwise of the records must be 
shown before the recitals, reference to, or 
mention of any decree, judgment, or other 
record recited in a deed of conveyance, 
etc., shall have the effect of evidence un- 
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der this section. Barefoot v. Musselwhite, 
153 N. C. 208, 69 S. E. 71 (1910). See Dail 
v. Suggs, 85 N. C. 104 (1881). 

Application of Section. — This section 
was applied where a deed made in com- 
pliance to a decree of court was destroyed, 
the recitals in the decree being taken as 
prima facie evidence of facts and author- 
ity. Irvin v. Clark, 98 N. C. 444, 4 S. E. 30 
(1887). See Isler v. Isler, 88 N. C. 576 
(1883). 

Conversely, the recitals in a deed, which 
refer to the decree, so as to identify it, are 
of themselves prima facie evidence of its 
binding force and validity as against all 
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persons who were parties to said decree. 
Pinnell v. Burroughs, 172 N. C. 182, 90 S. 
E. 218 (1916). See Hare v. Hollomon, 94 
N. C. 14 (1886); Everett v. Newton, 118 
N. C. 925, 23 S. E. 961 (1896); Pinnell v. 
Burroughs, 168 N. C. 315, 84 S. E. 364 
(1915). 

Where the original papers of the judg- 
ment roll have been lost, the minute docket 
of the court may be introduced to prove 
the contents thereof, Hare v. Hollomon, 
94 N. C. 14 (1886); Everett v. Newton, 
118 N. C. 925, 23 S. E. 961 (1896). 

Cited in Henderson County v. Johnson, 
230 N. C. 723, 55 S. E. (2d) 502 (1949). 


§ 98-17. Conveyances reciting court records prima facie evidence 
thereof.—Such deed of conveyance, or other paper-writing, executed as afore- 
said, and registered according to law, may be read in any suit now pending or 
which may hereafter be instituted in any court of this State, as prima facie evi- 
dence of the existence and validity of the decree, judgment, order, or other rec- 
ord upon which the same purports to be founded, without any other or further 
restoration or reinstatement of said decree, order, judgment, or record than is 
contained in this chapter. (1870-1, c. 86, s. 2; Code, s. 70; Rev., s. 342; C. S., 
s. 381.) 

Constitutionality—The constitutionality 
and validity of this section cannot now be 


open to dispute. Barefoot v. Musselwhite, 
TEE} IW, (On. CLhsy, ait) SA age Al (1910). 


§ 98-18. Court records and conveyances to which chapter extends. 
—This chapter shall extend to records of any court which have been or may 
be destroyed by fire or otherwise, and to any deed of conveyance, paper-writing, 
or other bona fide evidence of title executed before the destruction of said rec- 
Otiige Bras kee eCRnOe mS Ra Los and.) Ce 2 4oe Shey OCC aS. 4146 ROV.2: Sens O40'3 


Mere Staae) 
Local Modification. — Cherokee, Gra- 
ham, Haywood and Madison: C. &, § 


384; 1935, c. 25; Moore: C. S., § 383. 


§ 98-19. Replacement of stolen, lost or destroyed State or munici- 
pal bonds; indemnity bond.—The State Treasurer of the State of North 
Carolina, by and with the consent and approval of the Governor and Council of 
State, and the governing boards of the several counties, cities and political sub- 
divisions of the State, is hereby authorized and empowered to make settlement 
for or issue new bonds for bonds of the State or any of the political subdivisions 
thereof, which have been stolen, lost or destroyed: Provided, that there is fur- 
nished an indemnity bond in double the amount of the said bonds, said indemnity 
bond to be approved by the State Treasurer or the governing boards of any 
political subdivision of the State issuing said replacement bonds: Provided fur- 
ther, that said indemnity bond shall clearly designate the bonds which have been 
stolen, lost or destroyed. (1935, c. 292, s. 1.) 


§ 98-20. Expenses borne by applicant. — All expenses in connection 
with printing and issuing any replacement bonds provided for in this article 
shall be borne by the person making application therefor. (1935, c. 292, s. 2.) 
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Chapter 99. 
Libel and Slander. 
Sec. Sec. 
99-1. Libel against newspaper; defamation 99-4. Charging innocent woman with in- 


by or through radio or television 
station; notice before action. 
99-2. Effect of publication or broadcast in 
good faith and retraction. 
99-3. Anonymous communications. 


continency. 

99-5. Negligence in permitting defamatory 
statements by others essential to 
liability of operator, etc. of 
broadcasting station. 


§ 99-1. Libel against newspaper; defamation by or through radio 
or television station; notice before action.—(a) Before any action, either 
civil or criminal, is brought for the publication, in a newspaper or periodical, 
of a libel, the plaintiff or prosecutor shall at least five days before instituting 
such action serve notice in writing on the defendant, specifying the article and 
the statements therein which he alleges to be false and defamatory. 

(b) Before any action, either civil or criminal, is brought for the publishing, 
speaking, uttering, or conveying by words, acts or in any other manner of a 
libel or slander by or through any radio or television station, the plaintiff or 
prosecutor shall at least five days before instituting such action serve notice in 
writing on the defendant, specifying the time of and the words or acts which 
he or they allege to be false and defamatory. (1901, c. 557; Rev., s. 2012; C. S., 


SHI2429 1943 C238, "Ss sal!) 


Cross References.—As to criminal stat- 
utes on libel and slander, see §§ 14-47 and 
14-48. As to the making of derogatory re- 
ports concerning banks, see § 53-128; con- 
cerning building and loan associations, see 
§ 54-44. As to pleadings in libel and slan- 
der, see § 1-158. As to statute of limita- 
tions for libel, see § 1-54; for slander, see 
§ 1-55. As to allowance of costs in an ac- 
tion for libel and slander, see § 6-18. 

Editor’s Note. — The 1943 amendment 
added subsection (b). 

Constitutionality—Laws 1901, c. 557, 
known as the “London Libel Law” and 
subsequently appearing as §§ 2429, 2430 
and 2431 of the Consolidated Statutes 
(now §§ 99-1, subsection (a), 99-2, subsec- 
tion (a), and 99-3, respectively), was held 
constitutional in Osborn vy. Leach, 135 N. 
C. 628, 47 S. E. 811 (1904), cited in Pen- 
tuft’ v2) Parke 1940N. G4 146" 13879; Ee 66, 
$3.) A. Li R: 1626 /(1927). See’ note® to’ § 
99-2. 

Service of Notice under § 1-585 Dis- 
tinguished.—This and § 1-585 have no re- 
lation one to the other. The provision for 
service of notice in this section refers to 
an act to be performed as a condition 
precedent to the institution of the action, 
whereas the provision as to service of no- 
tices in § 1-585 refers to acts to be per- 
formed after an action is instituted. Roth 
vy. Greensboro News Co., 214 N. C. 23, 197 
S. E. 569 (1938). 

Complaint Must Allege Notice.—Under 
this section a complaint in an action for 


libel must allege the giving of five days’ 
notice to the defendant in writing, specify- 
ing the article and the statements herein 
alleged to be false. Williams v. Smith, 134 
N. C. 249, 46 S. E. 502 (1904). 


And Demurrer Lies for Failure to Al- 
lege Notice.—In an action against a news- 
paper for libel, the failure of the complaint 
to allege the five days’ notice renders it 
demurrable. Osborn v. Leach, 135 N. C. 
628, 47 S. E. 811 (1904). 

Amendment Showing Notice.——Where 
a demurrer was sustained to a complaint 
for libel against a newspaper because it 
failed to appear that notice of the action 
had been given, the trial court may permit 
an amendment showing that fact. Osborn 
vil Leachiais50N Gem628na7mS Abe S10 
(1904). 

Letter as Sufficient Notice. — A letter 
written by plaintiff and received by de- 
fendant, in which demand is made for a 
retraction and apology for a clearly speci- 
fied article, in which the alleged false and 
defamatory statements are plainly indi- 
cated, is a sufficient notice in writing as 
required by this section, the provisions of 
§ 1-585 relating to notice in judicial pro- 
ceedings after suit has been instituted, not 
being applicable. Roth v. Greensboro 
News Co., 214 N. C. 23, 197 S. E. 569 
(1938). 

When Notice Unnecessary.—In an ac- 
tion for libel, where the newspaper pub- 
lishes a retraction, no notice need be given. 


164 


§ 99-2 


Osborn v. Leach, 
E. 811 (1904). 

As to whether the provisions of this 
chapter as to notice to the defendant in 
an action for libel, looking to retraction 
and apology, apply to individuals having 
no connection with a newspaper publishing 
the libel, was questioned in Paul v. Na- 
tional Auction Co,,; 181 N.C. 17105. Ss E. 
881 (1921). 

Failure of Notice.—In an action for libel 
against a newspaper the failure to give no- 
tice of the action as required only relieves 
the paper of punitive damages. Osborn v. 
Leach, 135 N. C. 628, 47 S. E. 811 (1904). 

Compensatory Damages.—This and the 
following section, relating to notice look- 


4485-WIN J Gon 6283747. .S; 
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ing to a retraction and apology, having 
significance only on the question of puni- 
tive damages, do not include compensa- 
tory damages for “pecuniary loss, physi- 
cal pain, mental suffering, and injury to 
reputation.” In Osborn v. Leach, 135 N. 
C. 628, 47 S. E. 811 (1904), it was held 
that an action for libel may proceed for 
the recovery of compensatory damages, 
whether the notice has been given or 
otherwise. Paul v. National Auction Co., 
ATi ONC e105 Os Bassin (1921 ji See 
Kindley v. Privette, 241 N. C. 140, 84 S. 
E. (2d) 660 (1954). 

Applied in Harrell v. Goerch, 209 N. C. 
741, 184 S. E. 489 (1936). 


§ 99-2. Effect of publication or broadcast in good faith and retrac- 


tion.—(a) If it appears upon the trial that said article was published in good 
faith, that its falsity was due to an honest mistake of the facts, and that there 
were reasonable grounds for believing that the statements in said article were 
true, and that within ten days after the service of said notice a full and fair 
correction, apology and retraction was published in the same editions or corre- 
sponding issues of the newspaper or periodical in which said article appeared, 
and in as conspicuous place and type as was said original article, then the plain- 
criminal proceeding, a verdict of “guilty” is rendered on such a state of facts, the 
defendant shall be fined a penny and the costs, and no more. 
tiff in such case, if a civil action, shall recover only actual damages, and if, in a 
(b) If it appears upon the trial that such words or acts were conveyed and 
broadcast in good faith, that their falsity was due to an honest mistake of the 
facts, or without prior knowledge or approval of such station, and if with prior 
knowledge or approval that there were reasonable grounds for believing that 
the words or acts were true, and that within ten days after the service of said 
notice a full and fair correction, apology and retraction was conveyed or broad- 
cast by or over such radio or television station at approximately the same time 
of day and by the same sending power so as to be as visible and audible as the 
original acts or words complained of, then the plaintiff in such case, if a civil 
action, shall recover only actual damages, and if, in a criminal proceeding, a 
verdict of “guilty” is rendered on such state of facts, the defendant shall be 
fined a penny and costs, and no more. (1901, c. 55/7; Rev., s. 2013;.C. S., s. 
2430; 1943, c. 238, s. 2.) 


Editor’s Note. — The 1943 amendment 
added subsection (b). 

Constitutionality. Subsection (a) of 
this section, providing that a newspaper 
publishing a libel may avoid, under cer- 
tain conditions, the payment of punitive 
damages is not discriminatory, but a con- 
stitutional enactment. Pentuff v. Park. 194 
NW...C..146, 138 S.. F..616,,53;Ay Le sR. 626 
(1927). See Osborn v. Leach, 135 N. C. 
628, 47 S. E. 811 (1904). 

A recovery of actual damages does not 
abridge the freedom of the press, as in- 
hibited by our Constitution, art. 1, § 20. 
Pentutt-y.. Park, 194.N. C146, 138 5S. E. 
616, 53 A. L. R: 626 (1927). 

Same—Applies Equally to All News- 
papers.— Where a statute for libel applies 





equally to all newspapers and periodicals, 
it does not amount to unconstitutional dis- 
crimination. Osborn vy. Leach, 135 N. C. 
628, 47 S. E. 811 (1904). 

Form of Retraction.—While this sec- 
tion does not prescribe any particular form 
of retraction, it does require a categorical 
retraction and apology, and the mere state- 
ment that defendant had come into posses- 
sion of information contrary to that there- 
tofore published is insufficient to meet the 
requirements of this section, nor was it in- 
cumbent on plaintiff to approve or disap- 
prove thereof, and his failure to do so does 
not exculpate defendant or preclude the 
submission of an issue of punitive dam- 
ages. Roth v. Greensboro News Co., 217 
N. €..13, 6 S. EB. (2d) 882 (1940). 
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“Actual Damages.”—The “actual dam- 
ages” recoverable in a suit for libelous 
publication by a newspaper in the event 
of a retraction, allowed by the statute, is 
for pecuniary loss, direct or indirect, or 
for physical pain and inconvenience. Pen- 
tuff’ v-\Park, 194/N.. C. 146, 138 S..E 5616; 
53 A. L. R. 626 (1927). Actual damages 
also include mental suffering and injury 
to reputation. Osborn v. Leach, 135 N. C. 
628, 47 S. E. 811 (1904). 

Damages When Defendants Do Not 
Comply.—Where the defendants did not 
avail themselves of the privilege given 
them under this section, the damages that 
may be awarded would include punitive 
as well as actual damages. Pentuft v. 
Park, 194° N. ©) 146,188 S: Ee poloeepsen. 
L. R. 626 (1927). 

Damages as “Property”—The right to 
have punitive damages assessed is not 
property, but the right to recover actual 
or compensatory damages is property. 
Osborn vy: Teach, 135 Ne Gs 628, 47 S. i. 
811 (1904). 

Only Actual Damages Where Publica- 
tion in Good Faith Is Followed by Cor- 
rection.— Where plaintiff's evidence estab- 
lishes a false publication, and defendant’s 
evidence shows that the publication was 
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made in good faith through error, and that 
a correction and retraction was published 
upon defendant ascertaining the facts, 
plaintiff is entitled to recover the actual 
damage sustained by him. Lay v. Gazette 
Bubs Co., 209 N. ©. 134983 US Ee 416 
(1936). 

And No Punitive Damages in the Ab- 
sence of Malice, or Wantonness and Reck- 
lessness.—Lay v. Gazette Pub. Co., 209 N. 
C. 134, 183 S. E. 416 (1936). 

When Malice May Not Be Inferred by 
Jury.—Malice may not be inferred by the 
jury from a false publication when defend- 
ant’s uncontradicted evidence rebuts the 
presumption by showing that the publica- 
tion was made in good faith through error, 
and that a correction and retraction was 
published upon defendant ascertaining the 
facts. Lay v. Gazette Pub. Co., 209 N. C 
134, 183 S. E. 416 (1936). 

Defendant’s Pleading.—In an action for 
libel against a newspaper, the paper hav- 
ing pleaded a retraction of the publication, 
it is necessary for the defendant to show 
that the publication was made in good 
faith, and with reasonable ground to be- 
lieve it to be true, in order to relieve the 
paper from punitive damages. Osborn v. 
Leach, 135 N. C. 628, 47 S. E. 811 (1904). 


§ 99-3. Anonymous communications.—The two preceding sections shall 
not apply to anonymous communications and publications. (1901, c. 557, s. 3; 


Rev S.20l4 0 Goons, aol a) 


An article signed “Smith” is not an 
anonymous publication under this section. 


Williams vy. Smith, 134 N. C. 249, 46 S. E. 
502 (1904). 


§ 99-4. Charging innocent woman with incontinency. — Whereas 
doubts have arisen whether actions or slander can be maintained against persons 
who may attempt, in a wanton and malicious manner, to destroy the reputation 
of innocent and unprotected women, whose very existence in society depends 
upon the unsullied purity of their character, therefore any words written or 
spoken of a woman, which may amount to a charge of incontinency, shall be 


actionable, (1808, c: 478; R. C., ec. 106; Code, s..3/63sRev..7s.-2015 + GASe 


s. 2432.) 


Cross Reference.—As to criminal liabil- 
ity for slandering innocent women, see § 
14-48. 

Editor’s Note.—See 12 N. C. Law Rev. 
120. 

This section is explicit and positive in 
its operative part. Bowden v. Bailes, 101 
INeiG 2612 eStoreb o4eu (Loss). 

Meaning of “Innocent Woman.”—The 
words “an innocent woman” in § 14-48, 
and “innocent and unprotected woman” 
in this section, should be construed to 
mean innocent of illicit sexual intercourse, 
as affecting a woman’s reputation when 
the slanderous words are spoken. The pur- 
pose of these sections ‘s to protect women 
who, however imprudent they may have 


been in other respects, have not so far 
“stooped to folly” as to surrender their 
chastity and become incontinent, or who 
have regained their characters if a “slip 
has been made,” from “the wanton and 
malicious slander” of persons who may 
attempt to destroy their reputations and 
blast and ruin their characters. State vy. 
Kerguson, 107PNeeGais41) 1297S) esr4 
(1890); State v. Johnson, 182 N. C. 883, 
109+-S 2b 178601921) 

Words Must Charge Adultery or Forni- 
cation. Words which impute to a female 
a wanton and lascivious disposition only 
are not actionable. Lucas vy. Nichols, 52 N. 
C. 32 (1859). 

The words, which amount to a charge of 
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incontinency, must import not merely a 
lascivious disposition, but the criminal act 
of adultery or fornication. McBrayer v. 
Hill, 26 N. C. 136 (1843). 

Where a telegraph company transmits 
a message containing a charge of inconti- 
nency against a woman, demurrer to the 
evidence, as in case of nonsuit, is properly 
denied. Parker y. Edwards, 222 N. C. 75, 
21 S. E. (2d) 876 (1942). 

Complaint.—It is not necessary that the 
complaint, in an action under this section, 
should allege that the words were “wan- 
tonly and maliciously” uttered. Bowden y. 
Bailes, 101 N. C. 612, 8 S. E. 342 (1888). 

Action by Husband.—An action by a 
husband for slander of his wife, the wife 
not being a party and the complaint alleg- 
ing no specia] damage to the husband, will 
be dismissed on motion of the defendant, 
or ex mero motu, for failure of the com- 
plaint to state a cause of action. Harper v. 
Pinkstonae dl cmeN em Cm ooo mel Canoe reee1 61 
(1893). 

Evidence.—Testimony by witnesses of 
statements made by defendant charging in 
effect that plaintiff had been guilty of il- 
licit sexual intercourse, is competent al- 
though not in the exact words alleged in 
the bill of particulars, it being sufficient 
if the testimony is confined in substance 
to the bill of particulars. Bryant v. Reedy, 
214 N. C. 748, 200 S. E. 896 (1939). 

Damages. — In an action by a woman 
for slander, for words alleged to have been 
spoken, amounting to a charge of inconti- 
nency, the plaintiff may, in the absence of 
proof of actual special damages recover 
compensatory damages; and upon proof 
that the words were spoken with malice, 
or that the conduct of the defendant was 
marked by gross and willful wrong, or 
was oppressive, vindictive damages may 
be awarded. Bowden vy. Bailes, 101 N. C. 
612, 8 S. BE. 342 (1888). 

Same — Words Charging Incontinency 
Actionable Per Se.—Words charging an 
innocent woman with conduct amounting 
to incontinency are actionable per se, un- 
der this section, and the law will presume 
damages in such cases which naturally, 
proximately and necessarily result there- 
from, including mental suffering, humilia- 
tion and embarrassment, and testimony of 
such mental suffering, humiliation and em- 
barrassment is competent without spe- 
cific allegation thereof. Bryant v. Reedy, 
214 N. C. 748, 200 S. E. 896 (1939). 
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As under this section the charge of in- 
continency made against an innocent wom- 
an, in whatever words written or spoken, 
conveyed to the hearer, is per se action- 
able, their utterance must be followed by 
the same consequence as to damages as 
the publishing of other defamatory im- 
putations. Bowden vy. Bailes, 101 N. C. 
612, 8 S. E. 342 (1888). 

Instances of Charging Incontinency.— 
The words: “If the plaintiff (an unmarried 
woman) did not give birth to a child, she 
missed a good chance of having it,” them- 
selves imply an illicit sexual intercourse. 
Sowers v. Sowers, 87 N. C. 303 (1882). 

To say of a woman, that “she was kept 
by a man” is actionable as a slander under 
our act of assembly. McBrayer v. Hill, 26 
N. C. 136 (1843). 

Charging Incontinency under Criminal 
Statute.—Section 14-48 makes it a misde- 
meanor to charge an innocent woman with 
incontinency. The wording is similar to 
this section and the following expressions 
which were held to amount to charges of 
incontinency, though decided in criminal 
cases, would seem to apply here. 

Charging a woman with having had 
sexual intercourse with a male dog 
amounts to a charge of incontinency. State 
v. Hewlin, 128 N. C. 571, 37 S. E. 952 
(1901). 

Calling an innocent woman “a d—d 
whore,” in a loud and angry manner in 
the hearing alone of the wife of the 
speaker, is a charge of incontinency with- 
in the meaning of the statute. State v. 
Shoemaker, 101 N. C. 690, 8 S. E. 332 
(1888). 

Same — Words Not Sufficient. — The 
words that a woman “looked like a wom- 
an who had miscarried,” do not. per se 
imply a charge of incontinence. State v. 
Benton, 117 N. C. 788, 23 S. E. 432 (1895). 

Calling a woman a “damned bitch” held 
not a charge of incontinency. State v. Har- 
well, 129 N. C. 550, 40 S. E. 48 (1901). 

Same—Question for Jury.—When the 
words are ambiguous and admit of a 
slanderous interpretation, it becomes a 
question for the jury to determine whether 
they amounted to the slanderous charge 
in the reasonable apprehension of the 
hearers. State v. Howard, 169 N. C. 312 
84 S. E. 807 (1915). 

Stated in Harshaw v. Harshaw, 220 N. 
C145, 167S; Es (2d) 666,.136 A. L. R. 
1411 (1941). 


§ 99-5. Negligence in permitting defamatory statements by others 
essential to liability of operator, etc., of broadcasting station. — The 
owner, licensee or operator of a visual or sound radio broadcasting station or 
network of stations, and the agents or employees of any such owner, licensee or 
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operator, shall not be liable for any damage for any defamatory statement pub- 
lished or uttered in or as a part of a visual or sound radio broadcast, by one 
other than such owner, licensee or operator, or agent or employee thereof, unless 
such owner, licensee or operator shall be guilty of negligence in permitting any 
such defamatory statement. (1949, c. 262.) 

Editor’s Note.—For brief comment on 
this section, see 27 N. C. Law Rev. 488 
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§ 100-1 Cu. 100. Monuments, MremortALs AND PARKS § 100-2 
Chapter 100. 
Monuments, Memorials and Parks. 
Article 1, Sec. 
Memorials Commission: 100-10. Counties, cities, and towns may 

Sac! contribute toward erection of 

100-1. Memorials Commission created; memorials. 
members; officers; quorum, etc. Article 3. 

100-2. Approval of memorials before ac- : 
ceptance by State; regulation of wea Mitchell Faris: 
existing merorials, etc.; “work of 100-11. Duties. d 
art” defined; highway markers. 100-12. Roads, trails, and fences autho- 

a ; 4 rized; protection of property. 

100-3. : ; : 

00-3 PESTS Diy ps ay A 100-13. Fees for use of improvements; 

8 7 ; fees for other privileges; leases; 

100-4. Governor to accept works of art ap- rules and regulations. 
byoxed by Commission. 100-14. Use of fees and other collections. 

100-5. Duties as to buildings erected or 100-15. Annual reports. 
remodeled by State. Aeeia eA 

100-6. Disqualification to vote on work of is ea 
art, etc; vacancy. Toll Roads or Bridges in Public 

100-7. Construction. Parks. 

100-8. Memorials to persons within twen- 190-16. Private operation of toll roads Ra 
ty-five years of death; acceptance bridges in public parks prohib- 
of commemorative funds for use- ited. 
ful work. Article 5. 

; Flagpoles and Display of Flags in 
Article 2. State Parks. 
Memorials Financed by Counties 100-17. Flagpole to be erected in each 
and Cities. State park. 
100-9. County commissioners may pro- 100-18. Display of flags. 
J 2 
tect monuments. 100-19. Donation of flagpoles. 
ARTICLE 1. 


Memorials Commission. 


§ 100-1. Memorials Commission created; members; officers; quo- 
rum, etc.—A Memorials Commission in and for the State of North Carolina 
is hereby created, to consist of the following officials, ex officio: The Governor 
of North Carolina, the Secretary of the North Carolina Historical Commission, 
the head of the art department of the University of North Carolina at Chapel 
Hill, the head of the history department of the University of North Carolina 
at Chapel Hill, and the head of the department of architecture of the North 
Carolina State College of Agriculture and Engineering. The Memorials Com- 
mission shall have the power to adopt its own rules and to elect such officers 
from its own members as may be deemed proper. Three commissioners shall 
constitute a quorum. The members shall serve without compensation. (1941, 
erat | 80113) 


§ 100-2. Approval of memorials before acceptance by State; regu- 
lation of existing memorials, etc.; ‘‘work of art’’ defined; highway 
markers.—No memorial or work of art shall hereafter become the property 
of the State by purchase, gift or otherwise, unless such memorial or work of 
art or a design of the same, together with the proposed location of the same, 
shall first have been submitted to and approved by said Memorials Commission ; 
nor shall any memorial or work of art, until so submitted and approved, be 
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contracted for, placed in or upon or allowed to extend over any property belong- 
ing to the State. No existing memorial or work of art owned by the State shall 
be removed, relocated, or altered in any way without approval of the Memorials 
Commission. The term “work of art” as used in this section shall include any 
painting, portrait, mural decoration, stained glass, statue, bas-relief, sculpture, 
monument, tablet, fountain, or other article or structure of a permanent character 
intended for decoration or commemoration. This section, however, shall not apply 
to markers set up by the State Highway Commission in co-operation with the 
Department of Conservation and Development and the State Historical Commis- 
sion as provided by chapter one hundred and ninety-seven of the Public Laws of 
one thousand nine hundred and thirty-five. (1941, c. 341, s. 2.) 

Editor’s Note.—By virtue of G. S. 136- been substituted for “State Highway and 
1.1, “State Highway Commission” has Public Works Commission.” 


§ 100-3. Approval of design, etc., of certain bridges and other 
structures.—No bridge, arch, gate, fence or other structure intended primarily 
for ornamental or memorial purposes and which is paid for either wholly or in 
part by appropriation from the State treasury, or which is to be placed on or 
allowed to extend over any property belonging to the State, shall be begun unless 
the design and proposed location thereof shall have been submitted to said 
Memorials Commission and approved by it. Furthermore, no existing structures 
of the kind named and described in the preceding part of this section owned by 
the State, shall be removed or remodeled without submission of the plans there- 
for to the Commission and approval of said plans by the Commission. This sec- 
tion shall not be construed as amending or repealing chapter one hundred and 
ninety-seven of the Public Laws of one thousand nine hundred and thirty-five. 
C104) casa issn) 


§ 100-4. Governor to accept works of art approved by Commission. 
—The Governor of North Carolina is hereby authorized to accept, in the name 
of the State of North Carolina, gifts to the State of works of art as defined in 
§ 100-2. But no work of art shall be so accepted unless and until the same shall 
have been first submitted to said Memorials Commission and by it judged worthy 
of acceptance. (1941, c. 341, s. 4.) 


§ 100-5. Duties as to buildings erected or remodeled by State.— 
Upon request of the Governor and the Board of Public Buildings and Grounds, 
said Memorials Commission shall act in an advisory capacity relative to the 
artistic character of any building constructed, erected, or remodeled by the State. 
The term “building” as used in this section shall include structures intended for 
human occupation, and also bridges, arches, gates, walls, or other permanent 
structures of any character not intended primarily for purposes of decoration 
or commemoration. (1941, c. 341, s. 5.) 


§ 100-6. Disqualification to vote on work of art, etc.; vacancy.— 
Any member of said Memorials Commission who shall be employed by the State 
to execute a work of art or structure of any kind requiring submission to the 
Commission, or who shall take part in a competition for such work of art or 
structure, shall be disqualified from voting thereon, and the temporary vacancy 
thereby created may be filled by appointment by the Governor. (1941, c. 341, 
es) 


§ 100-7. Construction.—The provisions of this article shall not be con- 
strued to include exhibits of an educational nature arranged by museums or art 
galleries administered by the, State or any of its agencies or institutions, or to 
prevent the placing of portraits of officials, officers, or employees of the State in 
the offices or buildings of the departments, agencies, or institutions with which 
such officials, officers, or employees are or have been connected. But upon re- 
quest of such museums or agencies, said Memorials Commission shall act in an 
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advisory capacity as to the artistic qualities and appropriations of memorial ex- 
hibits or works of art submitted to it. (1941, c. 341, s. 7.) 


§ 100-8. Memorials to persons within twenty-five years of death; 
acceptance of commemorative funds for useful work. — No monument, 
statue, tablet, painting, or other article or structure of a permanent nature in- 
tended primarily to commemorate any person or persons shall be purchased from 
State funds or shall be placed in or upon or allowed to extend over State prop- 
erty within twenty-five years after the death of the person or persons so com- 
memorated: Provided, nevertheless, that nothing in this article shall be inter- 
preted as prohibiting the acceptance of funds by State agencies or institutions 
from individuals or societies who wish to commemorate some person or persons 
by providing funds for educational, health, charitable, or other useful work. The 
agency or institution to which such funds are offered for memorial enterprises 
shall exercise its discretion as to the acceptance and expenditure of such funds. 
Nothing in this article shall be interpreted as prohibiting the erection on the lands 
of the Cliffs of the Neuse State Park an appropriate tablet or plaque honoring 
the life and memory of the late Lionel Weil of Wayne County. Nothing in this 
article shall be interpreted as prohibiting the erection on the lands of the Morrow 
Mountain State Park an appropriate tablet or plaque honoring the life and mem- 
ory of the late James McKnight Morrow of Stanly County. Nothing in this ar- 
ticle shall be interpreted as prohibiting the erection on the lands of the Cliffs of 
the Neuse State Park an appropriate tablet or plaque, of such size and containing 
such language, as may be agreed upon by the donors and Director of State Parks, 
honoring the Whitfield heirs for their contributions to the establishment of the 
Said Pati G41 cot) ies, 16 281957 eC 18h 1961 2c) 9763: 1963ice1128.) 

Editor’s Note. — The 1957 amendment The 1963 amendment added the last sen- 
added the last sentence to this section. tence. 

The 1961 amendment added the next-to- 
last sentence. 


ARTICLE 2, 
Memorials Financed by Counties and Cities. 


§ 100-9. County commissioners may protect monuments.—When any 
monument has been or shall hereafter be erected to the memory of our Con- 
federate dead or to perpetuate the memory and virtues of our distinguished dead, 
if such monument is erected by the voluntary subscription of the people and 
is placed on the courthouse square, the board of county commissioners of such 
county are permitted to expend from the public funds of the county an amount 
sufficient to erect a substantial iron fence around such monument in order that 
the same may be protected. (1905, c. 457; Rev., s. 3928; C. S., s. 6934.) 

Cross Reference.—As to criminal liabil- 
ity for defacing or removing monuments, 
see § 14-148, 


§ 100-10. Counties, cities, and towns may contribute toward erec- 
tion of memorials.—Any county, city or town by resolution first adopted by 
its governing body may become a member of any memorial association or organi- 
zation for perpetuating the memory of the soldiers and sailors of North Carolina 
who served the United States in the great World War, or in the global war 
known as World War II, or who fought in the War Between the States, and 
may subscribe and pay toward the cost of the erection any memorial to the mem- 
ory of such soldiers and sailors such sums of money as its governing body may 
determine, and may be represented in such association or organization by such 
persons as its governing body may select. Any contribution so made shall be paid 
out of the general fund of such county, city, or town making same, on such 
terms as may be agreed upon by its governing body, and the officers having 
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§ 100-16 


the control and management of the association or organization to which subscrip- 
tion and contribution are made. (1919, c. 21, ss. 1, 2, 3; C..S., s. 6938; 1923, 


9200; 41945 cul 7..) 

Editor’s Note.—The 1923 amendment in- 
serted the provision for perpetuating the 
memory of the soldiers and sailors of the 


War Between the States. The 1945 amend- 
ment inserted the words “or in the global 
war known as World War II.” 


ARTICLE 3. 
Mount Mitchell Park. 


§ 100-11. Duties. — The Board of Conservation and Development shall 
have complete control, care, protection and charge of that part of Mitchell’s Park 
acquited by~ the "State." (19s, sc. ZO tle lomc, O16, S, "O56 Une. Sn Oe Urs bee 
COS, Le LOLS Le ee oe 

Editor’; Note. — The 1921 amendment 
made the North Carolina Geological and 
Economic Survey and the Geological 
Board the successor of the “fount Mitch- 
ell Park Commission and the Mitchell 


Peak Park Commission. The Survey and 
Board were in turn replaced by the Board 
of Conservation and Development by au- 
thority of the 1925 amendment. 


§ 100-12. Roads, trails, and fences authorized; protection of prop- 
erty.—The Board of Conservation and Development is authorized and em- 
powered to enter upon the land hereinbefore referred to, and to build a fence or 
fences around the same, also roads, paths, and trails and protect the property 
against trespass and fire and injury of any and all kinds whatsoever; cut wood 
and timber upon the same, but only for the purpose of protecting the other timber 
thereon and improving the property generally. (1919, c. 316, s. 5; C. S., s. 6942; 
LOZ Tc 222, suelo O25 e122). cae2 oe) 


§ 100-13. Fees for use of improvements; fees for other privileges; 
leases; rules and regulations.—The Board of Conservation and Develop- 
ment is further authorized and empowered to charge and collect fees for the use 
of such improvements as have already been constructed, or may hereafter be 
constructed, on the Park, and for other privileges connected with the full use 
of the Park by the public; to lease sites for camps, houses, hotels, and places of 
amusement and business; and to make and enforce such necessary rules and 
regulations as may best tend to protect, reserve and increase the value and at- 
ee gas of the’ Parks" (1921 222s o2* Cu Stes 69424) s)02a, Ceurces 
323} 


§ 100-14. Use of fees and other collections.—All fees and other money 
collected and received by the Board of Conservation and Development in connec- 
tion with its proper administration of Mount Mitchell State Park shall be used 
by said Board for the administration, protection, improvement, and maintenance 
of-said.Park..( 192), ‘c:0222tsv3*\.GaSis36942 (b) <1 925 4cal224ce2ou) 


§ 100-15. Annual reports.—The Board of Conservation and Development 
shall make an annual report to the Governor of all money received and expended. 
by it in the administration of Mount Mitchell State Park, and of such other 
items as may be called for by him or by the General Assembly. (1921, c. 222, s. 43. 
Aor) S. 0042 (C) > O20, Oe Leeaeecon 


ARTICLE 4. 


Toll Roads or Bridges in Public Parks. 


§ 100-16. Private operation of toll roads or bridges in public parks 
prohibited.—No person, firm or corporation shall have the right or privilege 


Ze 
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to privately operate any toll road or toll bridge in this State upon lands belong- 
ing to the State, set apart or designated as a public park. 

In the event any such toll road or bridge is on March 17, 1939 being privately 
operated under any real or assumed right, privilege, or lease, the State institution 
or department having such State-owned property in charge or under its super- 
vision shall immediately give notice to such person, firm or corporation so operat- 
ing such toll road or toll bridge to discontinue the operation of the same. 

Any person, firm or corporation who sustains any legal damage by reason 
of the exercise of the authority hereinbefore granted shall be entitled to just 
compensation therefor, and, in the event satisfactory settlement cannot be made 
with the department or State agency exercising the authority herein contained, 
the amount of just compensation may be determined by a special proceeding in- 
stituted by the claimant against the department or agency having such property 
in custody under the provisions of the chapter on Eminent Domain, in so far 
as the same may be applicable hereto: Provided, such proceeding shall be insti- 
tuted within six months from the time such notice is given. Any compensation 
awarded shall be a valid claim against the State of North Carolina, payable out 
of the funds of the department or State agency having such property in charge. 
(MES agen bray) 

ARTICLE 5. 


Flagpoles and Display of Flags in State Parks. 


§ 100-17. Flagpole to be erected in each State park.—At each of the 
State parks of North Carolina an adequate flagpole shall be erected, in keeping 
with the construction of other structures thereupon, upon which flags of the 
United States of America and the State of North Carolina may be flown. (1963, 
Par d /ue Seu) 

Editor’s Note.—The act inserting this 
article became effective May 1, 1963. 


§ 100-18. Display of fiags. — Where personnel are available upon the 
State parks, the flags of the United States and of the State of North Carolina 
shall be flown on every Saturday and Sunday and on every State holiday from 
May 1 to October 1 of each year, in conformity with appropriate national and 


State policy and procedures concerning the display of the State and federal flag. 
MUtatcreol/.2S..2.)) 


§ 100-19. Donation of flagpoles.—Flagpoles at State parks may be do- 
nated by donors of the lands upon which State parks are situated, and if such 
donors express a desire to donate flagpoles, such donations shall be accepted in 
preference to that of any other individual or group. In the event that the donors 
of the lands upon which the State parks are situated shall not indicate a desire 
to donate flagpoles therefor within six (6) months of the date of the passage of 
this article, donations for fiagpoles shall be accepted from individuals or groups 
who may desire to make such donations and erect the said flag poles in keeping 
with State park regulations. (1963, c. 317, s. 3.) 
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§ 101-2 


Chapter 101. 


Names of Persons. 


Ser. 

101-1. Legislature may regulate change by 
general but not private law. 

101-2. Procedure for changing name; pe- 
tition; notice. 

101-3. Contents of petition. 


Sec. 

101-4. Proof of good character to accom- 
pany petition. 

101-5. Clerk to order change; 
and record. 

101-6. Effect of change; only one change. 


certificate 


§ 101-1. Legislature may regulate change by general but not pri- 
vate law.—The General Assembly shall not have power to pass any private 
law to alter the name of any person, but shall have power to pass general laws 


regulating the same. (Const., Art. II, s. 

Cross References. — As to changing 
name of minor child upon adoption, see § 
48-14. As to resumption of maiden name 
by a woman after divorce, see § 50-12. 


Lisa Rev.,(s. 2146; Go seesacOZ0y) 


As to duty to disclose real name when 
trading as “company” or “agent,” see § 
66-72. As to trademarks, etc., see chapter 
80. 


§ 101-2. Procedure for changing name; petition; notice.—A person 
who wishes, for good cause shown, to change his name must file his application 
before the clerk of the superior court of the county in which he lives, having 
first given ten days’ notice of the application by publication at the courthouse 
door. 


Applications to change the name of minor children may be filed by their 
parent or parents or guardian or next friend of such minor children, and such 
applications may be joined in the application for a change of name filed by their 
parent or parents: Provided nothing herein shall be construed to permit one 
parent to make such application on behalf of a minor child without the consent 
of the other parent of such minor child if both parents be living, except that a 
minor who has reached the age of 16 years, upon proper application to the clerk 
may change his or her name, with the consent of the parent who has custody 
of the minor and has supported the minor, without the necessity of obtaining 
the consent of the other parent, when the clerk of court is satisfied that the 
other parent has abandoned the minor. Provided, further, that a change of 
parentage or the addition of information relating to parentage on the birth cer- 
tificate of any person shall be made pursuant to G. S. 130-64.1. 


Notwithstanding any other provisions of this section, the consent of a parent 
who has abandoned a minor child shall not be required if there is filed with the 
clerk a copy of an order of a court of competent jurisdiction adjudicating that 
such parent has abandoned such minor child. In the event that a court of com- 
petent jurisdiction has not therefore declared the minor child to be an abandoned 
child, then on written notice of not less than ten days to the parent alleged 
to have abandoned the child, by registered or certified mail directed to such 
parent’s last known address, the clerk of superior court is hereby authorized to 
determine whether an abandonment has taken place. If said parent denies that 
an abandonment has taken place, this issue of fact shall be determined as pro- 
vided in G. §. 1-273, and if abandonment is determined, then the consent of 
said parent shall not be required. Upon final determination of this issue of fact 
the proceeding shall be transferred back to the special proceedings docket for 
further action by the clerk. (1891, c. 145; Rev., s. 2147; C. S., s. 2971; 1947, 
G.9118 +1953, ¢.°6/78 3 1955p 951s 395197 ca nl oe tO) cesnes 


Local Modification—Chowan: 1945, c. 
455; Mitchell: 1945, c. 389. 

Editor’s Note. — The 1947 amendment 
added part of the second paragraph. 


The 1953 amendment added the excep- 
tion clause at the end of the first proviso 
to the second paragraph, and the 1955 
amendment added the second proviso. 
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The 1957 amendment added the last 130-64.1” in lieu of “G. S. 130-94” at the 
paragraph. end of the second paragraph. 
The 1959 amendment substituted “G. S. 


§ 101-3, Contents of petition.—The applicant shall state in the applica- 
tion his true name, county of birth, date of birth, the full name of parents as 
shown on birth certificate, the name he desires to adopt, his reasons for desiring 
such change, and whether his name has ever before been changed by law, and, if 
so, the facts with respect thereto. (1891, c. 145; Rev., s. 2147; C. S., s. 2972; 
L945 7 OF cBe ttle Capl2ooy Sit bs) 

Editor’s Note. — Prior to the 1945 The 1957 amendment inserted in this 
amendment the part of the section after section the following: “county of birth, 
the first “and” read “that his name has date of birth, the full name of parents as 
never been changed before by law.” shown on birth certificate.” 


§ 101-4. Proof of good character to accompany petition.—The ap- 
plicant shall also file with said petition proof of his good character, which proof 
must be made by at least two citizens of the county who know his standing: Pro- 
vided, however, proof of good character shall not be required when the applica- 
tion is for the change of name of a child under sixteen (16) years of age. (1891, 
Goto ey. 7S.02 148 Cy Oi 189297931963, 62206.) 

Editor’s Note. — The 1963 amendment 
added the proviso. 


101-5. Clerk to order change; certificate and record.—lIf the clerk 
thinks that good and sufficient reason exists for the change of name, it shall be 
his duty to issue an order changing the name of the applicant from his true 
name to the name sought to be adopted. Such order shall contain the true name, 
the county of birth, the date of birth, the full name of parents as shown on birth 
certificate, and the name sought to be adopted. He shall issue to the applicant a 
certificate under his hand and seal of office, stating the change made in the ap- 
plicant’s name, and shall also record said application and order on the docket of 
special proceedings in his court. He shall forward a copy of the change of name 
order to the State Registrar of Vital Statistics if the applicant was born in North 
Carolina. Upon receipt of the order, the State Registrar shall note the change 
of name of the individual or individuals specified in the order on the birth cer- 
tificate of that individual or those individuals and shall notify the register of 
deeds in the county of birth. (1891, c. 145; Rev., ss. 2149, 2150; C. S., s. 2974; 
Gels Reveess 2147 62149". Cooks 2970 1945 G74 Sea) 


Editor’s Note. — The 1955 amendment ond sentence and added to the fourth sen- 
added the fourth and fifth sentences. tence “if the applicant was born in North 
The 1957 amendment inserted the sec- Carolina.” 


§ 101-6. Effect of change; only one change.—When the order is made 
and the applicant’s name changed, he is entitled to all the privileges and pro- 
tection under his new name as he would have been under the old name. No 
person shall be allowed to change his name under this chapter but once, except 
that he shall be permitted to resume his former name upon compliance with the 
requirements and procedure set forth in this chapter for change of name. (1891, 
means ev., se, 2147, 2149) 8, 29/0 + 10405. C075, 5, Ln) 

Editor’s Note. — The 1945 amendment 
added the :xception clause at the end of 
the section. 
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Chapter 102. 
Official Survey Base. 


Sec. Sec. 
102-1. Name and description. 102-8. Administrative agency. 
102-2. Physical control. 102-9. Duties and powers of the agency. 
102-3. Use of name. 102-10. Prior work. 
102-4. Damaging, defacing, or destroying 102-11. Vertical control. 
monuments. 102-12. Control system map. 
102-5. [Repealed.] 102-13. Recording tax. 
102-6. Legality of use in descriptions. 102-14. Initial operating funds. 


102-7. Use not compulsory. 


102-1. Name and description.—The official survey base for the State 
of North Carolina shall be a system of plane co-ordinates to be known as the 
“North Carolina Co-ordinate System,” said system being defined as a Lambert 
conformal projection of Clarke’s spheroid of one thousand eight hundred sixty- 
six, having a central meridian of 79°—O00’ west from Greenwich and standard 
parallels of latitude of 34°—20’ and 36°—10’ north of the equator, along which 
parallels the scale shall be exact. All co-ordinates of the system are expressed 
in feet, the x co-ordinate being measured easterly along the grid and the y co- 
ordinate being measured northerly along the grid. The origin of the co-ordinates 
is hereby established on the meridian 79°—00’ west from Greenwich at the in- 
tersection of the parallels 33°—45’ north latitude, such origin being given the co- 
ordinates x—=2,000,000 feet, yO feet. The precise position of said system shall 
be as marked on the ground by triangulation or traverse stations or monuments 
established in conformity with the standards adopted by the United States Coast 
and Geodetic Survey for first- and second-order work, whose geodetic positions 
have been rigidly on the North American datum of one thousand nine hundred 
twenty-seven, and whose plane co-ordinates have been computed on the system 
defined.’ (1939, 'c. 163, s. 1.) 


§ 102-2. Physical control. — Any triangulation or traverse station or 
monument established as described in § 102-1 may be used in establishing a 


connection between any survey and the above mentioned system of rectangular 
co-ordinates. (1939, c. 163, s. 2.) 


§ 102-3. Use of name.—The use of the term ‘North Carolina Co-ordi- 
nate System” on any map, report, or survey, or other document, shall be limited 
to co-ordinates based on the North Carolina Co-ordinate System as defined in 
this chapter. (1939, c. 163, s. 3.) 


§ 102-4. Damaging, defacing, or destroying monuments. — If any 
person shall willfully damage, deface, destroy, or otherwise injure a station, 
monument or permanent mark of the North Carolina Co-ordinate System, or 
shall oppose any obstacles to the proper, reasonable, and legal use of any such 
station or monument, such person shall be guilty of a misdemeanor, and shall be 
liable to fine or imprisonment at the discretion of the court. (1939, c. 163, s. 4.) 


§ 102-5: Repealed by Session Laws 1963, c. 783. 


§ 102-6. Legality of use in descriptions.—For the purpose of describ- 
ing the location of any survey station or land boundary corner in the State of 
North Carolina, it shall be considered a complete, legal, and satisfactory descrip- 
tion to define the location of such point or points by means of co-ordinates of the 
North Carolina Co-ordinate System as described herein. (1963, c. 163, s. 6; c. 
783.) 

Editor’s Note. — The 1963 amendment 
deleted at the end of this section “and 
within the limitations of § 102-5.” 
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§ 102-7. Use not compulsory. — Nothing contained in this chapter shall 
be interpreted as requiring any purchaser or mortgagee to rely wholly on a 
description based upon the North Carolina Co-ordinate System. (1939, c. 163, 
s. 7.) 


§ 102-8. Administrative agency. — The administrative agency of the 
North Carolina Co-ordinate System shall be the North Carolina Department 
of Conservation and Development, through its appropriate division hereinafter 
called the “agency.” (1939, c. 163, s. 8.) 


§ 102-9. Duties and powers of the agency.—It shall be the duty of the 
agency to make or cause to be made from time to time such surveys and computa- 
tions as are necessary to further or complete the North Carolina Co-ordinate 
System. The agency shall endeaver to carry to completion as soon as practica- 
ble the field monumentation and office computations of the Co-ordinate System. 
For the purpose of this work the agency shall have the power to accept grants 
for the specific purpose of carrying on the work; to co-ordinate, organize, and 
direct any federal or other assistance which may be offered to further the work; 
to co-operate with any individual, firm, company, public or private agency, State 
or federal agencies, in the prosecution of the work; to enter into contracts or 
co-operative agreements with other state or federal agencies in promoting the 
work of the co-ordinating system. The agency shall further have the power to 
adopt necessary rules, regulations, and specifications relating to the establish- 
ment and use of the co-ordinate system as defined in this chapter, consistent 
with the standards and practice of the United States Coast and Geodetic Survey. 
(1939, c. 103,89, ) 


§ 102-10. Prior work. — The system of stations, monuments, traverses, 
computations, and other work which has been done or is under way in North 
Carolina by the so-called North Carolina Geodetic Survey, under the supervi- 
sion of the United States Coast and Geodetic Survey, is, where consistent with 
the provisions of this chapter, hereby made a part of the North Carolina Co- 
ordinate System. The surveys, notes, computations, monuments, stations, and 
all other work relating to the co-ordinate system, which has been done by said 
North Carolina Geodetic Survey, under the supervision of and in co-operation 
with the United States Coast and Geodetic Survey and federal relief agencies, 
hereby are placed under the direction of, and shall become the property of, the 
administrative agency. All persons or agencies having in theit possession any 
surveys, notes, computations, or other data pertaining to the aforementioned co- 
ordinate system, shall turn over to the Department of Conservation and Develop- 
ment such data upon request. (1939, c. 163, s. 10; 1959, c. 1315, s. 1.) 

Editor’s Note.—The 1959 amendment formerly appearing at the end of this sec- 
deleted “subject to the agreement of the tion and added the last sentence. 

Federal Works Progress Administration” 


§ 102-11. Vertical control. — Whereas the foregoing provisions of this 
chapter heretofore are related to horizontal control only, the administrative 
agency may adopt standards for vertical control or levying surveys consistent 
with those recommended by and used by the United States Coast and Geodetic 
Survey, and make or cause to be made such surveys as are necessary to complete 
the vertical control of North Carolina, in accordance with the provisions for 
horizontal control surveys as defined in this chapter. (1939, c. 163, s. 11.) 


§ 102-12. Control system map.—The agency shall prepare for publica- 
tion and cause to be published before July 1, 1962, a map or maps setting forth 
the location of monuments for both horizontal and vertical control, together with 
such other pertinent data as the agency may direct for implementation of the 
North Carolina Co-ordinate System. The agency shall furnish such map or 
maps to any person or may make such charge as will defray the expense of 


2D N.C—12 A 


§ 102-13 Cu. 102. Orrictar Survety BAsE § 102-14 


printing and distribution. It shall be the responsibility of the agency to main- 
tain this map, make revisions as often as necessary to provide up-to-date in- 
formation and furnish up-to-date copies to the register of deeds of each county 
in the State. (1959, c. 1315, s. 2.) 


§ 102-13. Recording tax. — There shall be applied to each transaction in 
the transfer of ownership of land, except cemetery lots, and on the execution 
of rights of way, easements, or leases of land recorded in any county of North 
Carolina, a recording tax of fifty cents (50¢), such tax to be collected at the 
time of registration of the instrument by the registrar of deeds from the selling 
party to the instrument. The county shall retain ten cents (10¢) from each 
transaction to offset collection cost and shall pay forty cents (40¢) from each 
transaction into the General Fund of the State. Counties shall maintain daily 
record of such taxable transactions and shall make payment to the Commissioner 
of Revenue not later than the 15th of the month following that for which pay- 
ment is made. (1959, c. 1315, s. 3.) 


§ 102-14. Initial operating funds. — There is hereby appropriated the 
sum of eighty-five thousand two hundred and fifty dollars ($85,250.00) for 
the fiscal year 1959-60 and seventy-five thousand dollars ($75,000.00) for the 
fiscal year 1960-61 to the Department ot Conservation and Development for. or- 
ganization and operation of the Official Survey Base Division for the biennium 
1959-61. Thereafter, operating funds shall be provided from the General Fund 
in accordance with applicable budgetary procedures. (1959, c. 1315, s. 3.) 
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§ 103-3 


Chapter 103. 
Sundays and Holidays. 


Sec. 

103-1. [Repealed.] 

103-2. Hunting on Sunday. 

103-3. Execution of process on Sunday. 


Sec. 


103-4. Dates of public holidays. 
103-5. Acts to be done on Sunday or holi- 
days. 


§ 103-1: Repealed by Session Laws 1951, c. 73, 


§ 103-2. Hunting on Sunday.—lIf any person shall, except in defense of 
his own property, hunt on Sunday, having with him a shotgun, rifle, or pistol, he 
shall be guilty of a misdemeanor and pay a fine not exceeding fifty dollars 
($50.00) or imprisoned not exceeding thirty days. (1868-9, c. 18, ss. 1, 2; Code, 


s. 3783; Rev., s. 3842; C. S., s. 3956; 1945, c. 1047.) 


Local Modification—Perquimans: 
c. 145. 

Editor’s Note. — The 1945 amendment 
rewrote this section. Formerly the section 
created two offenses: (1) Hunting on Sun- 
day with a dog, and (2) being found off 
one’s premises having a shotgun, rifle or 
pistol, State ov. pEoward, 67 .N.) C424 
(1872). 

Sufficiency of Indictment.—Under the 
former reading of the section, a conviction 
was sustainable under an _ indictment 
charging the defendant with being “found 
off his premises on the Sabbath day, hav- 
ing with him a shotgun, contrary to the 


1935, 


form of the statute,” etc. State v. Howard, 
Ore Ne Guest (Asie). 

Same—“Sabbath.” — It is immaterial 
that the indictment used the expression 
“the Sabbath” instead of “Sunday.” State 
v. Drake, 64 N. C. 589 (1870). 

Same—Must State Act Committed on 
Sunday.—An indictment for an act which 
is criminal when committed on Sunday, 
must state that the act in question was 
committed on Sunday; but if it does so, 
no exception can be taken to it for ref- 
erence to the same day by a wrong day 
of the month. State v. Drake, 64 N. C. 
589 (1870). 


§ 103-3. Execution of process on Sunday.—lIt shall be lawful for any 
sheriff, constable or other, lawful officer to execute any summons, capias, or 


other process on Sunday. (1957, c. 1052.) 


Editor’s Note.—G. S. 103-3, which was 
repealed by chapter 912 of the Session 
Laws of 1953, was re-enacted by the 1957 
act to read as above. 

Sunday is not a judicial] day, hence an 
adjournment of the court from Saturday 
night to Monday morning during the 
progress of a trial for murder is not 
violative of the act requiring the adjourn- 
ment to be “from day to day.” State v. 
Howard, 82 N. C. 623 (1880). 

When Court May Sit on Sunday—- 
There have been some instances in the 
judicial proceedings in this State where 
the courts have held their sessions on 
Sunday, but the cases are rare, and when- 
ever it has been done, exception has gen- 
erally been taken to the course of the 
court, upon the ground that it could not 
legally sit on that day. But the Supreme 
Court has held that in special cases ex 
necessitate the court might sit on Sunday. 
State v. Ricketts, 74 N. C. 187 (1876); 
State v. McGimsey, 80 N. C. 377 (1879); 
State v. Howard, 82 N. C. 623 (1880). 

Term of Court Embraces Sunday.— 


When a term of court is set by statute to 
begin on a certain Monday, and to last for 
“one week” (or two or three weeks, as the 
case may be), it embraces the Sunday of 
each week (unless sooner adjourned), and 
the term expires by limitation at midnight 
of that day. Taylor v. Ervin, 119 N. C. 
274, 25 S. E. 875 (1896). 

Verdict of Jury and Judgment. — The 
rendition by the jury of a verdict on Sun- 
day is not invalid for that cause. Tuttle v. 
Tuttle, 146 N. C. 484, 59 S. E. 1008 
(1907). 

A verdict entered on Sunday of a week 
set for the duration of a court, in the ab- 
sence of an earlier adjournment, is legally 
entered. Taylor v. Ervin, 119 N. C. 274, 
26 S. E. 875 (1896). 

There being no inhibition of a verdict 
rendered on Sunday, either at common 
law or by statute, a judgment entered on 
that day (by virtue of the statute, that it 
shall be entered up at once on the verdict) 
is valid. Taylor v. Ervin, 119 N. C. 274, 
25 S. E. 875 (1896). 


179 


§ 103-4 Cu. 103. SunpAys AND Hotipays § 103-5 

§ 103-4. Dates of public holidays. — The first day of January, the 
nineteenth day of January, the twenty-second day of February, Easter Monday, 
the twelfth day of April, the tenth day of May, the twentieth day of May, the 
thirtieth day of May, the fourth day of July, the first Monday in September, the 
eleventh day of November, to be known as Veterans Day, Tuesday after the first 
Monday in November when a general election is held, the day appointed by the 
Governor as a Thanksgiving Day, and the twenty-fifth day of December of each 
and every year, are declared to be public holidays; and whenever any such holiday 
shall fall upon Sunday, the Monday following shall be a public holiday: Provided, 
that Easter Monday and the thirtieth day of May shall be holidays for all State 
and national banks only. (1881, c. 294; Code, s. 3784; 1891, c. 58; 1899, c. 410; 
1901, c. 25; Rev., s. 2838; 1907, c. 996; 1909, c. 888; 1919, c. 287; C. S., s. 3959, 


1935, c. 212: 1959, c. 1011.) 


Editor’s Note—The 1935 amendment 
inserted “Easter Monday” and the “thir- 
tieth day of May” in this section. 

The 1959 amendment inserted 
known as Veterans Day.” 

This section relates to State-wide public 
holidays. Hardbarger v. Deal, 258 N. C. 
31, 127 S. E. (2d) 771 (1962). 

Closing of County Clerk’s Office on 
Easter Monday.—When §§ 1-593, 2-24 and 
103-5 and this section are construed to- 
gether, the closing of a county clerk’s office 
on Easter Monday, pursuant to resolution 
by the board of county commissioners in 
which Easter Monday was designated a 
holiday, a plaintiff, if otherwise entitled to 
commence an action on Easter Monday is 
entitled to commence the action on the 
next day the courthouse is open for busi- 
ness. Hardbarger v. Deal, 258 N. C. 31, 127 
Sh 1k, (xe), werk (RGR). 

Effect of Legal Holiday Generally.— 
The statute declaring certain days public 
holidays does not prohibit the pursuit of 
the usual avocations of citizens, nor pub- 
lic officers or the courts from exercising 
their respective functions on those days. 
While it might be that the attendance of 
jurors, witnesses and suitors will not be 
enforced, and the courts will not sue out 
or enforce process on such days, yet the 
courts may lawfully proceed with the 
business before them. State v. Moore, 104 
NeC.9743, 910 S.. Hia183 1 889)5 


tOMIDe 


The section simply declares that certain 
days therein specified, in each year, shall 
be public holidays, and the following sec- 
tion prescribes when papers coming due 
on such days, or on Sunday, shall be pay- 
able. It does not purport, in terms or ef- 
fect, to prohibit persons from pursuing 
their usual avocations on such days, nor 
is there any inhibition upon public off- 
cers to exercise their offices, respectively; 
nor is there any inhibition upon the courts 
to sit on such days and exercise their 
functions and authority. There is no such 
statutory inhibition; nor, indeed, is there 
any, except such as may arise in the ap- 
plication of general principles of law. It 
has never been understood to be the law 
in this State that a public holiday is dies 
non juridicus, except perhaps to a limited 
extent; it is very certainly not wholly so. 
The courts, particularly the superior courts, 
very frequently sit on such days and hear 
and try causes and dispatch the business 
that ordinarily comes before them, es- 
pecially when there is no objection. State v. 
Moore, 104 N. C. 7438, 10 S. E. 183 (1889). 

Deposition Opened on Holiday.—A legal 
holiday has not the same status in respect 
to legal proceedings as Sunday; and while 
depositions opened on the latter day are 
void, they are not so when they are opened 
on a legal holiday. Latta v. Catawba Elec. 
Co., 146 N. C. 285, 59 S. E. 1028 (1907). 


§ 103-5. Acts to be done on Sunday or holidays.—Where the day or 


the last day for doing an act required or permitted by law to be done falls on 
Sunday or a holiday the act may be done on the next succeeding secular or 
business day and where the courthouse in any county is closed on Saturday or 
any other day by order of the board of county commissioners of said county and 
the day or the last day required for filing an advance bid or the filing of any 
pleading or written instrument of any kind with any officer having an “office in 
the courthouse, or the performance of any act required or permitted to be done 
in said courthouse falls on Saturday or other day during which said courthouse 
is closed as aforesaid, then said Saturday or other day during which said court- 
house is closed as aforesaid shall be deemed a holiday; and said advance bid, 
pleading or other written instrument may be filed, and any act required or per- 


180 


§ 103-5 Cu. 103. Sunpays AND Horipays § 103-5 


mitted to be done in the courthouse may be done on the next day during which 
the courthouse is open for business. (Code, ss. 3784, 3785, 3786; 1899, c. 733, 
So 4 Revauss coe) C..5,, Sv 3900>-1951,.c. 1176, si1s) 


Cross References. — As to computing added all of the section following the word 
time when last day falls on Sunday, see § “day” in the fourth line. 
1-593. As to time negotiable instrument The institution of a suit is an act “re- 


becoming due on Suaday is payable, see § quired or permitted to be done in the 

25-91. As to closing county clerk’s office on courthouse,’ within the meaning of this 

Easter Monday, see aote to 3 103-4. section. Hardbarger v. Deal, 258 N. C. 31, 
Editor’s Note. — The 1951 amendment 127%. E. (2d) 771 (1962). 
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Chapter 104. 
United States Lands. 


Article 1. Article 2. 
Authority for Acquisition. Inland Waterways. 

Sec. Sec, 

104-1. Acquisition of lands for specified 104-12. Acquisition of land for inland wa- 
purposes authorized; concurrent terway from Cape Fear River; 
jurisdiction reserved. graut of State lands. 

1048. “Unused lands torevert torstate 104-13. Utilities Commission to secure 

104-3. Exemption of such lands from right-of-way over private lands; 
heiton. condemnation by United States. 

104-4. Conveyances of such lands to be aege Use deck ama uot ae 
recorded. Spat 

; . 104-15. Method of payment of expenses 

104-5. Forest reserve in North Carolina and awards. 
authorized; powers conferred. 104-16. State and United States may en- 

104-6. Acquisition of lands for river and ter upon lands for survey, etc. 
harbor improvement; reservation 104-17. Construction, maintenance, etc., of 
of right to serve plocess. bridges over waterway. 

104-7. Acquisition of lands for public 104-18. Concurrent jurisdiction over water- 
buildings; cession of jurisdiction; way. 
exemption from taxation. 104-19. Acquisition of land for inland wa- 


terway from Beaufort Inlet; 
grant of State lands. 

104-20. Utilities Commission to secure 
right-of-way; condemnation by 

United States. 

104-10. Migratory bird sanctuaries or other 104-21. Use declared paramount public 


104-8. Further authorization of acquisi- 
tion of land. 

104-9. Condition of consent granted in 
preceding section. 


wild life refuges. purpose. 
104-11. Utilities Commission to secure 104-22. Method of payment of expenses 
rights-of-way, etc., for waterway and awards. 
improvements by use of federal 104-23. Maintenance and operation § of 
funds. bridges over waterway. 
104-11.1. Governor may accept a retroces- 104-24. Concurrent jurisdiction over wa- 
sion of jurisdiction over fed- terway. 
eral areas. 104-25. Lands conveyed to United States 


for inland waterway. 


ARTICLE 1, 
Authority for Acquisition, 


§ 104-1. Acquisition of lands for specified purposes authorized; 
concurrent jurisdiction reserved.—The United States is authorized, by pur- 
chase or otherwise, to acquire title to any tract o1 parcel of land in the State of 
North Carolina, not exceeding twenty-five acres, for the purpose of erecting 
thereon any custom house, courthouse, post office, or other building, including 
lighthouses, lightkeepers’ dwellings, lifesaving stations, buoys and local depots 
and buildings connected therewith, or for the establishment of a fish-cultural 
station and the erection thereon of such buildings and improvements as may be 
necessary for the successful operations of such fish-cultural station. The con- 
sent to acquisition by the United States is upon the express condition that the 
State of North Carolina shall so far retain a concurrent jurisdiction with the 
United States over such lands as that all civil and criminal process issued from 
the courts of the State of North Carolina may be executed thereon in like man- 
net as if this authority had not been given, and that the State of North Carolina 
also retains authority to punish all violations ot its criminal laws committed on 
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§ 104-2 


Cu. 104. Unrrep Starrs LANDS 


§ 104-5 


any such tract of land. (1870-1, c. 44, s. 5; Code, ss. 3080, 3083; 1887, c. 136; 
1899, c. 10; Rev., s. 5426; C. S., s. 8053.) 


Editor’s Note.—As to note on jurisdic- 
tion relative to lands acquired by federal 
governmem, see 23 N. C. Law iev. 258. 

Exclusive Jurisdiction. — Jurisdiction of 
the United States is exclusive over prop- 
erty in this State acquired in 1899 with the 
State’s legislative consent, and such exclu- 
sive jurisdiction is not affected by the re- 


strictive provisions of this section and § 
104-7 subsequently enacted, which are 
prospective only. State v. DeBerry, 224 N. 
C. 834, 32 S. E. (2d) 617 (1945). 

Cited in State v. Burell, 256 N. C. 288, 
123 S. E. (2d) 795 (1962), cert. denied 370 
Ue Se 961,882 Sa Ctrtoltmecel said (2d) 
827 (1962). * 


§ 104-2. Unused lands to revert to State. — The consent given in § 
104-1 is upon consideration of the United States building lighthouses, lighthouse- 
keepers’ dwellings, lifesaving stations, buoys, coal depots, fish stations, post of- 
fices, custom houses, and other buildings connected therewith, on the tracts or 
parcels of land so purchased, or that may be purchased; and that the title to land 
so conveyed to the United States shall revert to the State unless the construction 
of the afore-mentioned buildings be completed thereon within ten years from the 
date of the conveyance from the grantor. (1870-1, c. 44, s. 5; Code, ss. 3080, 
3083; 1887, c. 136; 1899, c. 10; Rev., s. 5426; C. S., s. 8054.) 


§ 104-3. Exemption of such lands from taxation.—The lots, parcels, 
or tracts of land acquired under this chapter, together with the tenements and 
appurtenances for the purpose mentioned in this chapter, shall be exempt from 
taxation. (1870-1, c. 44, s. 3; Code, s. 3082; Rev., s 5428; C. S., s. 8055.) 


When Exemption Begins.—A contract to 
convey lands to the United States govern- 
ment reservation, under the federal statute, 
does not vest the title in the government 


and title approved by the Attorney Gen- 
eral, and until then the land is subject to 
State taxes under the State statutes. Cald- 
well Land, etc., Co. v. Commissioners, 174 


until survey made, acreage determined, N. C. 634, 94 S. E. 406 (1917). 


purchase price paid, or conveyance made 


§ 104-4. Conveyances of such lands to be recorded.—All deeds, con- 
veyances, or other title papers for the same shall be recorded, as in other cases, 
in the office of the register of deeds of the county in which the lands so conveyed 
may lie, in the same manner and under the same regulations as other deeds and 
conveyances are now recorded, and in like manner may be recorded a sufficient 
description by metes and bounds, courses and distances, of any tract or legal 
division of any public land belonging to the United States, which may be set 
apart by the general government for the purpose before mentioned, by an order, 
patent, or other official document or paper so describing such land. (1870-1, -. 
44, s. 2; 1872-3, c. 201; Code, s. 3081; Rev., s. 5429; C. S., s. 8056.) 


§ 104-5. Forest reserve in North Carolina authorized; powers con- 
ferred.—The United States is authorized to acquire by purchase, or by con- 
demnation with adequate compensation, except as hereinafter provided, such 
lands in North Carolina as in the opinion of the federal government may be 
needed for the establishment of a national forest reserve in that region. ‘This 
consent is given upon condition that the State of North Carolina shall retain a 
concurrent jurisdiction with the United States in and over such lands so far 
that civil process in all cases, and such criminal process as may issue under the 
authority of the State of North Carolina against any person charged with the 
commission of any crime without or within said jurisdiction, may be executed 
thereon in like manner as if this consent had not been given. Power is hereby 
conferred upon the Congress of the United States to pass such laws as it may 
deem necessary to the acquisition as hereinbefore provided, for incorporation 
in such national forest reserve such forest-covered lands lying in North Carolina 
as in the opinion of the federal government may be needed for this purpose, 
but as much as two hundred acres of any tract of land occupied as a home by 
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bona fide residents in this State on the eighteenth day of January, one thousand 
nine hundred and one, shall be exempt from the provisions of this section. 
Power is hereby conferred upon Congress to pass such laws and to make or 
provide for the making of such rules and regulations, of both civil and criminal 
nature, and to provide punishment therefor, as in its judgment may be neces- 
sary for the management, control, and protection of such lands as may be from 
time to time acquired by the United States under the provisions of this section. 
(1901) "CA 172 Rev. s) 5450 °C Sos 80a fem, C. G7 ents) 


§ 104-6. Acquisition of lands for river and harbor improvement; 
-reservation of right to serve process.—The consent of the legislature of the 
State is hereby given to the acquisition by the United States of any tracts, pieces, 
or parcels of land within the limits of the State, by purchase or condemnation, 
for use as sites for locks and dams, or for any other purpose in connection with 
the improvement of rivers and harbors within and on the borders of the State. 
The consent hereby given is in accordance with the seventeenth clause of the 
eighth section of the first article of the Constitution of the United States, and 
with the acts of Congress in such cases made and provided; and this State re- 
tains concurrent jurisdiction with the United States over any lands acquired 
and held in pursuance of the provisions of this section, so far as that all civil 
and criminal process issued under authority of any law of this State may be 
executed in any part of the premises so acquired, or the buildings or structures 


thereon erected. (1907, c. 681; C. S., s. 8058.) 


§ 104-7. Acquisition of lands for public Suildings; cession of juris- 
diction; exemption from taxation. — The consent of the State is hereby 
given, in accordance with the seventeenth clause, eighth section, of the first 
article of the Constitution of the United States, to the acquisition by the United 
States, by purchase, condemnation, or otherwise, of any land in the State re- 
quired for the sites for custom houses, courthouses, post offices, arsenals, or 
other public buildings whatever, or for any other purposes of the government. 

Exclusive jurisdiction in and over any land so acquired by the United States 
shall be and the same is hereby ceded to the United States for all purposes ex- 
cept the service upon such sites of all civil and criminal process of the courts of 
this State; but the jurisdiction so ceded shall continue no longer than the said 
United States shall own such lands. The jurisdiction cedea shall not vest until 
the United States shall have acquired title to said lands by purchase, condemna- 
tion, or otherwise. 

So long as the said lands shall remain the property of the United States when 
acquired as aforesaid, and no longer, the same shall be and continue exempt and 
exonerated from all State, county, and municipal taxation, assessment, or other 
charges which may be levied or imposed under the authority of this State. (1907, 
Cees Cioet Susloo.) 


Cross Reference.—See note to § 104-1. 

Editor’s Note.—As to note on jurisdic- 
tion relative to lands acquired by federal 
government, see 23 N. C. Law Rev. 258. 
For case law survey on jurisdiction over 
federal enclave, see 41 N. C. Law Rev. 451. 

Necessity for Acceptance of Jurisdiction 
by United States.—This section cedes ex- 
clusive jurisdiction to the United States 
over the land acquired, but this section and 
the State of North Carolina cannot compel 
the United States to accept such jurisdic- 
tion over an area. State v. Burell, 256 N. C. 
288, 123 S. E. (2d) 795 (1962), cert. denied 
S70) 5.61, 82 5, Ct 1691, 8° Laka ted) 
827 (1962). 


When the United States government has 
not accepted the exclusive jurisdiction over 
the area ceded by the section, this section 
is not applicable and the State retains its 
territorial jurisdiction over the area in 
question so far as its exercise involves no 
interference with the carrying out of the 
federal project, and the trial, conviction and 
judgment imposed upon a defendant by the 
State court for the felony of assault with 
intent to commit rape committed in the 
ceded area is no such interference. State 
v. Burell, 256 N. C. 288, 123 S. E. (2d) 795 
(1962), cert. denied 370 U. S. 961, 82 S. Ct. 
1621, 8 L. Ed. (2d) 827 (1962). 

Fixtures and improvements placed upon 
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lands in a military reservation leased from waived any immunity of such vroperty 
the federal government, as well as the from taxation. Bragg Investment Co. v. 
value of the leasehold estate, are subject to Cumberland County, 245 N. C. 492, 96 S. 
taxation in this State, Congress having EF. (2d) 341 (1957). 


§ 104-8. Further authorization of acquisition of land. — The United 
States is hereby authorized to acquire lands by condemnation or otherwise in 
this State for the purpose of preserving the navigability of navigable streams and 
for holding and administering such lands for national park purposes: Provided, 
that this section and § 104-9 shall in nowise affect thé authority conferred upon 
We United States and reserved to the State in §§ 104-5 and 104-6. (1925, c. 
Postel.) 


§ 104-9. Condition of consent granted in preceding section.—This 
consent is given upon condition that the State of North Carolina shall retain a 
concurrent jurisdiction with the United States in and over such lands so far 
that civil process in all cases, and such criminal process as may issue under the 
authority of the State of North Carolina against any person charged with the 
commission of any crime, without or within said jurisdiction, may be executed 
thereon in like manner as if this consent had not been given. (1925, c. 152, 


See) 


§ 104-10. Migratory bird sanctuaries or other wild life refuges.— 
The United States is authorized to acquire by purchase, or by condemnation with 
adequate compensation, such lands in North Carolina as in the opinion of the 
federal government may be needed for the establishment of one or more migra- 
tory bird sanctuaries or other wild life refuges. This consent is given upon con- 
dition that the State of North Carolina shall retain a concurrent jurisdiction 
with the United States in and over such lands so far that civil process in all 
cases, and such criminal process as may issue uder the authority of the State 
of North Carolina against any person charged with the commission of any 
crime without or within said jurisdiction, may be executed therein in like man- 
ner as if this consent had not been given. Power is hereby conferred upon the 
Congress of the United States to pass such laws as it may deem necessary to 
the acquisition as hereinbefore provided, for incorporation in such sanctuaries 
or refuges such lands lying in North Carolina as in the opinion of the federal 
government may be suitable and needed for this purpose. Power is hereby 
conferred upon Congress to pass such laws and to make or provide for the 
making of such rules and regulations, of both civil and criminal nature, and to 
provide punishment therefor, as in its judgment may be necessary for the 
management, control and protection of such lands as may be from time to time 
acquired by the United States under the provisions of this section. (1929, c. 163, 
SEL 


§ 104-11. Utilities Commission to secure rights-of-way, etc., for 
waterway improvements by use of federal funds. — Hereafter whenever 
any waterway improvement in North Carolina by the use of federal funds is pro- 
vided for upon condition that the State or locality shall furnish rights-of-way, 
permits for the dumping of dredged material, or furnish or do any other thing 
in connection with the proposed waterway improvement, the Utilities Commus- 
sion is authorized and empowered to represent the State or locality in such 
matter of securing the rights-of-way, permits for the dumping of dredged ma- 
terial, or other things so required in connection with such waterway tmprove- 
ment; and in prosecuting such undertaking, the Utilities Commission may follow 
the same procedure provided in article two for the acquisition of rights-of-way 
for the intercoastal waterway from the Cape Fear River to the South Carolina 
line: Provided, however, that said Utilities Commission is not hereby a1 
thorized to enter into obligation or contract for the payment of any money or 
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proceeds through condemnation or otherwise without the express approval of 
the Governor and Council of State. (1935, c. 240; 1937, c. 434.) 


§ 104-11.1. Governor may accept a retrocession of jurisdiction 
over federal areas. — Whenever a duly authorized official or agent of the 
United States, acting pursuant to authority conferred by the Congress, notifies 
the Governor or any other State official, department or agency, that the United 
States desires or is willing to relinquish to the State the jurisdiction, or a portion 
thereof, held by the United States over the lands designated in such notice, the 
Governor may, in his discretion, accept such relinquishment. Such acceptance 
may be made by sending a notice of acceptance to the official or agent designated 
by the United States to receive such notice of acceptance. ‘The Governor shall 
send a signed copy of the notice of acceptance, together with the notice of re- 
linquishment received from the United States, to the Secretary of State, who 
shall maintain a permanent file of said notices. 

Upon the sending of said notice of acceptance to the designated official or 
agent of the United States, the State shall immediately have such jurisdiction 
over the lands designated in the notice of relinquishment as said notice shall 
specify. 

The provisions of this section shall apply to the relinquishment of jurisdiction 
acquired by the United States under the provisions of this chapter or any other 
provision of law. (1957, c. 1202.) 


ARTICLE 2. 
Inland Waterways, 


§ 104-12. Acquisition of land for inland waterway from Cape Fear 
River; grant of State lands.—For the purpose of aiding in the construction 
of the proposed inland waterway by the United States from the Cape Fear River 
at Southport to the North Carolina-South Carolina State line, the Secretary 
of State is hereby authorized to issue to the United States of America a grant to 
the land located within said inland waterway, right-of-way, which is to be one 
thousand feet to seventeen hundred nifty feet wide in so far as such land 1s sub- 
ject to grant by the State of North Carolina, the said grant to issue upon a 
certificate furnished to the Secretary of State by the Secretary of War, or by 
any authorized officer of the corps of engineers of the United States Army, or 
by any other authorized official, exercising contro] over the construction of the 
said waterway. Whenever in the construction of such inland waterway within 
this State, lands theretofore submerged shall be raised above the water by the 
deposit of excavated material, the land so formed shall become the property of 
the United States if within the limits of said inland waterway, right-of-way, 
herein set out one thousand feet to seventeen hundred fifty feet and the Secretary 
of State is hereby authorized to issue to the United States a grant to the land 
so formed within the limits above specified, the graut to issue upon a certificate 
furnished to the Secretary of State by some authorized official of the United 
States, as above provided. If said lands so required for the inland waterway 
right-of-way shall be marshlands, or sound lands, the title to which has here- 
totore been vested in the State Board of Education, the Governor of the State, 
as President thereof, and the Superintendent of Public Instruction as Secretary, 
are hereby authorized and required to execute proper conveyance to the United 
States of America for said marshlands or sound lands, free of cost, both to the 
State and to the United States government, upon a certificate furnished to said 
Board of Education by the Secretary of War, or by any authorized officer of the 
corps of engineers of the United States Army, or by any other authorized official 
exercising control over the construction of the said inland waterway. (1931, c. 2, 
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§ 104-13. Utilities Commission to secure right-of-way over private 
lands; condemnation by United States.—lIf the title to any part of the lands 
acquired by the United States government for the construction of such inland 
waterway from the Cape Fear River at Southport to the North Carolina-South 
Carolina State line shall be in any private person, company or corporation, 
railroad company, street railway company, telephone or telegraph company, or 
other public service corporation or shall have been donated ».r condemned for 
any public use by any political subdivision of the State, or if it may be nec- 
essary, for the purpose of obtaining the proper title’ to any lands, the title to 
which has heretofore been vested in the State Board of Education, then the 
Utilities Commission, in the name of the State of North Carolina, is hereby 
authorized and empowered, acting for and in behalf of the State of North 
Carolina, to secure a right-of-way one thousand to seventeen hundred fifty 
feet wide for said inland waterway across and through such lands or any part 
thereof, by purchase, donation or otherwise, through agreement with the owner 
or owners where possible, and when any such property is thus acquired, the 
Governor and Secretary of State shall execute a deed for the same to the 
United States; and if for any reason the said Commission shall be unable to se- 
cure such right-of-way across any such property by voluntary donation by and/or 
with the owner or owners, the said Commission acting for and in behalf of 
the State of North Carolina is hereby vested with the power to condemn the 
same, and in so doing, the ways, means, methods and procedure of the chapter 
of the General Statutes of North Carolina, entitled “Eminent Domain,” shall 
be used by it as near as the same is suitable for the purposes of this article, and 
in all instances, the general and special benefits to the owner thereof shall be 
assessed as offsets against the damages to such property or lands. 


As such condemnation proceedings might result in delay in the acquiring of 
title to all parts of the right-of-way and in the construction of the said inland 
waterway by the United States. said Utilities Commission is authorized to enter 
any of said lands and property and take possession of the same at the time 
hereinafter provided as needed for this use in behalf of the State or the United 
States government for the purposes herein set out, prior to the bringing of the 
proceeding for condemnation and prior to the payment of the money for such 
land or property under any judgment in condemnation. In the event the owner 
or owners shall appeal from the report of the commissioners appointed in any 
condemnation proceeding hereunder, it shall net be necessary for said Commis- 
sion, acting in behalf of the State of North Carolina, or the United States 
government, to deposit the money assessed by said commissioners with the clerk. 


Whenever proceedings in condemnation are instituted in pursuance of the 
provisions of this section, the said Commission upon the filing of the petition or 
petitions in such proceedings, shall have the right to take immediate possession, 
on behalf of the State, of such lands or property to the extent of the interest to be 
acquired and the order of the clerk of the superior court of the county where 
the action is instituted, shall be sufficient to vest the title and possession in the 
State through the Utilities Commission. The Governor and Secretary of State 
shall, upon vesting of the title and possession, execute a deed to the United 
States and said lands or property may then be appropriated and used by the 
United States for the purposes aforesaid: Provided, that in every case the 
proceedings in condemnation shall be diligently prosecuted to final judgment in 
order that the just compensation, if any, to which the owners of the property are 
entitled may be ascertained and when so ascertained and determined, such com- 
pensation, if any, shall be promptly paid as hereinafter in this article provided. 

If the United States government shall so determine, it is hereby authorized 
to condemn and use all lands and property which may he needed for the purposes 
herein set out and which is specifically described and set out in the paragraph 
next preceding, under the authority of said United States government, and ac- 
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cording to the provisions existing in the federal statutes for condemning lands 
and property for the use of the United States government. In case the United 
States government shall so condemn said land and property, the said Utilities 
Commission is hereby authorized to pay all expenses of the condemnation pro- 
ceedings and any award that may be made thereunder, out of the money which 
may be appropriated for said purposes. 

All sums which may be agreed upon between the said Utilities Commission 
and the owner of any property needed by the United States government for 
said inland waterway and all sums which may be assessed in favor of the owner of 
any property condemned hereunder, shall constitute and remain a fixed and valid 
claim against the State of North Carolina until paid and satisfied in full, but 
the order of the clerk when entered in any condemnation proceeding shall di- 
vest the owner of the land condemned of all right, title, interest and possession in 
and to such land and property. (1931, c. 2, s. 2; 1937, c. 434.) 


§ 104-14. Use declared paramount public purpose. — In such con- 
demnation proceedings the uses for which such land or property is condemned are 
hereby declared to be for a purpose paramount to all other public uses, and the 
fact that any portion of it has heretofore been condemned by a railroad company, 
a street railway company, telephone or telegraph company, or other public service 
corporation, or by any political subdivision of the State of North Carolina, for 
public uses, or has been conveyed by any person or corporation for any such 
public uses, or vested in the State Board of Education, or by any other act 
dedicated to any public use, shall in no way affect the right of the State of North 
Carolina, or the United States government, to proceed and condemn such land 
and property as hereinbefore provided. (1931, c. 2, s. 3.) 


§ 104-15. Method of payment of expenses and awards.—Whenever 
said Commission has agreed with the owner of any such land or property as to the 
purchase price thereof, or the damage for the constru tion of she inland waterway 
has finally been determined in any condemnation proceeding necessary to secure 
such land or property, the said Commission is hereby authorized and directed to 
pay all of said sums and other expenses incident thereto by proper warrant upon 
the sum which may be appropriated for said purpose, and all such sums shall 
constitute and remain a fixed and valid claim against the State of North Carolina 
until paid and satisfied in full. (1931, c. 2, s. 4.) 


§ 104-16. State and United States may enter upon lands for survey, 
etc. — For the purpose of determining the lands necessary for the uses herein 
set out, the Utilities Commission or the United States government, or the agents 
of either, shall have the right to enter upon any lands along the general line of 
the right-of-way in this article specified, and make such surveys, and do such 
other acts as in their judgment may be necessary for the purpose of definitely 
locating the specific lines of said right-of-way and the lands required for said 
purposes, and there shall be no claim against the State of North Carolina or the 
United States for such acts as may be done in making said surveys. (1931, c. 
2, s. 5; 1937, c. 434.) 


§ 104-17. Construction, maintenance, etc., of bridges over water- 
way.—The State Highway Commission or the road governing body of any polit- 
ical subdivision of the State of North Carolina is hereby authorized and directed 
to construct, maintain and operate in perpetuity, all bridges over the waterway 
without cost to the United States. (1931, c. 2, s. 7; 1933, c. 172, s. 17.) 

Editor’s Note.—By virtue of G. S. 136- sion” have been substituted for “State 
1.1, the words “State Highway Commis- Highway and Public Works Commission.” 


§ 104-18. Concurrent jurisdiction over waterway.—The State of North 
Carolina retains concurrent jurisdiction with the United States over any lands ac- 
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quired and held in pursuance of the provisions of this chapter, so far as that all 
civil and criminal process issued under authority of any law of this State may 
be executed in any part of the premises so acquired for such inland waterway, or 
for the buildings or constructions thereon erected for the purposes of such in- 
land waterway. (1931, c.2,s.8.) 


§ 104-19. Acquisition of land for inland waterway from Beaufort 
Inlet; grant of State lands.—For the purpose of aiding in the construction of 
the proposed inland waterway by the United States from Beaufort Inlet in the 
State of North Carolina to the Cape Fear River, the Secretary of State is hereby 
authorized to issue to the United States of America a grant to the land located 
within said inland waterway, right-of-way, which is to be one thousand feet wide, 
in so far as such land is subject to grant by the State of North Carolina, the said 
grant to issue upon a certificate furnished to the Secretary of State by the Sec- 
retary of War, or by any authorized officer of the corps of engineers of the United 
States Army, or by any other authorized official, exercising control over the con- 
struction of the said waterway. Whenever in the construction of such inland 
waterway within this State, lands theretofore submerged shall be raised above the 
water by the deposit of excavated material, the land so formed shall become the 
property of the United States if within the limits of said inland waterway, right- 
of-way, herein set out one thousand feet, and the Secretary of State is hereby au- 
thorized to issue to the United States a grant to the land so formed within the 
limits above specified, the grant to issue upon a certificate furnished to the Secre- 
tary of State by some authorized official of the United States, as above provided. 
If said lands so required for the inland waterway right-of-way shall be marshlands, 
the title to which has heretofore been vested in the State Board of Education, the 
Governor of the State, as President thereof, and the Superintendent of Public In- 
struction as Secretary, are hereby authorized and required to execute a proper 
conveyance to the United States of America for said marshlands, free of cost, 
both to the State and to the United States government, upon a certificate furnished, 
to said Board of Education by the Secretary of War, or by any authorized officer 
of the corps of engineers of the United States Army, or by any other authorized 
official exercising control over the construction of the said inland waterway. (1927, 
c. 44, s. 1.) 


§ 104-20. Utilities Commission to secure right-of-way; condemna- 
tion by United States.—lIf the title to any part of the lands required by the 
United States government for the construction of such inland waterway from 
Beaufort Inlet to the Cape Fear River shall be in any private person, company 
or corporation, railroad company, street railway company, telephone or telegraph 
company, or other public service corporation, or shall have been donated or 
condemned for any pubic use by any political subdivision of the State or if it may 
be necessary, for the purpose of obtaining the proper title to any lands, the title 
to which has heretofore been vested in the State Board of Education, then the 
Utilities Commission in the name of the State of North Carolina, is hereby au- 
thorized and empowered, acting for and in behalf of the State of North Carolina, 
to secure a right-of-way one thousand feet wide for said inland waterway across 
and through such lands or any part thereof, if possible by purchase, donation or 
otherwise, through agreement with the owner or owners, and when any such 
property is thus acquired, the Governor and Secretary of State shall execute a 
deed for the same to the United States; and if for any reason the said Commission 
shall be unable to secure such right-of-way across any such property by voluntary 
agreement with the owner or owners as aforesaid, the said Commission acting for 
and in behalf of the State of North Carolina, is hereby vested with the power to 
condemn the same, and in so doing, the ways, means, methods and procedure of 
chapter forty of the General Statutes of North Carolina, entitled ‘‘Eminent Do- 
main,” shall be used by it as near as the same is suitable for the purposes of this 
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law, and in all instances, the general and the special benefits to the owner thereot 
shail be assessed as ottsets against the damages to such property or lands. 

As such condemnation proceedings might result in delay in the acquiring ot 
title to all parts ot the right-of-way and im the construction of the said imand 
waterway by the United States, said Utilities Commission is authorized to enter 
atly ot said lands and property and take possession ot the same at the time here- 
inaiter provided as needed ior this use in behalf ot the State or the United States 
goverment tor the purposes herein set out prior to the bringing of the proceed- 
ing tor condemnation and prior to the payment of the money tor such land or 
pruperty under any judgment im condemnauon, in the event the owner or own- 
ers shail appeal trom the report of the commissioners appointed in the condemna- 
tion proceeding it shall not be necessary tor said Commussion acting in_ behalf 
ot the State ot North Carolina, the State of North Carolina, or the United States 
government, to deposit the money assessed by said commissioners with the clerk. 

Whenever proceedings in condemnation are instituted in pursuance of the pro- 
visions of this section, the said Commission upon the filing of the petition or pe- 
titlons in such proceedings, shall have the rignt to take immediate possession on 
behalt of the State of such lands or property to the extent of the interest to be 
acyuired and the Governor and Secretary of State shall thereupon execute a deed 
to the United States and said lands or property may then be appropriated and 
used by the United States tor the purposes atoresaid. srovided, that in every case 
the proceedings in condemnation shail be diligently prosecuted to final judgment 
in order that the just compensation to which the owners of the property are en- 
titled may be ascertained and when so ascertained and determined such compen- 
sation shall be promptly paid as hereinaiter in this law provided. 

it the United States government shall so determine, it is hereby authorized to 
condemn and use all lands and property which may be needed for the purposes 
herein set out and which is specitically described and set out in the preceding 
paragraphs, under the authority of said United States government, and according 
to the provisions existing in the federal statutes tor condemning lands and prop- 
erty tor the use of the United States government. In case the United States gov- 
ernment shall so condemn said land and property, the said Utilities Commission 
is hereby authorized to pay all expenses oi the condemnation proceedings and any 
award that may be made thereunder, out of the money which may be appropriated 
for said purposes. (1927, c. 44, s. 2; 1929, c. 4; c. 7, s. 1; 1937, c. 454.) 


§ 104-21. Use declared paramount public purpose. — In such con- 
demnation proceedings the uses tor which such land or property is condemned 
are hereby declared to be for a purpose paramount to all other public uses, and 
the fact that any portion of it has heretofore been condemned by a railroad com- 
pany, street railway company, telephone or telegraph company, or other public 
service corporation, or by any political subdivision ot the State of North Carolina, 
for public uses, or has been conveyed by any person or corporation for any such 
public uses, or vested in the State Board of Education, shall in no way affect the 
right of the State of North Carolina, or the United States government, to pro- 
ceed and condemn such land and property as hereinbefore provided. (1927, c. 
44,s. 3.) 


§ 104-22. Method of payment of expenses and awards. — Whenever 
said Commission has agreed with the owner of any such land or property as to 
the purchase price thereof, or the damage for the construction of the inland water- 
way has finally been determined in any condemnation proceeding necessary to 
secure such land or property, the said Commission is hereby authorized and di- 
rected to pay all of said sum and other expenses incident thereto by proper war- 
rant upon the sum which may be appropriated for said purpose, and all such 
sums shall constitute and remain a fixed and valid claim against the State of North 
Carolina until paid and satisfied in full. (1927, c. 44, s. 4.) 
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§ 104-23. Maintenance and operation of bridges over waterway.— 
The State Highway Commission or the road governing body of any political sub- 
division of the State of North Carolina is hereby authorized and directed to take 
over and maintain and operate in perpetuity, by contract with the United States 
government, if necessary, or otherwise, any bridge or bridges which may be sub- 
ject to their respective control and which the United States government may con- 
struct across said inland waterway. (1927, c. 44, s. 6; 1929, c. 4; c. 7, s. 2.) 

Editor’s Note.—By virtue of G. S. 136- Highway and Public Works Commis- 
1.1, the words “Stat- Highway Commis- _ sion.” 
sion” have been substituted for “State 


§ 104-24, Concurrent jurisdiction over waterway. — The State of 
North Carolina retains concurrent jurisdiction with the United States over 
any lands acquired and held in pursuance of the provisions of this chapter, so 
far as that all civil and criminal process issued under authority of any law of 
this State may be executed in any part of the premises so acquired for such in- 
land waterway, or for the buildings or constructions thereon erected for the pur- 
poses of such inland waterway. (1927, c. 44, s. 7.) 


§ 104-25. Lands conveyed to United States for inland waterway.— 
For the purpose of aiding in the construction of a proposed inland waterway by 
the United States from the city of Norfolk, in the State of Virginia, to Beaufort 
Inlet, in the State of North Carolina, the Secretary of State is hereby authorized 
to issue to the United States of America a grant to the land located within a 
distance of one thousand feet on either side of the center of the said inland water- 
way, in so far as such land is subject to grant by the State of North Carolina, 
the said grant to issue upon a certificate furnished to the Secretary of State by the 
Secretary of War, or by any authorized officer of the corps of engineers of the 
United States Army, or by any other authorized official, exercising control of the 
construction of the said waterway. 

Wherever, in the construction of the said inland waterway, lands theretofore 
submerged shall be raised above the water by deposit of excavated material, the 
lands so formed shall become the property of the United States for a distance of 
one thousand feet on either side of the center of such canal or channel, and the 
Secretary of State is hereby authorized to issue to the United States a grant to the 
land so formed within the distance above mentioned, the grant to issue upon a cer- 
tificate furnished to the Secretary of State by some authorized official of the 
United States as above provided. (1913, c. 197; C. S., s. 7583; 1937, c. 445.) 

Editor’s Note. — The 1937 amendment merly appearing after “waterway” in the 
struck out “or in the improvement of any — second paragraph. 
other waterway within this State’ for- 
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Chapter 104A. 


Degrees of Kinship. 


Sec. 
104A-1. Degrees of kinship; how com- 
puted. 


§ 104A-1. Degrees of kinship; how computed. — In all cases where de- 
grees of kinship are to be computed, the same shall be computed in accordance 
with the civil law rule, as follows: 

(1) The degree of lineal kinship of two persons is computed by counting 
one degree for each person in the line of ascent or descent, exclusive 
of the person from whom the computing begins ; and 

(2) The degree of collateral kinship of two persons is computed by com- 
mencing with one of the persons and ascending from him to a com- 
mon ancestor, descending from that ancestor to the other person, and 
counting one degree for each person in the line of ascent and in the 
line of descent, exclusive of the person from whom the computation 
begins, the total to represent the degree of such kinship. (1951, c. 
S1S51953-cal0/75-s.2) 


Editor’s Note. — The 1953 amendment For comment on this chapter, see 29 
struck out “and the method is not other- N.C. Law Rev. 351. 
wise provided by statute” formerly appear- For brief comment on the 1953 amend- 


ing after “computed” the first time the ment, see 31 N. C. Law Rev. 375. 
word appears in the first sentence. 
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Chapter 104B. 


Hurricanes or Other Acts of Nature. 


Article 1. Article 3. 
In General. Protection of Sand Dunes along 
Sec. Outer Banks. 


104B-1. Removal of property deposited by Sec. f 
hurricane or other act of nature. 104B-3. Damaging or removing without 
permit. 
Article 2. 104B-4. Permits granted by municipal or 
county governing body. 


Zoning of us Flood Areas. 104B-5. Findings prerequisite to issuance 
104B-2. Governing body of county or of permit. 
municipality may establish zones. 404B-6. “Outer banks of this State” de- 


fined. 
104B-7. Penalty. 


ARTICLE 1. 
In General. 


§ 104B-1. Removal of property deposited by hurricane or other act 
of nature.—Whenever the house, garage, building, or any part thereof, or other 
property of a person, firm or corporation shall be deposited on the land of another 
by any hurricane, tornado, tidal wave, flood or other act of nature and is not re- 
moved from said land within 30 days after the deposit, the owner of such land 
may notify in writing the owner of the house, garage, building, or other property 
of such deposit and may require the owner to remove the property so deposited 
within 60 days after receipt of the notice. If the owner of the deposited property 
fails to remove it within 60 days after receipt of the notice, the owner of the land 
may remove the deposited property and destroy it or may use it as he sees fit 
without incurring liability to the owner of the deposited property, or may sell it 
and retain the proceeds for his own use; provided, the amount by which the pro- 
ceeds of any such sale exceed the cost of removal and sale shall be paid to the 
owner of the deposited property or held for his account. 

If the owner of the land is unable to notify the owner of the deposited prop- 
erty and, after diligent search, the owner of the deposited property cannot be 
located and notified, the owner of the land may, at any time after the expiration 
of one hundred and twenty (120) days from the date of the deposit of the prop- 
erty on his land, remove, use, or sell the deposited property in the same manner 
and under the same restrictions as provided above for removal, use, or sale after 
notice. 

Sales made under this section may be either public or private sales. (1955, c. 
643.) 

ARTICLE 2, 


Zoning of Potential Flood Areas. 


§ 104B-2. Governing body of county or municipality may establish 
zones.—The governing body of any county or municipality within North Caro- 
lina shall have the power and authority to establish districts or zones in those 
areas deemed subject to seasonal or periodic flooding, or other natural disaster, 
and such regulations may be applied therein as will minimize danger to life and 
property and as will secure to the citizens of the area affected eligibility for flood 
insurance under Public Law 1016, 84th Congress, known as the “Federal Flood 
[Insurance Act of 1956” or subsequently related laws or regulations promulgated 
thereunder. The governing body of each county or municipality shall have au- 
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thority to designate a zoning committee to give effect to the purposes of this sec- 
tion. Such zoning committee shall have authority to make zoning rules and regula- 
tions, subject to the approval of the governing body of the county or municipality 
appointing such committee. The governing body of the county or municipality 
involved shall forward certified copies of such zoning regulations to the State 
Commissioner of Insurance and to the federal official administering Public Law 
1016, 84th Congress. ‘The State Commissioner of Insurance shall render his opin- 
ion on the question of whether such zoning regulations meet the requirements of 
said Public Law 1016 when requested to do so by the federal official administering 
said Public Law, and shall furnish a certified copy of his opinion to the governing 
body of the county or municipality involved. (1957, c. 1005.) 


ARTICLE 3. 
Protection of Sand Dunes along Outer Banks. 


§ 104B-3. Damaging or removing without permit.—It shall be unlaw- 
ful for any person, firm or corporation to damage, destroy, or remove any sand 
dune, or part thereof, lying along the outer banks of this State or to destroy or 
remove any trees, shrubbery, grass or other vegetation growing on said dunes un- 
less such person, firm or corporation shall have first obtained a permit authoriz- 
ing such proposed destruction or removal. (1957, c. 995, s. 1.) 

Cross Reference.—As to prohibition of Stated in Chadwick v. Salter, 254 N. C. 
stock running at large along outer banks 389, 119 S. E. (2d) 158 (1961). 
of State, see G. S. 68-42 to 68-46. 


§ 104B-4. Permits granted by municipal or county governing body. 
—Permits may be granted, in accordance with § 104B-5, by the municipal govern- 
ing body if the permit requested relates to a dune or dunes located within the 
corporate limits of a city or town, or by the county governing body if the permit 
requested relates to a dune or dunes located within the county and lying outside 
the corporate limits of any city or town. (1957, c. 995, s. 2.) 


§ 104B-5. Findings prerequisite to issuance of permit.—Before grant- 
ing any permit required by this article, the appropriate governing body shall find 
as a fact that the particular damage, destruction or removal proposed will not ma- 
terially weaken the dune as a means of protection from the effects of high wind 
and water, taking into consideration the height, width, and slope of the dune or 
dunes and the amount and type of vegetation thereon. (1957, c. 995, s. 3.) 


§ 104B-6. “Outer banks of this State’’ defined. — As used in this ar- 
ticle, the term ‘‘outer banks of this State” shall be construed to mean all of that 
part of North Carolina which is separated from the mainland by a body of water, 
such as an inlet or sound, and which is in part bounded by the Atlantic Ocean, 
and in New Hanover, Onslow and Brunswick counties this shall include the land 
areas lying between the Inter-Coastal Waterway and the Atlantic Ocean. (1957, 
c. 995, s. 4.) 


§ 104B-7. Penalty.—Any person, firm or corporation violating the provi- 
sions of this article shall be guilty of a misdemeanor, and upon conviction, shall] 
be fined not more than fifty dollars ($50.00) or imprisoned not more than thirty 
(30) days. (1957, c. 995, s. 5.) 
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Chapter 104C. 


Atomic Energy, Radioactivity and Ionizing Radiation. 


Sec. Sec. 

104C-1. Declaration of policy. of Health; rules and regulations; 

104C-2. Radioactivity and ionizing radia- licenses; impounding source of 
tion. radiation; registration, educa- 

104C-3. Atomic Energy Advisory Com- tiorral and protection programs; 
mittee; membership; chairman; right of entry; inspection and 
subcommittees; meetings; pow- advisory service. 
ers and duties generally; re- 104C-5. Governor may enter into agree- 
ports from State departments; ments with federal government; 
additional personnel. effect on federal licenses. 


104C-4. Authority and duty of State Board 


§ 1040-1. Declaration of policy.—lIt is hereby declared to be in the best 
interests of the State: 

(1) To adapt its laws and regulations to meet the new and changing con- 
ditions in ways that will encourage and support a prudent program 
of information and research relative to atomic development for non- 
military purposes in the fields of education, science, agriculture, in- 
dustry, public utilities, transportation, medicine, public health, and all 
other fields of endeavor which may aid in or be benefited by atomic 
development and atomic science and engineering, while at the same time 
protecting the public interests ; 

(2) To assure continuing studies of the need for changes in the relevant 
laws and regulations with respect thereto ; 

(3) To assure co-ordination of studies undertaken particularly with other 
atomic development activities within the State and with the develop- 
ment and proper regulatory activities of other states and of the gov- 
ernment of the United States; 

(4) To provide for safety in the use of any and all machines, devices or 
materials that emit radiation, including those used for medical and 
industrial purposes, and to provide necessary regulation of the use 
of such machines, devices and materials ; and 

(5) To do all things necessary and desirable in order to promote sound and 
healthy programs of progressive use of atomic energy in North Caro- 
lina. (1959, c. 481, s. 1.) 


§ 104C-2. Radioactivity and ionizing radiation. — This chapter is to 
be construed as relating to radioactivity and ionizing radiation. (1959, c. 481, 
S7Z:) 


§ 104C-3. Atomic Energy Advisory Committee; membership; chair- 
man; subcommittees; meetings; powers and duties generally; reports 
from State departments; additional personnel.—The Governor is author- 
ized and empowered to appoint a committee to be known as the Atomic Energy 
Advisory Committee, hereinafter referred to as “the Committee.” The Committee 
shall consist of thirty-five (35) members. The Commissioner of Agriculture, the 
State Superintendent of Public Instruction, and the State Health Director shall 
ex officio be members of said Committee. Thirty-two (32) members shall be ap- 
pointed by the Governor whose terms shall commence on or as of July 1, 
1959. Ten (10) members shall be appointed for terms of two (2) years, eleven 
(11) for terms of four (4) years, and eleven (11) for terms of six (6) years. 
Thereafter, appointments to the Committee shall be for terms of six (6) years 
except that any vacancy arising from any cause other than expiration of a term 
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shall be filled by the Governor by appointment for the remainder of the un- 
expired term. The chairman shall be designated by the Governor. 
The chairman is authorized to appoint from the membership of the Committee 

six (6) or more subcommittees which shall include subcommittees on 

(1) Agriculture, 

(2) Education and research, 

(3) Industry and labor, 

(4) Medicine and public health, 

(5) Power, and 

(6) Radiation standards. 
In making appointments to the Committee the Governor shall give consideration 
to the qualifications desirable in connection with the functioning of the subcom- 
mittees; he shall appoint persons having specialized knowledge in the different 
fields of activity; he shall include in his appointments at least one radiologist, 
one nuclear physicist, one radiation physicist, one public health physician, one 
dentist and one sanitary engineer who shall serve as members of the subcom- 
mittee on radiation standards; successor appointments shall be so made that there 
shall at all times be at least one radiologist, one nuclear physicist, one radiation 
physicist, one public health physician, one dentist and one sanitary engineer serv- 
ing as members of the Committee. 


The Committee shall meet at the call of the Governor or the chairman and at 
such other times as the Committee may determine. The members of the Com- 
mittee shall receive the same per diem and travel and subsistence allowance as 
is generally allowed for members of State commissions when engaged in attend- 
ance at meetings of the Committee or any subcommittee thereof; provided, that 
no per diem shall be paid any salaried State official or employee. ‘ 

The Committee shall evaluate studies, recommendations, and proposals of the 
several departments and agencies and shall act as an advisory and co-ordinating 
group in the development and regulatory activities of the State relating to atomic 
energy, including co-operation with other states and with the government of the 
United States. The Committee shall advise with the Governor for the purpose 
of keeping him informed as to private and public activities affecting atomic de- 
velopments. 

So far as may be practicable, the Committee shall co-ordinate studies, recom- 
mendations and proposals with like activities in other states and in the South as 
a region, and with the policies and regulations of the United States Atomic Energy 
Commission. 

The Governor is authorized and empowered to require reports from any and 
all State departments, agencies and institutions with respect to any aspect of 
the subject matter of this chapter and, in the exercise of his powers and duties 
under this chapter he may employ such additional personnel, if any, as he deems 
necessary. (1959, c. 481, s. 3.) 


§ 104C-4. Authority and duty of State Board of Health; rules and 
regulations; licenses; impounding source of radiation; registration, ed- 
ucational and protection programs; right of entry; inspection and ad- 
visory service.—The State Board of Health is specifically authorized to adopt 
reasonable rules and regulations relating to the use, storage, transportation and 
disposal of radiation, radiation machines, and radioactive materials so as to pro- 
vide protection against hazard from radioactivity and ionizing radiation, and so 
as to insure safety to all persons at, or in the vicinity of, the place of use, storage, 
transportation or disposal thereof. To this end, the State Board of Health is au- 
thorized to require registration of all persons, firms, corporations, associations 
or institutions who possess or use such machines or materials, such registration 
program to be of such scope and in such form as the Board deems necessary to 
provide an adequate protection and supervision program. 
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As used in this chapter, the word “person” means any individual, corpora- 
tion, partnership, firm, association, trust, estate, public or private institution, 
group, agency, political subdivision of this State, any other state or political sub- 
division or agency thereof, and any legal successor, representative, agent, or agency 
of the foregoing, other than the United States Atomic Energy Commission, or 
any successor thereto, and other than federal government agencies licensed by the 
United States Atomic Energy Commission, or any successor thereto. 

The State Board of Health shall provide by rule or regulation for general or 
specific licensing of by-product, source, special nuclear materials, or devices or 
equipment utilizing such materials. Such rule or regulation shall provide for 
amendment, suspension or revocation of licenses. 

Said State Board is authorized to adopt reasonable rules and regulations nec- 
essary to carry out an effective licensing program designed to protect the public 
health or safety in this field. Provision shall be made for applications for licenses, 
conditions for issuance of licenses, and suspension and revocation of licenses. 
Said State Board is authorized to exempt certain source of ionizing radiation or 
kinds of uses or users from the licensing or registration requirements set forth 
in this section when the said State Board makes a finding that the exemption 
of such sources of ionizing radiation or kinds of uses or users will not constitute 
a significant risk to the health and safety of the public. Rules and regulations 
promulgated pursuant to this chapter may provide for recognition of other state 
or federal licenses as the said State Board may deem desirable, subject to such 
registration requirements as the said State Board may prescribe. 

The State Board shall have authority to impose a right to inspect premises as 
a condition of issuance of a license. Neither local boards of health nor counties 
nor cities shall adopt regulations inconsistent with those adopted by the State Board 
of Health pursuant to this chapter. 

Authorized representatives of the State Board of Health shall have the author- 
ity in the event of an emergency to impound or order the impounding of sources 
of ionizing radiation, in the possession of any person who is not equipped to ob- 
serve or fails to observe the provisions of this chapter or any rules or regulations 
issued thereunder. 

Insofar as practicable, all the provisions of chapter 150 of the General Statutes 
shall be applicable with respect to licenses and the licensing procedure herein pro- 
vided for. 

Authorized representatives of the State Board of Health shall have authority 
to enter any premises, other than a private dwelling, where any activities or con- 
ditions therein or thereon are the subject of regulations adopted pursuant to this 
section, for the purpose of determining whether applicable laws and regulations 
are being properly observed. 

The Board is authorized but not required to provide an inspection service and 
an advisory service, to make surveys, to sponsor educational programs on ap- 
proved radiation protection practices, and to do any and all other acts deemed 
desirable in providing an effective protection program. In the performance of 
these duties, to the end that an environment favorable to the development of the 
peaceful uses of nuclear energy will be maintained, consistent with public health 
and safety, the State Board of Health shall not impose standards any more re- 
strictive than the radiation standards established by the Atomic Energy Act of 
1954 and amendments, or successor acts, and regulations issued thereunder; in 
those situations where no such standards are imposed under said Atomic Energy 
Act, said Board shall be authorized to impose reasonable standards. 

No rules or regulations shall be adopted by the State Board of Health pursuant 
to this section except with the approval of the Governor. 

Recognizing the rapid pace of discovery in the atomic field, the State Board of 
Health shall keep itself informed regarding the regulatory activities of other states 
and of the government of the United States and shall endeavor to maintain maxi- 


197 


§ 104C-5 Cu. 104C. Atomic ENeErGy, FTC. § 104C-5 


mum co-ordination pending the establishment from time to time of clear lines of 
regulatory authority between the State and the federal governments. All reg- 
ulations adopted shall be subject to the provisions of G. S. 130-9 (a) and the 
provisions of article 18 of chapter 143 of the General Statutes. Any violation 
of any rule or regulation adopted pursuant to this section is hereby declared to 
be a misdemeanor. 

Whenever the State Board of Health has reasonable cause to believe that any 
person, firm, corporation, association or institution is violating or threatening to 
violate any regulation adopted pursuant to this section, the Board may enter an 
order requiring such violator to desist or refrain from such violation; and an ac- 
tion may be brought in the name of the Board on the relation of the State of 
North Carolina to enjoin such violator from engaging in or continuing such vio- 
lation or from doing any act or acts in furtherance thereof. In any such action 
an order or judgment may be entered awarding such preliminary or final injunc- 
tion as may be deemed proper. (1959, c. 481, s. 4; 1963, c. 1211, s. 1.) 

Cross Reference.—As to exemption of X- Editor’s Note.—The 1963 amendment in- 
ray facilities in licensed hospitals from the serted the second through the seventh 
provisions of this chapter, see § 131-126.3. paragraphs. 


§ 104C-5. Governor may enter into agreements with federal govern- 
ment; effect on federal licenses.—(a) The Governor, on behalf of this State, 
is authorized to enter into agreements with the federal government providing 
for discontinuance of certain of the federal government’s responsibilities with re- 
spect to sources of ionizing radiation and the assumption thereof by this State. 

(b) Any person who, on the effective date of an agreement under subsection 
(a) above, possesses a license issued by the federal government shall be deemed 
to possess the same pursuant to a license issued under this chapter, which shall ex- 
pire ninety (90) days after receipt from the State Board of Health, of a notice 
of expiration of such license, or on the date of expiration specified in the federal 
license, whichever is earlier, (1963, c. 1211, s. 2.) 
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Cu. 105. Taxation 


Chapter 105. 


Taxation. 

SUBCHAPTER I. LEVY OF TAXES. Sec: 

Sec. 105-28. Failure of administrator, executor, 

105-1. Title and purpose of subchapter. or trustee to pay tax. 

Fe ya 105-29. Uniform valuation. 
° 105-30. Executor defined. 
Schedule A. Inheritance Tax. 105-31. Additional remedies for enforce- 

105-2. General provisions. ment of tax. 

105-3. Property exempt. 105-32. [ Repealed. ] 

105-4. Rate of tax—Class A. : 

105-5. Rate of tax—Class B. AOS tae 

105-6. Rate of tax—Class C. Schedule B. License Taxes. 

105-7. Estate tax. 105-33. Taxes under tiis article. 

105-8. Credit allowed for gift tax paid. 105-34. Amusement parks. 

105-9. Deductions. 105-35. Aniusements—traveling theatrical 

105-9.1. As of what date property valued. companies, etc. 

105-10. Where no personal representative 105-36. Amusements—manufacturing, _ sell- 
appointed, clerk of superior court ing, leasing, or distributing mov- 
to certify same to Commissioner ing picture films or checking 
of Revenue. attendance at moving picture 

105-11. Tax to be paid on shares of stock shows. 
before transferred, and penalty 105-36.1. Amusements—outdoor theatres. 
for violation. 105-37. Amusements — moving pictures 

105-12. Commissioner of Revenue to fur- prayaudeville (shows oy adits, 
nish blanks and require reports SiQn, 
of value of shares of stock. 105-37.1. Amusements—forms of amuse- 

105-13. Life insurance proceeds. nese pee Orbe! vibe "axed. 

BiG dbs Reearrine Makes 105-38. Amusements — circuses, menager- 

oa ee : Id west, dog and/or pony 

105-15. When all heirs, legatees, etc., are ee 8 
discharged from liability. deed | os : ; 

2 105-39. Amusements—carnival companies, 

105-16. Interest and penalty. 

105-17. Collection to be made by sheriff ha : RN 
if not paid in two years. 105-40. Amusements—certain exhibitions, 

105-18. Executor, etc., shall deduct tax. performances, and entertainments 

105-19. Legacy for life, etc. tax to be exempt from license tax. 
retained, etc., upon the whole 105-41. Attorneys at law and other pro- 
SeaGunt fessionals. 

105-20. Legacy charged upon real estate, 105-41.1. Bondsmen. 
heir or devisee to deduct and 105-42. Detectives. 
pay to executor, ete. 105-43. Real estate auction sales. 

105-21. Computation of tax on resident 105-44. Coal and coke dealers. 
and nonresident decedents. 105-45. Collecting agencies. — ' 

105-22. Duties of the clerks of the superior 105-46. Undertakers and retail dealers in 
court. coffins. 

105-23. Information by administrator and 105-47. Dealers in horses and/or mules. 
executor. 105-48. Phrenologists. 

105-24. Access to safe deposits of a de-  105-48.1. Itinerant photographers, their 
cedent; withdrawal of bank de- agents and employees. 
posit, etc., payable to either hus- 105-49 Bicycle dealers. 
hand or wife or the survivor. 105-50. Pawnbrokers. 

100-25. Supervision by Commissioner of 105-51. Cash registers, adding machines, 
Revenue. typewriters. refrigerating ma- 

105-26. Proportion of tax to be repaid chines, washing machines, etc. 
upon certain conditions. 105-52. Sewing machines. 

105-27. Commissioner of Revenue may or- 105-53. Peddlers. 
der executor, etc., to file account, 105-54. Contractors and construction com- 
etc. panies. 
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105-55. Installing elevators and automatic 
sprinkler systems. 

Repairing and servicing elevators 


and automatic sprinkler systems. 


105-56. 


105-57. 
105-58. 
105-59. 
105-60. 
105-61. 
105-62. 


Mercantile agencies. 

Gypsies and fortunetellers. 
Lightning rod agents. 

Hotels. 

Tourist homes and tourist camps. 
Restaurants. 

105-63. Cotton compresses. 

105-64. Billiard and pool tables. 

105-64.1. Bowling alleys. 

105-65. Music machines. 

105-65.1. Merchandising dispensers and 
weighing machines. 


105-66. Bagatelle tables, merry-go-rounds, 
etc: 

Security dealers. 

Cotton buyers and sellers on com- 
mission. 

Manufacturers, producers, bottlers 
and distributors of soft drinks. 

Packing houses. 

Newspaper contests. 

Persons, firms, or 
selling certain oils. 

[ Repealed. ] 

Pressing clubs, dry cleaning plants, 
and hat blockers. 


105-75. Barbershops. 

105-76. Shoeshine parlors. 

105-77. Tobacco warehouses. 

105-78. News dealers on trains. 

105-79. Soda fountains, soft drink stands. 

105-80. Dealers in pistols, etc. 

105-81. [ Repealed. ] 

105-82. Pianos, organs, victrolas, records, 
radios, accessories. 

105-83. Installment paper dealers. 

105-84. Tobacco and cigarette retailers and 
jobbers. 


105-85. Laundries. 
105-86. Outdoor advertising. 
105-87. Motor advertisers. 
105-88. Loan agencies or brokers. 
105-89. Automobiles, wholesale supply 
dealers and service stations. 
105-89.1. Motorcycle dealers. 
105-90. Emigrant and employment agents. 
105-90.1. Same; hiring or soliciting labor 
for employment in state hav- 
ing similar law. 
105-91. Plumbers, heating contractors, and 
electricians. 
105-92. Trading stamps. 
105-93. Process tax. 
105-94, 105-95. [Repealed.] 
105-96. Marble yards. 
105-97. Manufacturers of ice cream. 
105-98. Branch or chain stores. 


105-67. 
105-68. 


105-69. 


105-70. 
105-71. 
105-72. corporations 
105-73. 
105-74. 


Sec. 

105-99. Wholesale distributors 
fuels. 

105-100. Patent rights and formulas. 

105-101. Tax on seals affixed by officers. 

105-102. Junk dealers. 

105-102.1. Certain cooperative associations. 


of motor 


Administrative Provisions of Schedule B. 


105-103. Unlawful to operate without l- 
cense. 

Manner of obtaining license from 
the Commissioner of Revenue. 

Persons, firms, and corporations 
engaged in more than one busi- 
ness to pay tax on each. 


Effect of change in name of firm. 

License may be changed when 
place of business is changed. 

Property used in a licensed busi- 
ness not exempt from taxation. 

Engaging in business without a 
license. 

Each day’s continuance in busi- 
ness without a State license a 
separate offense. 


Duties of Commissioner of Reve- 
nue. 
105-112. License to be procured before be- 
ginning business. 
105-113. Sheriff and city clerk to report. 
105-113.1. [Deleted.] 


105-104. 


105-105. 


105-106. 
105-107. 


105-108. 
105-109. 


105-110. 


105-111. 


Article 3. 


Schedule C. Franchise Tax. 


105-114. Nature of taxes; definitions. 

105-115. Franchise or privilege tax on 
railroads, 

105-116. Franchise or privilege tax on 
electric light, power, street rail- 
way, street bus, gas, water, sew- 
erage, and other similar public 
service companies not otherwise 


taxed. 
105-117. Franchise or privilege tax on 
Pullman, sleeping, chair, and 


dining cars. 

105-118. Franchise or privilege tax on ex- 
press companies. 

105-119. Franchise or privilege tax on 
telegraph companies. 

105-120. Franchise or privilege tax on 
telephone companies. 

105-121. [ Repealed. ] 

105-121.1. Mutual burial associations. 

105-122. Franchise or privilege tax on do- 
mestic and foreign corpora- 
tions. 

105-123. New corporations. 

105-124. [Repealed.] 

105-125. Corporations not mentioned. 

105-126. [Repealed.] 
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Sec. 

105-127. When franchise or privilege taxes 
payable. 

105-128. Power of attorney. 

105-129. Extension of time for filing re- 
turns. 


Article 4. 


Schedule D. Income Tax. 
105-130. Short title. 
105-131. Purpose. 
105-132. Definitions. 


Imposition of Income Tax. 


105-133. Individuals. 
105-134. Corporations. 
105-135. Income from 
corporations. 
105-136. [Repealed.] 
105-137, Taxable year. 


stock in foreign 


105-138. Conditional and other exemp- 
tions. 

105-138.1. Regulated investment companies 
and real estate investment 
trusts. 


105-139. Fiduciaries. 

105-140. Net income defined. 

105-141. Gross income defined. 

105-141.1. Gross 1ncome—annuities. 

105-141.2. Gross income — alimony pay- 
ments. 

105-141.3. Adjusted gross income defined. 

105-142. Basis of return of net income. 

105-142.1. Income in respect of decedents. 

105-143. Subsidiary and affiliated corpora- 

tions. 

105-144. Determination of gain or loss. 

105-144.1. Involuntary conversions; recog: 
nition of gain. 

105-144.2. Sale of principal residence ot 


taxpayer — nonrecognition of 
gain. 

105-144.3. Bond premium amortization by 
bondholder. 


105-144.4. Stock distribution pursuant to 

antitrust laws. 

105-145. Exchanges of property. 

105-146. Inventory. 

105-147. Deductions. 

105-148. Items not deductible. 

105-149. Exemptions. 

105-150. Exemption as to insurance or 
other compensation received by 
veterans. 

105-151. Tax credits for income taxes 
paid to other states by individ- 
uals. 

105-152. Returns. 

105-153. Fiduciary returns. 

105-154. Information at the source. 

105-155. Time and place of filing returns. 

105-156. Failure to file returns; supple- 
mentary returns. 


Sec. 

105-156.1. Effective dates of 1957 amend- 
ments to article 4; determi- 
nation of corporate income 
for income years beginning or 
ending in 1957. 


Collection and Enforcement of Income 
Tax. 
105-157. Time and place of payment of tax. 
105-158. [ Repealed. | 
105-159. Corrections and changes. 
105-160. [Repealed. ] 
105-161. [Repealed.] 


Revision and Appeal. 
105-162, 105-163. [ Repealed. ] 


Article 4A. 


Withholding of Income Taxes from 
Wages and Filing of Declarations 
of Estimated Income and Pay- 
ment of Tax by In- 


dividuals. 

105-163.1. Definitions. 

105-163.2. Withholding. 

105-163.3. Withholding in accordance 
with regulations. 

105-163.4. Basis of determination of re- 
muneration being wages. 

105-163.5. Exemptions allowable; certifi- 
cates. 

105-163.6. Payment of amounts withheld, 
personal liability for failure 
to withhold; limitation of re- 
covery. 

105-163.7. Statement to employees; in- 
formation to Commissioner. 

105-163.8. Liability of employer. 

105-163.9. Refund to employer; applica- 
tion. 


105-163.10. Withheld amounts credited to 
individual for calendar year. 

105-163.11. Estimated declaration of  in- 
come and income tax; con- 
tents; when and where filed; 
amendments to declaration; 
option of amendment. 


105-163.12. Filing of declarations and 


amended declarations here- 
under. 

105-163.13. Affirmation; penalty for false 
declaration. 


105-163.14. Payment of tax. 

105-163.15. Failure by individual to pay 
estimated income tax; pen- 
alty. 

105-163.16. Overpayment refunded. 

105-163.17. Enforcement. 

105-163.18. Rules and regulations. 

105-163.19. Wilful failure to collect or pay 
over tax. 
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105-163.20. 


105-163.21, 


105-163.22. 
105-163.23. 


105-163.24. 
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Wilful failure to file declara- 
tion, amended declaration or 
pay estimated tax. 


Penalty for making false state- 
ment. 

Reciprocity. 

Withholding from federal em- 
ployees. 

Construction of article. 


Article 4B. 


Filing of Declarations of Estimated In- 
come Tax and Installment Payments 
of Estimated Income Tax by 


105-163.25. 
105-163.26. 


105-163.27. 


105-163.28. 


105-163.29. 


105-163.30. 


105-163.31. 


105-163.32. 


105-163.33. 
105-163.34. 
105-163.35. 


105-163.36. 
105-163.37. 


Corporations. 

Definitions. 

Declarations of estimated in- 
come tax by corporations. 


Time for filing declarations of 
estimated income tax by cor- 
porations. 


Installment payments of esti- 
mated income tax by corpo- 
rations, 


Payments of estimated income 
tax. 


Failure by corporation to pay 
estimated income tax. 

Filing of declarations and other 
returns hereunder. 

Affirmation; penalties for false 
declaration. 

Overpayment refunded. 

Enforcement. 

Wilful failure to pay estimated 
tax. 

Construction of article. 

Rules and regulations. 


Article 5. 


Schedule E. Sales and Use Tax. 
105-164. [ Repealed. | 


Division I. Title, Purpose and Defi- 


nitions. 


105-164.1. Short title. 
105-164.2. Purpose. 
105-164.3. Definitions. 


Division II. Taxes Levied. 


Part 1. Retail Sales Tax. 
105-164.4. Imposition of tax; retailer. 


Part 2. Wholesale Tax. 


105-164.5. Imposition of 


105-164.5a. 


tax; wholesale 
merchant. 


{ Repealed. ] 
Part 3. Use Tax. 


105-164.6. Imposition of tax. 


Part 4. General Provisions. 


Sec. 


105-164.7. Sales tax part of purchase price. 
105-164.8. Retailer to collect tax regardless 


105-164.9. Advertisement to 


105-164.10. 
105-164.11. 


105-164.12. 


of place sale consummated. 

absorb tax 
unlawful. 

Retail bracket system. 

Excessive and erroneous col- 
lections. 

Freight or delivery transporta- 
tion charges. 


Division III. Exemptions and 


105-164.13. 
105-164.14. 


Division 
105-164.15. 
105-164.16. 


105-164.17. 


105-164.18. 


105-164.19. 


105-164.20. 


105-164.21. 


Exclusions. 


Retail sales and use tax. 
Certain refunds authorized. 


IV. Reporting and Payment. 


Commissioner shall provide 
forms. 

Taxes due monthly; 
and payment of tax. 

Reports and payment of use 
tax, 


reports 


Remittances; how made. 

Extension of time for making 
returns and payment. 

Cash or accrual basis of re- 
porting. 

Discount for payment of taxes 
when due. 


Division V. Records Required to 


105-164.22. 
105-164.23. 


105-164.24. 
105-164.25. 


105-164.26. 


105-164.27. 


105- 164.28. 


105-164.29. 


Be Kept. 


Retailer must keep records. 

Consumer must keep records. 

Separate accounting required. 

Wholesale merchant must keep 
records. 

Presumption that sales are tax- 
able. 

[ Repealed. ] 

Resale certificate. 

Application for licenses by 
wholesale merchants and re- 
tailers. 


Division VI. Examination of 


105-164.30. 


105-164.31. 


105-164.32. 


Records. 


Commissioner or agent 
examine books, etc. 
Complete records must be kept 

for three years. 
Incorrect returns; estimate. 


may 


Division VII. Failure to Make Re- 


105-164.33, 
105-164.35. 


105-164.36. 
105- 164.37. 
105-164.38. 
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105-164.34. [Repealed.] 

Excessive payments; recomput- 
ing tax. 

{ Repealed. ] 

Bankruptcy, receivership, ete. 

Tax shall be a lien. 
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105-164.39. Attachment. 

105-164.40. Jeopardy assessment. 
105-164.41. Excess payments; refunds. 
105-164.42. [ Repealed. ] 


Division VIII. Administration and 
Enforcement. 


105-164.43. Commissioner to make regula- 
tions. 

105-164.44. Penalty and remedies of Arti- 
cle 9 applicable. 

105-165 to 105-187. [Repealed.] 


Article 6. 


Schedule G. Gift Taxes. 


105-188. Gift taxes; classification of bene- 
ficiaries; exemptions; rates of 
tax. 

105-188.1. Powers of appointment. 

105-189. Transfer for less than adequate 
and full consideration. 

105-190. Gifts made in property. 

105-191. Manner of determining tax; time 
of payment; application to De- 
partment of Revenue for correc- 
tion of assessment. 

105-192. [Repealed.] 

105-193. Lien for tax; collection of tax. 

105-194. Death of donor within three (3) 
years; time of assessment. 

105-195. Tax to be assessed upon actual 
value of property; manner of 
determining value of annuities, 
life estates and interests less 
than absolute interest. 

105-196. Application for relief from taxes 
assessed: appeal. 

105-197. Returns; time of filing; extension 
of time for filing. 


Article 7. 


Schedule H. Intangible Personal 
Property. 

105-198. Intangible personal property. 

105-199. Money on deposit. 

105-200. Money on hand. 

105-201. Accounts receivable. 

105-202. Bonds, notes, and other evidences 
ot debt. 

105-203. Shares of stock. 

105-204. Beneficial interest in foreign 
trusts. 

105-205. Funds on deposit with insurance 
companies. 

105-206. When taxes due and payable; 
date lien attaches; nonresidents; 
forms for returns; extensions 

105-207, 105-208. [ Repealed. | 

105-209. Information from the source. 

105-210 Moneyed capital coming into com- 
petition with the business of 
banks. 


Sec. 

105-211. Conversion of intangible personal 
property to evade taxation not 
to defeat assessment and collec- 
tion of proper taxes; taxpayer’s 
protection. 

105-212 Institutions exempted; conditional 
and other exemptions. 

105-213. Separate records by counties; dis- 
position and _ distribution of 
taxes collected; purpose of tax. 

105-214. Minimum tax for requirement of 
filing returns. 

105-215. Unconstitutionality or invalidity; 
interpretation; repeal. 

105-216. Reversion to local units in case 
of invalidity. 

105-217. Power of attorney. 


Article 8. 


Schedule I. Compensating Use Tax. 
105-218 to 105-228. [Repealed.] 


Article 8A. 


Schedule I-A. Gross Earnings Taxes 
in Lieu of Ad Valorem 
Taxes. 
105-228.1. Defining taxes levied and as- 
sessed in this article. 
105-228.2. Tax upon freight car line com- 
panies. 


Article 8B. 


Schedule I-B. Taxes upon Insurance 


Companies. 

105-228.3. To whom this article shall ap- 
ply. 

105-228.4. Annual registration fees for in- 
surance companies. 

105-228.5. Taxes measured by gross pre- 
miums. 

105-228.6. Taxes in case of withdrawal 
from State. 

105-228.7. Registration fees for agents, 
brokers and others. 

105-228.8. Uniformity of taxes. 

105-228.9. Powers of the Commissioner 


of Insurance. 
105-228.10. No additional local taxes. 


Article 8C. 
Schedule I-C. Excise Tax on 
Banks. 
105-228.11. To whom this article shall 
apply. 


105-228.12. [mposition of an excise tax. 
105-228.13. Method of taxation adopted. 
105-228.14. Entire net income defined. 
105-228.15. Gross income defined. 
105-228.16. Deductions from gross income. 
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105-228.17. Returns and payment of the 
excise tax. 
Effective date. 
Powers of the 
of Revenue. 
Competing moneyed capital. 


[ Omitted. ] 


Article 8D. 


Schedule I-D. Taxation of Building 
and Loan Associations and Savings 
and Loan Associations. 


105-228.18. 
105-228.19. Commissioner 
105-228.20. 
105-228.21. 


105-228.22. To whom this article shall ap- 
ply. 

105-228.23. Capital stock tax. 

105-228.24. Excise tax. 

105-228.25. Limitations. 

105-228.26. Filing of returns. 

105-228.27. Powers of the Commissioner 


of Insurance. 


Article 9. 
Schedule J. General Administration; 
Penalties and Remedies. 


105-229. Failure of person, firm, corpora- 
tion, public utility and/or pub- 


lic service corporation to file 
report. 

105-230. Charter canceled for failure to re- 
port. 

105-231. Penalty for exercising corporate 
functions after cancellation or 
suspension of charter. 

105-232. Corporate rights restored; re- 
ceivership and liquidation. 

105-233. Officers, agents, and employees; 
misdemeanor failing to comply 
with tax law. 

105-234. Aiding and/or abetting officers, 
agents, or employees in viola- 
tion of this subchapter a misde- 
meanor. 

105-235. Every day’s failure a separate of- 
fense. 

105-236. Penalties. 

105-237. Discretion of Commissioner over 
penalties. 


105-237.1. Compromise of liability. 

105-238. Tax a debt. 

105-239. Action for recovery of taxes. 

105-239.1. Transferee liability. 

105-240. Tax upon settlement of fiduciary’s 
account. 

105-240.1. Agreements 
domicile. 

105-241. Taxes payable in national cur- 
rency; for what ‘period, and 
when a lien; priorities. 

105-241.1. Additional taxes; assessment 
procedure. 

105-241.2. Administrative review. 


with respect to 


Sec. 

105-241.8. Appeal without payment of tax 
from Tax Review Board deci- 
sion. 

105-241.4. Action to recover tax paid. 

105-242. Warrant for the collection ot 
taxes; certificate or judgment 
for taxes. 

105-243. Taxes recoverable by action. 

105-244. Additional remedies. 

105-244.1. Cancellation of certain assess- 

ments. 

Failure of sheriff to execute or- 

der. 

Actions, when tried. 

Municipalities not to levy income 

and inheritance tax. 

State taxes; purposes. 

Free privilege licenses for blind 

people. 

105-249.1. Members of armed forces and 
merchant marine exempt from 
license taxes and fees. 

105-250. Law applicable to foreign corpo- 


105-245. 


105-246. 
105-247. 


105-248, 
105-249. 


rations. 
105-250.1. Distributors of coin-operated 
machines required to make 


semiannual reports. 


Information must be furnished. 

Returns required. 

Personal liability of officers, trus- 
tees, or receivers. 


105-251. 
105-252. 
105-253. 


105-254. Blanks furnished by Commis- 
sioner of Revenue. 

105-255. Commissioner of Revenue to keep 
records. 

105-256. Preparation and _ publication of 
statistics. 

105-257. Report to General Assembly on 


tax system. 

Powers of Commissioner of Rev- 
enue; who may sign and verify 
pleadings, legal documents, etc. 


Secrecy required of officials; pen- 
alty for violation. 

Deputies and clerks. 

Commissioner and deputies to ad- 
minister oaths. 

Rules and regulations. 

Time for filing reports extended. 

Construction of the subchapter; 
population. 

Authority for imposition of tax. 

Overpayment of taxes to be re- 
funded with interest. 

105-266.1. Refunds of overpayment of 

taxes. 
105-267. Taxes to be paid; suits for recov- 
ery of taxes 


105-258. 


105-259. 


105-260. 
105-261. 


105-262. 
105-263. 
105-264. 


105-265. 
105-266 


105-268. Reciprocal comity. 
105-269. Extraterritoria] authority to en- 
force payment. 
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105-269.1. Local authorities authorized to 
furnish office space. 

105-269.2. Tax Review Board. 

105-269.3. Article applicable to gasoline 
and fuel taxes and gasoline 
and oil inspection fees. 


Article 10. 


Liability for Failure to Levy Taxes. 


105-270. Repeal of laws imposing liability 
upon governing bodies of local 
units. 


SUBCHAPTER II. ASSESSMENT, 
LISTING AND COLLECTION 
OF TAXES. 


Article 11. 


Short Title and Definitions. 


105-271. Official title. 
105-272. Definitions. 


Article 12. 


State Board of Assessment. 


105-273. Creation; officers. 

105-274. Oath of office. 

105-275. Duties of the Board. 

105-276. Powers of the Board. 

105-277. Sessions of Board, where to be 
held. 


Article 13. 


Revaluation and Annual Assessment. 


105-278. Revaluation of real property. 

105-279. Listing and assessing in years 
other than revaluation years. 

105-280. Date as of which assessment is 
to be made. 

105-281. Property subject to taxation. 

105-282. Article subordinate to §§ 105-198 
to 105-217. 


Article 14. 


Personnel for County Tax Listing 
and Assessing. 


105-283. Appointment and qualifications of 
tax supervisors. 

105-284. Term of office and compensation 
of tax supervisors. 

105-285. Oath of office of supervisor. 

105-286. Powers and duties of tax super- 
visor. 

105-287. Appointment, qualifications, and 
number of list takers and as- 
sessors. 

105-288. Term of office and compensation 
of list takers and assessors. 

105-289. Oath of list takers and assessors. 

105-290. Powers and duties of list takers 
and assessors. 

105-291. Employment of experts. 


Sec. 

105-292. Assistant tax supervisors and cler- 
ical assista:ts. 

105-293. Tax commission. 


Article 15. 


Classification, Valuation and Taxation 
of Property. 

105-294. Taxes to be on uniform assess- 
ment basis as to class. 

105-294.1. Agricultural products in storage. 

105-294.2. Peanuts; year following yea: in 
which grown. 

105-294.3. Bated cotton for manufacture or 
processing in State. 

105-294.4. Individual family fallout shel- 
ters: 

105-295. Appraisal of real property; land 
and buildings. 


Article 16. 


Exemptions and Deductions. 
105-296. Real property exempt. 
105-296.1. Timberland owned by State. 
105-297. Personal property exempt. 
105-298. Deductions and credits. 
105-299. Article subordinate to §§ 105-198 
to 105-217. 


Article 17. 


Real Property, Where and in Whose 
Name Listed. 
105-300. Place for listing real property. 
105-301. In whose name real property to 
be listed; information regarding 
ownership; permanent listing, 


Article 13. 


Personal Property, Where and in 

Whose Name Listed. 

105-302. Place for liscing tangible personal 
property. 

105-302.1. Inventories or lists of merchan- 
dise to be furnished. 

105-303. Intangible personal property. 

105-304. In whose name personal property 
should be listed. 

105-305. Article subordinate to §§ 105-198 
to 105-217. 


Article 19. 


What the Tax List Shall Contain and 
Miscellaneous Matters Affecting 
Listing. 

105-306. What the tax list shall contain. 
105-307. Duty to list; penalty for failure. 

105-308. Oath of the taxpayer. 

105-309. Listing by agents. 

105-310. Listing by mail. 

105-311. Length of the listing period; pre- 
liminary work. 
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105-312. Records of tax exempt property. 
105-313. Forms for listing and assessing 


property. 
105-314. Article subordinate to §§ 105-198 
to 105-217. 
105.314.1. [Repealed.] 
Article 20. 


Special Provisions Affecting Motor 
Vehicle Owners, Warehouse- 
men, etc. 
105-315. Information to be given by mo- 
tor vehicle owners applying for 
license tags. 


105-316. Warehouses and co-operative 
growers’ or marketing associa- 
tions to furnish lists. 

105-317. Reports by consignees and bro- 

kers. 

[ Repealed. | 

{ Transferred. ] 

Partnerships; liability of partners 

fOTetaxe 

Article not to be construed in 

conflict with §§ 105-198 to 105- 
217. 


105-318. 
105-319. 
105-320 


105-321. 


Article 21. 


Procedure Subsequent to the Close 
of the Tax Listing Period. 


105-322. Review of abstracts by supervisor 
and list takers. 

105-323. Making up :he tax records. 

105-324. Tax receipts and stubs. 

105-325. Disposition of tax records and fre- 
ceipts. 

105-326. Compensation of officer comput- 
ing taxes. 

105-327. County board of equalization and 
review. 

105-328. Giving effect to the decisions of 
the board. 

105-329. Appeals from the board of equal- 
ization and review to the State 
Board of Assessment. 

105-330. Powers of the commissioners 
with respect to the records after 
adjournment of the board of 
equalization. 

105-331. Discovery and assessment of 
property not listed during the 
regular listing period. 


Article 22. 


Assessment Procedure of Cities and 
Towns. 
105-332. Status of property and poils listed 
for taxation. 
105-333. Tax lists and assessment powers 
of cities and towns. 


Sec. 
105-334. Cities and towns situated in more 
than one county. 


Article 23. 


Reports to the State Board of Assess- 
ment and Local Gcevernment 
Commission. 


105-335. Report of valuation and taxes. 

105-336. Clerks of cities and towns to fur- 
nish information. 

105-337. County indebtedness 
ported. 

105-338. Penalty for failure to make report. 


to be re- 


Article 24. 


Levy of Taxes and Penalties for 
Failure to Pay Taxes. 


Levy of taxes. 

Date as of which lien attaches. 

Levy of poll tax. 

What veterans exempt from poll 
tax; World War veterans. 

Proof of service and injury must 
be furnished; exemption by 
county commissioners. 


105-339. 
105-340. 
105-341. 
105-342 


105-343. 


105-344. Exemption of pensions or com- 
pensations from taxation. 

Penalties and discounts for non- 
Payment of taxes. 


105-345.1. Penalty deemed to be interest. 


105-345. 


Article 25. 


Banks, Banking Associations, Trust 
Companies and Building and 
Loan Associations. 


105-346. Banks, banking associations and 
trust companies. 


105-347. Building and loan associations. 
105-348. Article not to conflict witk §§ 
105-198 to 105-217. 


105-349. State Board to keep record o* all 
corporations, etc.; secrecy en- 
joined. 

105-349.1. Obaining record of corporation. 


Article 26. 


Public Service Companies, 


Telegraph companies. 

Telephone companies. 

Express companies. 

Sleeping car companies. 

Refrigerator and freight car com- 
panies. 


105-350. 
105-351. 
105-352. 
105-353. 
105-354. 


105-355. Street railway, waterworks, elec- 
tric light and power, gas, ferry, 
bridge, and other public utility 
companies. 

State Board of Assessment may 


require additional information. 


105-356. 
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105-357. State Board of Assessment shall 
examine statements. 

105-358. Manner of ussessment. 

105-359. Value per mile. 

105-360. Total value for each county and 


municipality. 
105-361. Companies failing to pay tax; 
penalty. 


105-362. State Board of Assessment made 
appraisers for public utilities. 

105-363. Returns to State Board by rail- 
road, etc., companies. 

105-364. Railroads; annual schedule of roll- 
ing stock, etc., to be furnished 
to State Board. 

105-365. Railroads; tangible and intangible 
property assessed separately. 

105-366. Railroads; valuation where road 
both within and without State. 

105-367. Railroads; in cases of leased 
roads. 


105-368. Railroads; Board may subpoena 
witnesses and compel produc- 
tion of records; penalty for fail- 
ure to furnish required informa- 
tion. 

105-369. Taxes on railroads shall be a lien 
on property of the same. 

105-370. Board of Assessment to certify 
apportionment of valuation to 
counties and municipalities; pay- 
ment of local taxes. 

105-371. Canal and steamboat companies. 


Article 27. 


Collectiun and Foreclosure of Taxes. 

105-372. Definitions. 

105-373. Appointment, terms, qualifications 
and bond of city tax collectors. 

105-374. County sheriffs and tax collectors. 

105-374.1. Deputy tax collectors. 

105-375. General duties of tax collectors. 

105-376. The tax lien and discharge thereof. 

105-377. All interested persons charged 
with notice of taxes. 

105-378. Prepayments. 

105-379. Delivery of tax books to collec- 
tor; prerequisites thereto; pro- 
cedure upon default. 

105-380. Installment payments. 

105-381. Partial payments. 

105-382. Payment of taxes; notes and 
checks. 

105-383. Statements of amount of taxes 
due. 

105-384. Place for collectior of taxes. 

105-385. Remedies against personal prop- 
erty. 

105-386. Collection of taxes outside the 
taxing unit. 


Sec. 
105-387. Sales of tax liens on real property 
for failure to pay taxes. 
105-388. Certificates of sale. 
105-389. Assignment of liens by taxing unit 
after sale. 
105-390. Settlements. 
105-391. Foreclosure of tax liens by action 
in nature of action to foreclose a 
mortgage. 
105-391.1. Validation of sales and resales 
held pursuant to § 105-391. 

105-391.2. Validation of reconveyances of 
tax foreclosed property by 
county boards of commission- 
ers. 

105-392. Alternative method of foreclosure. 

105-393. Time for contesting validity of 
tax foreclosure title. 

105-394. Facsimile signatures. 

105-395. Application of article. 


Article 28. 


General Provisions. 


105-396. Foreign corporations not exempt. 
105-397. General purpose of subchapter. 


Article 29. 


Validation of Listings. 
105-398. Real property listings validated. 


SUBCHAPTER III. COLLECTION 
OF TAXES. 


Article 30. 


General Provisions. 

105-399. Subchapter to remain in force. 

105-400. Application and construction. 

105-401. Terms defined. 

105-402. Sheriff includes tax collector. 

105-403. No taxes released. 

105-404. Uncollected inheritance taxes re- 
mitted after 20 years. 

105-405. [Repealed.] 

105-405.1. Governing bvuards of counties, 
cities and towns authorized to 
refund taxes illegally collected. 

105-406. Remedy of taxpayer for unauthor- 
ized tax. 

105-407. Refund of taxes illegally collected 
and paid into State treasury. 


Article 31. 


Rights of Parties Adjusted. 
105-408. Taxes paid in judicial sales and 
sales under powers 
105-409. Tax paid by holder of lien; rem- 
edy. 
105-410. Forfeiture by life tenant failing to 
pay. 
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105-411. Remedies of cotenants and joint 
owners. 


105-412, Fiduciaries to pay taxes. 


Article 32. 


Tax Liens. 
105-413. Tax lien on railroad property. 


105-414. Tax lien enforced by action to 
foreclose. 


Article 33. 


Time and Manner of Collection. 

105-415. Sureties of sheriff may collect, 
when. 

105-416. Sherifi collecting by deputy. 

105-417. Compromise of tax claims due by 
railroad companies in which 
State owns majority of stock, 
authorized. 


Article 33A, 
Agreements with United States or 
Other States. 
105-417.1. Agreements to co-ordinate the 
administr.tion and _ collection 
of taxes. 


105-417.2. Expenditures and commitments 
authorized to effectuate agree- 
ments. 


105-417.3. Returns to be filed and taxes 
paid pursuant to agreements, 


Article 34. 
Tax Sales. 


Part 1. Sale of Realty. 

105-418. Sales for 1930 on dates other 
thau first Monday in June vali- 
dated. 

105-419. Tax sales for 1931-32 on day 
other than law provides and cer- 
tificates validated. 

105-420. Tax sales for 1933-34 and certifi- 
cates validated. 

105-421. Notices of sale for taxes by pub- 
lication validated. 

Part 2. Refund of Tax Sales Certificates. 

105-422. Tax liens barred. 

105-423. [Repealed.] 


105-423.1. Tax liens, where foreclosure 
suit not instituted, barred in 
certain counties ten years after 
due date. 


Article 35, 


Sheriff’s Settlement of Taxes. 
105-424. Time and manner of settlement. 


SUBCHAPTER IV. LISTING OF 
AUTOMOBILES. 


Article 385A. 


Listing of Automobiles in Certain 
Counties. 

Sec. 

105-425. Listing by owner required. 

105-426. Commissioner of Motor Vehicles 
to furnish list of registered au- 
tomobiles to counties. 

105-427. Listing by county authorities 
where owners fail to list. 

105-428. Basis of tax valuation. 

105-429. Counties to which article applica- 
ble. 


SUBCHAPTER V. GASOLINE TAX. 


Article 36. 


Gasoline Tax. 

105-430. Definitions; “motor fuel,” 

tributor.” 

105-431. Purpose of article; double taxa- 
tion not intended. 

Sales in tank car shipments. 

Application for license as distrib- 
utor. 

Gallon tax. 

Tax on fuels not within defini- 
tion; manner of collection; from 
whom collected. 

105-436. Payment of tax. 

105-437. [ Repealed. ] 


“dis- 


105-432. 
105-433. 


105-434. 
105-435. 


105-438. Record of transactions. 

105-439. Rebates for fuels sold to U. S. 
government or for use in air- 
craft. 

105-440. Penalty for making false claim 
for rebate. 

105-441. Enumeration of acts constituting 
misdemeanor; cancellation of li- 
cense and bond. 

105-442. Actions for tax; double liability. 

105-443. [Repealed.] 

105-444. License constitutes distributor 
trust officer of State for collec- 
tion of tax. 

105-445. Application of proceeds of gaso- 


line tax. 

105-446. Tax rebate on fuels not used in 
motor vehicles on highways. 

105-446.1. Refunds of taxes paid by coun- 

ties and municipalities. 

105-447. Reports of carriers. 

105-448. Forwarding of information to 
other states. 

105-449. Exemption of gasoline used in 
public school transportation; 
false returns, etc. 
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105-449.1. 
105-449.2, 
105-449.3. 
105-449.4. 
105-449.5. 
105-449.6. 


105-449.7, 
105-449.8, 
105-449.9. 


105-449.10. 


105-449.11. 
105-449.12. 
105-449.13. 


105-449.14. 


105-449.15. 


105-449.16. 
105-449.17, 
105-449.18. 


105-449.19. 


105-449.20. 


105-449.21. 


105-449.22. 
105-449.23. 


105-449.24. 
105-449.25. 


105-449.26. 
105-449.27. 


105-449.28. 


105-449.29. 
105-449.30. 
105-449.31. 


105-449.32. 
105-449.33. 


105-449.34. 


Cu. 105. 


Article 36A. 
Special Fuels Tax. 


Short title. 

Definitions. 

Requirements of licenses. 

Application for license. 

Supplier to file bond. 

When application may be de- 
nied. 

Issue of supplier’s license. 

License not assignable. 

License required of user 
user-seller; application; 
mination. 

Records and reports required 
of user-seller or user. 


Display of license. 

Record of licenses. 

Commissioner to furnish li- 
censed supplier with list of 
licensed user-sellers. 


Power of Commissioner to can- 
cel licenses. 

Discontinuance as a 
supplier. 


Levy of tax; purposes. 

Certain exempt sales. 

Liability of unlicensed person 
for tax on non-taxpaid fuels 
sold or delivered to others 
than licensees. 


Tax reports; computation and 
payment of tax. 

When Commissioner may esti- 
mate fuel sold, delivered or 
used. 


Report 
seller. 

Lease operations. 

Penalty for failure to file re- 
port on time. 


[ Repealed. ] 

Use of metered pumps by user- 
sellers. 

Invoices or delivery tickets. 

Article 9 of Revenue Act made 
applicable. 

Retention of records by licen- 
sees. 


Inspection of records, etc. 

Refund for non-highway use. 

Refund where taxpaid fuels 
transported to another state 
for sale or use. 

Rules and regulations; forms. 

Equipment of vehicle in which 
liquid fuel transported for 
sale or delivery. 

Acts and omissions declared to 
be misdemeanors; penalties 


or 
ter- 


licensed 


of purchases by user- 


TAXATION 


Sec. 
105-449.35, 


105-449.36, 


Exchange of information 
among the states. 
July 1, 1955 inventory. 


Article 36B. 


Tax on Carriers Using Fuel Purchased 


105-449.37, 
105-449.38. 
105-449.39. 
105-449.40. 
105-449.41. 
105-449.42. 
105-449.43. 
105-449.44, 


105-449.45. 
105-449.46. 


105-449.47, 


105-449.48. 
105-449.49, 


105-449.50. 
105-449.51. 


105-449.52. 


105-449.53. 


105-449.54, 


105-449.55. 


105-449.56. 


Outside State. 


Definitions. 

Tax levied. 

Credit for payment of motor 
fuel tax. 

Refunds to motor carriers who 
give bond. 

Penalty for false statements. 

Payment of tax. 

Taxes to be paid 
Highway Fund. 

How amount of fuel used in 
State ascertained. 

Reports of carriers. 

Inspection of books and rec- 
ords. 

Registration cards and vehicle 
identifications. 

Fees. 

Temporary emergency opera- 
tion. 

Application blanks. 

Violations declared to be mis- 
demeanors. 

Violators to pay penalty and 
furnish bond. 

[ Repealed. | 

Commissioner of Motor Ve- 
hicles made process agent of 
nonresident motor carriers. 

Commissioner of Motor Vehi- 
cles to aid in enforcement of 
article. 

Enforcement powers of weigh 
station officers of Motor Ve- 
hicle Department. 


into State 


SUBCHAPTER V1. TAX RESEARCH. 


Article 37, 


Department of Tax Research. 
105-450. Provision for Department of Tax 


Research. 


105-451. Appointment of Director; salary. 
105-452. Clerical assistants and office equip- 


ment. 

105-453. Study of taxatiin; data for Gov- 
ernor and General Assembly; re- 
ports from officials, boards and 
agencies; examination of per- 
sons, papers, etc. 

105-454. Purpose of creation of Depart- 
ment. 

105-455. Submission of proposed amend- 
ments and information to Ad- 
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Sec. Sec. 
visory Budget Commission; con- lieu of taxes between local 
tinuing study of economic con- units. 


ditions. 
105-456. B‘ennial report. 


105-459. Determination of amount of taxes 
lost by virtue of T. V. A. op- 


105-457. Expenses of Department of Tax eration of property; proration 
Research. of funds. 

SUBCHAPTER VII. PAYMENTS RE-_ 105-460. Distribution of funds Ly State 
CEIVED FROM TENNESSEE Treasurer. 


VALLE YeAUTHORIELY IN 
LIEU OF TAXES. 


Article 48. 


Equitable Distribution between 
Local Governments. 


105-458. Apportionment 


105-461. Duty of county accountant, etc. 
105-462. Local units entitled to benefits; 
prerequisite for payments. 


of payments in 


SUBCHAPRITERaL LEVY OF TAXES. 


§ 105-1. Title and purpose of subchapter.—The title of this subchapter 
shall be ‘“The Revenue Act.” The purpose of this subchapter shall be to raise and 
provide revenue for the necessary uses and purposes of the government and State 
of North Carolina during the next biennium and each biennium thereafter, and 
the provisions of this subchapter shall be and remain in full force and effect until 


changed by law. (1939, c. 158, ss. A, B; 1941, c. 50, s. 1.) 


Editor’s Note—The 1941 amendment 
added the clause relating to remaining in 
force until changed by law. 

For article discussing this 
see 15 N. C. Law Rev. 387. 

Taxing Power of General Assembly.— 
The General Assembly has an unlimited 
right to tax all persons domiciled within 
the State, and all property within the 
State, except so far as this right has been 
limited by the provisions of the Constitu- 
tion, either expressly or by necessary im- 
plication. Pullen v. Commissioners, 66 N. 
CA (GEE). 

Same; Delegation of Power.—The legis- 
lature may authorize a municipal corpora- 
tion to lay taxes on the town property, the 
persons, and the subject of taxation inci- 
dent to the persons, of those who have a 
business residence in town, though they 
have a residence also out of town. Worth 
v. Commissioners, 60 N. C. 617 (1864). 

Constitutional Provisions; Uniformity 
Required.—Under North Carolina Const., 


subchapter 


Art. V, § 3, the same rule of uniformity 
applies to the taxing of “trades, profes- 
sions, franchises and incomes” as to the 
other species of property therein named; 
and there must also be uniformity in the 
mode of assessment. Worth v. Petersburg 
R. Co., 89 N. C. 301 (1883). Uniformity, in 
its legal and proper sense, is inseparably 
incident to the power of taxation, whether 
applied to taxes on property or to those 
imposed on trades, professions, etc. State 
v. Moore, 113 N’C. 6977918 S. BE. 342 
(1893). 

Same; Statement of Object.—The North 
Carolina Const. Art. V, § 7, requires that 
every act levying taxes shall state the ob- 
jects to which they shall be appropriated. 
This provision, however, has no applica- 
tion to taxes levied by county authorities 
for county purposes. Parker v. Commis- 
sioners, 104 N. C. 166, 10 S. E. 137 (1889). 

Applied in Great American Ins. Co. v. 
Gold, 2549N: (GC. 16Stetl Seo (ed) noe 
(1961). 


ARTICLE 1. 


Schedule A. Inheritance Tax. 


§ 105-2. General] provisions.—A tax shall be and is hereby imposed up- 
on the transfer of any property, real or personal, or of any interest therein or in- 
come therefrom, in trust or otherwise, to persons or corporations, in the following 


GaSe€s : 


(1) When the transfer is by will or by the intestate laws of this State from 


any person dying, 
of the State. 


seized or possessed of the property while a resident 
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(2) When the transfer is by will or intestate laws of this or any other state 
of real property or goods, wares, and merchandise within this State, 
or of any property, real, personal, or mixed, tangible or intangible, 
over which the State of North Carolina has a taxing jurisdiction, in- 
cluding State and municipal bonds, and the decedent was a resident 
of the State at the time of death; when the transfer is of real property 
or tangible personal property within the State, or intangible personal 
property that has acquired a situs in this State, and the decedent was 
a nonresident of the State at the time of death, 


(3) When the transfer of property made by a resident, or nonresident, is of 
real property within this State, or of goods, wares and merchandise 
within this State, or of any other property, real, personal, or mixed, 
tangible or intangible, over which the State of North Carolina has tax- 
ing jurisdiction, including State and municipal bonds, by deed, grant, 
bargain, sale, or gift made in contemplation of the death of the grantor, 
vendor, or donor, or intended to take effect in possession or enjoyment 
at or after such death, including a transfer under which the transferor 
has retained for his life or any period not ending before his death (i) 
the possession or enjoyment of, or the income from, the property or 
(ii) the right to designate the persons who shall possess or enjoy the 
property or the income therefrom. Every transfer by deed, grant, bar- 
gain, sale, or gift, made within three years prior to the death of the 
grantor, vendor, or donor, exceeding three per cent (3%) ot his or her 
estate, or in the nature of a final disposition or distribution thereof, 
and without an adequate valuable consideration, shall, in the absence 
of proof to the contrary, be deemed to have been made in contempla- 
tion of death within the meaning of this section. 

(4) When any person or corporation comes into possession or enjoyment, 
by a transfer from a resident, or from a nonresident decedent when 
such nonresident decedent’s property consists of real property with- 
in this State or tangible personal property within the State, or intan- 
gible personal property that has acquired a situs in this State, of an 
estate in expectancy of any kind or character which is contingent or 
defeasible, transferred by any instrument taking effect after March 24, 
1939. 


(5) For purposes of this article, the term “general power of appointment” 
means a power which is exercisable in favor of the decedent, his es- 
tate, his creditors or the creditors of his estate; except that a power 
to consume, invade or appropriate property for the benefit of the de- 
cedent which is limited by an ascertainable standard relating to the 
health, education, support, or maintenance of the decedent shall not 
be deemed a general power of appointment. Whenever any person 
shall have a general power of appointment with respect to any inter- 
est in property, such person shall for the purposes of this article be 
deemed the owner of such interest, and accordingly: 


a. If in connection with any transfer of property taxable under this 
article the transferor shall give to any person a general power 
of appointment with respect to any interest in such property, 
the transferor shall be deemed to have given such interest in 
such property to such person. 

b. If any person holding a general power of appointment with re- 
spect to any interest in property shall exercise such power in 
favor of any other person or persons, either by will or by an 
appointment made in contemplation of the death of such per- 
son, or by an appointment intended to take effect in possession 
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or enjoyment at or after such death, he shall be deemed to have 
made a transfer of such interest to such person or persons. 

c. If any person holding a general power of appointment with re- 
spect to any interest in property shall relinquish such power 
by any action taken in contemplation of death or intended to 
take effect at or after his death, or shall die without fully ex- 
ercising such power, he shall be deemed, to the extent of such 
relinquishment or nonexercise, to have made a transfer of such 

interest to the person or persons who shall benefit thereby. 

(6) Neither the exercise nor the relinquishment of a special power of ap- 
pointment (which shall mean any power other than a general power) 
with respect to an interest in property shall be deemed to constitute 
a transfer of such interest within the meaning of this article. If in 
connection with any transfer taxable under this article the transferor 
shall give to any person a special power of appointment with respect 
to any interest in property, he shall be deemed, for the purpose of 
computing the tax applicable thereto, to have given such interest in 
equal shares to those persons, not more than two (2), among the 
possible appointees and takers in default of appointment whom the 
transferor’s executor or administrator may designate as transferees 
in the inheritance tax return, except that: 

a. If a gift tax return is filed with respect to such transfer, the 
persons designated therein shall also be designated in the in- 
heritance tax return, and 

b. The tax shall be computed according to the relationship of the 
donee of the power to the persons designated if the possible 
appointees and takers in default of appointment include any 
persons more closely related to the donee of the power than to 
the donor, and if such computation would produce a higher tax. 

(7) Where real property is held by husband and wife as tenants by the en- 
tirety, the surviving tenant shall be taxable on one-half of the value 
of such property. 

(8) Where the proceeds of life insurance policies are payable as provided in 
§ 105-13. 

(9) Whenever any person or corporation comes into possession or enjoyment 
of any personal property, including bonds of the United States and 
bonds of a state or subdivision or agency thereof, at or after the death 
of an individual and by reason of said individual’s having entered into 
a contract or other arrangement with the United States, a state or any 
person or corporation to pay, transfer or deliver said personal prop- 
erty, including bonds of the United States and bonds of a state, to the 
person or corporation receiving the same, whether said person or cor- 
poration is named in the contract or other arrangement or not: Pro- 
vided, that no tax shall be due or collected on that portion of the per- 
sonal property received under the conditions outlined herein which the 
person or corporation receiving the same purchased or otherwise ac- 
quired by funds or property of the person or corporation receiving the 
same, or had acquired by a completed inter vivos gift. 

Nothing in subdivision (9) shall apply to the proceeds of life in- 

surance policies. 

However, nothing in this article shall be construed as imposing a tax upon any 
transfer of intangibles not having a commercial or business situs in this State, 
by a person, or by reason of the death of a person, who was not a resident of this 

* State at the time of his death, and, if held or transferred in trust, such intangibles 
shall not be deemed to have a commercial or business situs in this State merely 
because the trustee is a resident or, if a corporation, is doing business in this State, 
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unless the same be employed in or held or used in connection with some business 
carried on in whole or in part in this State. (1939, c. 158, s. 1; 1941, c. 50, s. 2; 
1943;,c. 400, s. 1; 1951; c. 643, s. 1; 1963, c. 941, ‘ss. *1-3.) 


Editors’ Note. — The 1941 amendment 
made changes in subdivisions (1) and (2) 
and added the last paragraph to the 
section. The 1943 amendment inserted 
subdivision (8). 

The 1951 amendment substituted “tangi- 
ble” for “intangible” foliowing “real prop- 
erty or” in the last clause of subdivision 
(2) and inserted subdivision (9). 

The 1963 amendment, effective July 1, 
1963, deleted “or of any property trans- 
ferred pursuant to a power of appointment 
contained in any instrument” formerly ap- 
pearing at the end of subdivision (4) It 
also rewrote subdivisions (5) and (6). 

For comment on the 1941 amendment, 
see 19 N. C. Law Rev. 526. For comment 
on changes in the inheritance tax law made 
by the 1947 General Assembly, see 25 N. 
C. Law Rev. 470. For note on trust as 
device to escape inheritance taxes, see 12 
N. C. Law Rev. 180. For article on plan- 
ning for North Carolina death and gift 
taxes, see 27 N. C. Law Rev. 114. For 
history of inheritance tax statute, see State 
v. Scales, 172 N. C. 915, 90 S. E. 439 
(1916). 

Many of the cases in the notes to this 
and the following sections are construc- 
tions of the corresponding provisions (§ 
7772 et seq.) of the Consolidated Statutes 
and of subsequent revenue laws. 

For note on effect of North Carolina in- 
heritance tax on will compromise agree- 
ment, see 36 N. C. Law Rev. 236. 


Liberal Construction. A liberal con- 
struction will be given to inheritance tax 
statutes to the end that all property fairly 
and reasonably coming within their provi- 
sion may be taxed. State v. Scales, 172 N. 
C. 915, 90 S. E. 439 (1916). See also, Nor- 
ris v. Durfey, 168 N. C. 321, 84 S. E. 687 
(1915); Reynolds v. Reynolds, 208 N. C. 
578, 182 S. E. 341 (1935); Watkins v. 
Shaw, 234 N. C. 96, 65 S. E. (2d) 881 
(1951). 

Under this liberal construction in favor 
of the government, every transfer of 
property that could be reasonably brought 
within the purview of the law has been 
subjected to taxation. Norris v. Durfey, 
IBSEN G 321) 84055081657, (1915): 

Whole Revenue Act Construed in Pari 
Materia.—The whole Revenue Act of 1939 
and all of its parts are to be considered in 
pari materia, and construed accordingly. 
Valentine v. Gill, 223 N. C. 396, 27 S. E. 
(2d) 2 (19438). 

Basis of Inheritance Tax.—The theory 





on which taxation on the devolution of es- 
tates is based and its legality upheld is 
clearly established and is founded upon two 
principles: (1) A succession tax is a tax on 
the right of succession to property, and not 
on the property itself. (2) The right to 
take property by devise or descent is not 
one of the natural rights of man, but is 
the creature of the law. In re Morris Es- 
tate, 138 N. C. 259, 50 S. E. 682 (1905). 
See Waddell v. Doughton, 194 N. C. 537, 
140 S. E. 160 (1927). 

The Revenue Act reflects the same 
philosophy which underlies the statutes of 
descent and distribution. It recognizes in 
the decedent the privilege of disposition 
of his property; and, if not the moral and 
social obligations which rest upon him 
with respect to its exercise, yet, indeed, 
the fitness of his provision for those more 
closely related to him by consanguinity or 
marital ties. This privilege may be exer- 
cised either by testamentary disposition or 
by leaving his property to be distributed 
under the law. Valentine v. Gill, 223 N. C. 
396, 27 S. E. (2d) 2 (1943). 

Situs for Taxation.—The personal prop- 
erty of a decedent, whatever its character 
and wherever located, is subject to an in- 
heritance tax in the state in which its 
Owner was a resident at the time of his 
death. This position is upheld upon the 
principle that the situs of personal prop- 
erty, for the purpose of taxation, is said to 
be in the state where the owner resides 
and has his domicile. Rhode Island Hos- 
pital Trust Co. v. Doughton, 187 N. C. 
263, 121 S. E. 741 (1924), reversed on other 
grounds in 270 U. S. 69, 46 S. Ct. 256, 70 
L. Ed. 475, 43 A. L. R. 1374 (1926). 

Thus, if the testator or intestate had his 
domicile abroad and his personal estate 
also, no tax would be demanded of the 
legatee or next of kin, though they might 
be resident in the State. State v. Brim, 57 
N. C. 300 (1858). After the legacy or dis- 
tributive share has been received, it then 
becomes a part of the property of one of 
the citizens of the State, and then it may 
be taxed in common with any other prop- 
erty of the like kind. Rhode Island Hos- 
pital Trust Co. v. Doughton, 187 N. C. 263, 
121 S. E. 741 (1924), reversed on other 
grounds in 270 U. S. 69, 46 S. Ct. 256, 70 
Ee bd 475, 487 ALL Re 1374 ' (1926). 

Same; Former Law Invalid in Part.— 
Under the provisions of the prior law an 
inheritance or transfer tax was imposed 
upon the right of nonresident legatees or 
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distributees to take by will or to receive, 
under the intestate laws of another state, 
from a nonresident testator or intestate, 
shares of stock in a foreign corporation 
having a stated proportion of its property 
located within this State and conducting its 
business here. This provision was held in- 
valid upon the principle that the subject to 
be taxed must be within the jurisdiction of 
the state assessing and collecting the tax, 
and that this principle applies as well in 
“the case of a transfer tax as in that of a 
property tax. Rhode Island Hospital 
Trust Co. v. Doughton, 270 U. S. 69, 46 S. 
Ct. 256; 70nd 47 54 oA len em 34 
(1926), reversing 187 N. C. 263, 121 S. E. 
741 (1924), discussed in 3 N. C. Law Rev. 
107. See Rotan v. State, 195 N. C. 291, 14i 
Sri lealon Liucs). 

Transfer Necessary. — The thing taxed 
is the privilege of transferring, and it is 
essential that there shall be a transfer, 
within the meaning of this section, from 
decedent to the beneficiary by reason of 
death. There must be a transfer of some- 
thing before there can be a tax upon its 
transfer, and where the decedent had no 
interest in or control over a life insurance 
policy which could be transferred by his 
death its proceeds are not subject to this 
article. Wachovia Bank, etc., Co. v. Max- 
well, 221 N. C. 528, 20 S. E. (2d) 840 
(1942). See § 105-13. 

Kind of Property Transferred Is Im- 
material.—The right to impose an inherit- 
ance tax does not depend upon the kind of 
property transferred. In re Morris Estate, 
138 N. C. 259, 50 S. E. 682° (1905). 

U. S. savings bonds held subject to in- 
heritance tax. See Watkins v. Shaw, 234 
N. C. 96, 65 S. E. (2d) 881 (1951). 

A widow’s dower and year’s allowance 
allotted to her upon her dissent from her 
husband’s will is property passing by will 
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or by intestate laws within the meaning of 
this statute. State v. Dunn, 174 N. C. 679, 
94S, Haat Gol 

Interest Subject to Appointment of 
Third Person.—The corresponding section 
of the prior law included and laid a tax 
upon an interest made subject by will to 
the appointment of a third person. In re 
Inheritance Tax, 172) Ne Co 5170, 200. ae ks. 
203 (1916). 

Death of Beneficiary of Testamentary 
Trust.— Under the provisions of a will, the 
entire beneficial interest in the _ estate 
vested in testator’s three sons upon testa- 
tor’s death with the right of full enjoyment 
postponed until the termination of the 
trust. One of the sons died during minor- 
ity, prior to the termination of the trust, 
leaving his two brothers as his sole heirs 
at law. It was held that the surviving 
brothers took the deceased brother’s inter- 
est under the laws of descent and distribu- 
tion, and the estate so inherited was sub- 
ject to the appropriate State and federal 
inheritance taxes and was encumbered by 
the lien for such taxes. Coddington v. 
Stone, 217 N. C. 714, 9 S. E. (2d) 420 
(1940). 

Settlement of Taxes by Compromise.— 
The settlement of taxes by compromise, in 
a court of competent jurisdiction, in view 
of the bona fide controversies between the 
parties, and the facts and circumstances of 
the case, was affirmed on appeal, the mat- 
ter being a legitimate subject of compro- 
mise and all parties affected being duly 
represented. Reynolds v. Reynolds, 208 N. 
Cy 578, 188.0. Fee 341 (1935), 

Cited in State v. Scoggin, 236 N. C. 
195972" 9, B. (2d)) 540952) 8 Pallianeay. 
Thrash, 245 N. C. 636, 97 S. E. (2d) 253 
(1957); Cornwe.i v. Huffman, 258 N. C. 
363, 128 S. E. (2d) 798 (1963). 


§ 105-3. Property exempt.—The following property shall be exempt from 


taxation under this article :’ 


(1) Property passing to or for the use of the State of North Carolina, or to 
or for the use of municipal corporations within the State or other po- 
litical subdivisions thereof, for exclusively public purposes. 

(2) Property passing to religious, charitable, or educational corporations, or 
to churches, hospitals, orphan asylums, public libraries, religious, be- 
nevolent, or charitable organizations, or passing to any trustee or trus- 
tees for religious, benevolent, or charitable purposes, where such re- 
ligious, charitable, or educational institutions, corporations, churches, 
trusts, etc., are located within the State and not conducted for profit. 

(3) Property passing to religious, educational, or charitable corporations, 
foundations or trusts, not conducted for profit, incorporated or created 
or administered under the laws of any other state: If such other state 
levies no inheritance or estate taxes on property similarly passing from 
residents of such state to religious, educational or charitable corpora- 
tions, foundations or trusts incorporated or created or administered 
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under the laws of this State; or if such corporation, foundation or trust 
is one receiving and disbursing funds donated in this State for re- 
ligious, educational or charitable purposes. 

(4) The amount of twenty thousand dollars ($20,000.00), only, of the total 
proceeds of life insurance policies, when such policy or policies are 
payable to a beneficiary or beneficiaries named in such policy or poli- 
cies, and such beneficiary or beneficiaries are any such person or per- 
sons as are designated in § 105-4, subsection (a); and the amount of 
two thousand dollars ($2,000.00) only, of the total proceeds of life in- 
surance policies, when such policy or policies are payable to a bene- 
ficiary or beneficiaries named in such policy or policies, and such bene- 
ficiary or beneficiaries are any person or persons as are designated in 
§§ 105-5 and 105-6. Provided, that no more than the amounts so spe- 
cified of any such policy or policies shall be exempt from taxation, 
whether in favor of one beneficiary or more, and the exemption thus 
provided shall be prorated between the beneficiaries in proportion to the 
amounts received under the policies, unless otherwise provided by the 
decedent; provided further, that the exemption herein provided in the 
sum of two thousand dollars ($2,000.00) as to insurance policies pay- 
able to beneficiaries designated in §§ 105-5 and 105-6 shall be allowed 
only to the extent that such amount is not allowed as to insurance pol- 
icies payable to beneficiaries designated in § 105-4, subsection (a), it 
being the intention to grant an exemption as to policies payable to Class 
B and Class C beneficiaries only in those cases where the exemption 
allowed as to Class A beneficiaries is less than two thousand dollars 
($2,000.00). And also proceeds of all life insurance policies payable to 
beneficiaries named in subdivisions (1), (2) and (3) of this section. 
And also proceeds of all policies of insurance and the proceeds of all 
adjusted service certificates that have been or may be paid by the 
United States government, or that have been or may be paid on ac- 
count of policies required to be carried by the United States govern- 
ment or any agency thereof, to the estate, beneficiary, or beneficiaries of 
any person who has served in the armed forces of the United States 
or in the merchant marine during the first or second World War or 
any subsequent military engagement; and proceeds, not exceeding the 
sum of ten thousand dollars ($10,000.00), of all policies of insurance 
paid to the estate, beneficiary or beneficiaries of any person whose 
death was caused by enemy action during the second World War or 
any subsequent military engagement involving the United States. This 
provision will be operative only when satisfactory proof that the death 
was caused by enemy action is filed by the executor, administrator or 
beneficiary with the Commissioner of Revenue. 


(5) The value of an annuity or other payment receivable by any beneficiary 
(other than the executor) under (a) an employees’ trust (or under a 
contract or insurance policy purchased by an employees’ trust) form- 
ing part of a pension, stock bonus, or profit-sharing plan, which at the 
time of the decedent’s separation from employment (whether by death 
or otherwise), or at the time of termination of the plan if earlier, met 
the requirements of § 401 (a) of the United States Internal Revenue 
Code; or (b) a retirement annuity contract purchased by an employer 
(and not by an employees’ trust) pursuant to a plan, which at the time 
of decedent’s separation from employment (by death or otherwise), or 
at the time of termination of the plan if earlier, met the requirements 
of paragraph 3 of § 401 (a) of such Code. If such amounts payable 
after the death of the decedent under a plan described in clause (a) 
or (b) are attributable to any extent to payments or contributions 
made by the decedent, no exemption shall be allowed for that part of 
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the value of such amounts in the proportion that the total payments or 
contributions made by the decedent bears to the total payments or con- 
tributions made. For purposes of the preceding sentence contributions 
or payments made by the decedent’s employer or former employer un- 
der a trust or plan described in clause (a) or (b) shall not be con- 
sidered to be contributed by the decedent. Provided, that the value of 
such annuities or other payments receivable described in this subdivi- 
sion shall not be exempt unless the payments received therefrom are 
or will be subject to income taxation under article 4 of this subchapter, 
and if such payments are not or will not be subject to income taxa- 
tion under article 4 of this subchapter the value of such annuities or 
other payments receivable shall be included in the gross value of the 
estate of the decedent and taxable under the provisions of this article. 
(19396158; S12 31943 %ee400) sal 1947ee 150 les mlice1 951 i ca643: 


s. 1; 1959, c. 1247.) 


Editor’s Note. — The 1943 amendment 
added the last sentence, and rewrote the 
next to the last sentence, of subdivision 
(4). And the 1947 amendment rewrote the 
other parts of the subdivision. 

The 1951 amendment rewrote the next 
to last sentence of subdivision (4). 

The 1959 amendment added subdivision 
(5), and provided that it should be in fuil 
force and effect with respect to the estates 
of decedents dying on and after July 1, 
1959. 

For comment on exemption of property 
passing to foreign eleemosynary organiza- 
tions, see 17 N. C. Law Rev. 381. 

Exemptions Are Strictly Construed. — 
Exemptions of property from taxation are 
to be strictly construed. Benson y. John- 
ston County, 209 N. C. 751, 185 S. E. 6 


therefore does not come within the con- 
stitutional provision for the exemption of 
property from taxation (N. C. Const. Art. 
V, § 5), or within the scope of this section 
enacted pursuant thereto. Benson v. John- 
ston County, 209 N. C. 751, 185 S. E. é@ 
(1936). 

Municipal Property Held for Business 
Purposes.—Property was held subject to 
taxation by the county in which the prop- 
erty is situate, although owned by a mu- 
nicipal corporation, where the property 
was held by the municipal corporation 
purely for business purposes and not for 
any governmental or necessary public pur- 
pose. Board of Financial Control v. Hend- 
erson County, 208 N. C. 569, 181 S. E. 636, 
101 A. L. R. 783 (1935). 

Applied in Nash v. Tarboro, 227 N. C. 


(1936). 


Municipal property is liable for county 
taxes where it is not used by the munic- 


283, 42 S. E. (2d) 209 (1947). 
Cited in Weaverville v. Hobbs, 212 N. C. 
684, 194 S. E. 860 (1938). 


ipality for a governmental purpose, and 


§ 105-4. Rate of tax—Class A. — (a) Where the person or persons en- 
titled to any beneficial interest in such property shall be the lineal issue, or lineal 
ancestor, or husband or wife of the person who died possessed of such property 
aforesaid, or stepchild of the person who died possessed of such property afore- 
said, or child adopted by the decedent in conformity with the laws of this State or 
of any of the United States, or of any foreign kingdom or nation, at the following 
rates of tax (for each one hundred dollars ($100.00) or fraction thereof) of the 
value of such interest: 


Firsta$e (10,000 vabove exemption a. re. ee tt ee er tee 1 per cent 
Over’ S® A00007andatont e295 OOG MR rr, atric fe oes heen 2 per cent 
Over (S:4°25,000 fandtitows 150 000 Baka oe Att ce eee 3 per cent 
Over! $50,000 vand*to Sa100;000 Gi ane se ee eee, 4 per cent 
Over $100, 00Grand 40757 4200/000 (2 eather eee 5 per cent 
Overs 200,000 cand #t6'S 4500, 000MES Sie tcauae, vole. eee 6 per cent 
Over '$ »-500,000sand Hal L000 0000s. o. serrecee ae te eer ee ee 7 per cent 
Over *$1;000,000eand sto. S1500;0005 iri) teieteteeres Ore ourot 8 per cent 
Over®$1;500 000) andwtovs2, 000/000" Wy hee es oe. ee ee 9 per cent 
Over ?$2,000,000tand. ta *f2Z;500;0000 (tee we eee 10 per cent 
Over $2;500,000 *anditoy$3,000 DOO Nira mn ee fence ee 11 per cent 
Overs$3,000, 000 Gis Set. Pg Atae Hel. shetty wees ee 12 per cent 


(b) The persons mentioned in this class shall be entitled to the following ex- 
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emptions: Widows, ten thousand dollars ($10,000.00) ; each child under twenty- 
one years of age, five thousand dollars ($5,000.00) ; all other beneficiaries men- 
tioned in this section, two thousand dollars ($2,000.00) each: Provided, a grand- 
child or grandchildren shall be allowed the single exemption or pro rata part of 
the exemption of the parent, when the parent of any one grandchild or group of 
grandchildren is deceased or when the parent is living and does not share in the 
estate: Provided, that any part of the exemption not applied to the share of the 
parent may be applied to the share of a grandchild or group of grandchildren of 
such parent. The same rule shall apply to the taking under a will, and also in case 
ot a specific legacy or devise: Provided, that when any person shall die leaving a 
widow and child or children under twenty-one years of age, and leaving all or 
substantially all of his property by will to his wife, the wife shall be allowed at 
her option an additional exemption of five thousand dollars ($5,000.00) for each 
child under twenty-one years of age; provided further, that whenever the wife 
elects to claim such additional exemption, the child or children shall not be al- 
lowed the exemption of five thousand dollars ($5,000.00) for each child under 
twenty-one years of age hereinabove provided for. (1939, c. 158, s. 3; 1957, c. 
1340, s. 1.) 

Cross Reference.—-As to kinds of prop- 
erty contemplated by this section, see § 


sion which is necessary to a_ taxing 
measure, and are both inclusive and exclu- 


105-2. 

Editor’s Note. — The 1957 amendment 
deleted the former proviso at the end of 
subsection (b) and inserted the present 
two provisos in lieu thereof. 

Real property, as well as personal, is in- 
cluded in this section. Norris v. Durfey, 
168 N. C. 321, 84 S. E. 687 (1915). 

Interest under Discretionary Control of 
Another Taxable.—The interest acquired 
by the child of testator is taxable and does 
not escape by reason of the fact that the 
testator placed it under the discretionary 
control and disposition of its mother. In 
re Inheritance Tax, 172 N. C. 170, 90 S. E. 
203 (1916). 

Categories of Relationship Named Are 
Inclusive and Exclusive.—The categories 
of relationship named in this and the fol- 
lowing section are stated with that preci- 


sive, and are controlling in applying the 
exemption in § 105-14. Valentine v. Gill, 
223 N. C. 396, 27 S. E. (2d) 2 (1943). 

Exemption in § 105-14.—The inheritance 
tax of the 1939 Revenue Act is not a tax 
on the property, but on the transfer of the 
property; and, while there must be an 
identity of the property, which is the sub- 
ject of the transfer and claimed to be re- 
currently taxed, to qualify for the exemp- 
tion provided in § 105-14, the exemption is 
allowed only to the transferees as set out 
in this and the following section. Valentine 
Vestsill ees N 1G. 390,cele oe ee (od) 2 
(1943). 

Applied in First Union Nat. Bank of 
North Carolina v. Melvin, 259 N. C. 255, 
130 S. E. (2d) 387 (1963). 

Cited in Pulliam v. Thrash, 245 N. C. 
636, 97 S. E. (2d) 253 (1957). 


§ 105-5. Rate of tax—Class B.—Where the person or persons entitled 


to any beneficial interest in such property shall be the brother or sister or de- 
scendant of the brother or sister, or shall be the uncle or aunt by blood of the per- 
son who died possessed as aforesaid, at the following rates of tax (for each one 
hundred dollars ($100.00) or fraction thereof) of the value of such interest: 


erect Gap 0000 ar cree i eee Gen oS ne te cack bras male 4 per cent 
Crvemipe ee O0O mind: toe POO08 ot ieee tet bm a ka Bc tapers we 5 per cent 
ever pm LO OO0rands tna 5 25,000 Dene as atin. dine 4 aurgsts 6 per cent 
yeree = 25, OUUratid tahoe OULU 2, a. ees FPS see: errs. 7 per cent 
Ge ie me OL OUDE ANCA TOs te | OO (00 us sar eteal contre Sa eg 8 per cent 
Pver om CO OO ancdnth ss. ZOU UO mews delet hat. bith sa. ae « . 10 per cent 
ea ee UU0 ST a tOe pat UU (LM menibern train. artis te). faa c g 11 per cent 
Iver) BU atid tO Sl, OU, WOU miusienanieg ss ens es vies Gai o 12 per cent 
CTV er ee AMAL NY an te) LUO, OOUmmicann tact, =o eee ae Oa. 13 per cent 
Over $1,500,000 and to $2,000,000 ....... RET Fancast cite Heke 14 per cent 
Reryretach 2 SUN MMe aTICL: Capo OU OU eeteitres cox oir old oe ad oeta eres 15 per cent 
SEI AANA ILM tt reesei tickets phate etic fies worse Scale @ eek vlc 16 per cent 


(1939, c. 158, s. 4.) 
Cross Reference.—See note to § 105-4. 
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§ 105-6. Rate of tax—Class C.—Where the person or persons entitled 
to any beneficial interest in such property shall be in any other degree of relation- 
ship or collateral consanguinity than is hereinbefore stated, or shall be a stranger 
in blood to the person who died possessed as aforesaid, or shall be a body politic 
or corporate, at the following rates of tax (for each one hundred dollars ($100.00) 
or fraction thereof) of the value of such interest: 


First ’'$" 10,000 92055, (ae See, sos ee. Siaeantant tee 8 per cent 
Over $ '""10,000 Sand 4107 SV ames oe ok een ateta ote 's Anenibtone 9 per cent 
Over’ S$. %25,000 and *€0/Sams OUT Uy, 0. cc scene siete Settee tee 10 per cent 
Over $7 50,000°2nd}to"S BlOOO0 mf el ee eee 11 per cent 
Over’$'":100,0007and"to* S250 000s... 32 Ore, eee 12 per cent 
Over’S"'250, 0007 and to" Se o00 O00. so. 2s. ot eet ete eee 13 per cent 
Over ‘$500,000 atid *to7S1200G O00 tine oe. sp ee eerie 14 per cent 
Over $1,000,000 "andst6"S 500000) Mievee.. .2 0. Pes gee eee 15 per cent 
Over ''$1'500,000 "and ta" 32-500 000 7 tee oe, ER ee 16 per cent 
Over $2,500 0008 rie mettre. oto, seem vare sols cite ete gte 17 per cent 


(1939, c. 158, s. 5.) 


Cited in Valentine v. Gill, 223 N. C. 396, 
2725. Hated) 2a 9432 


§ 105-7. Estate tax. — (a) A tax in addition to the inheritance tax im- 
posed by this schedule is hereby imposed upon the transfer of the net estate of 
every decedent dying after March 24, 1939, whether a resident or nonresident of 
the State, where the inheritance tax imposed by this schedule is in the aggregate 
of a lesser amount than the maximum credit of eighty per cent (80%) of the fed- 
eral estate tax allowed by the Federal Estate Tax Act as contained in the Internal 
Revenue Code of one thousand nine hundred and fifty-four, or subsequent acts 
and amendments, because of said tax herein imposed, then the inheritance tax pro- 
vided for by this schedule shall be increased by an estate tax on the net estate so 
that the aggregate amount of tax due this State shall be the maximum amount of 
credit allowed under said Federal Estate Tax Act; said additional tax shall be paid 
out of the same funds as any other tax against the estate. 

(b) Where no tax is imposed by this schedule because of the exemptions here- 
in or otherwise, and a tax due the United States under the Federal Estate Tax 
Act, then a tax shall be due this State equal to the maximum amount of the credit 
allowed under said Federal Estate Tax Act. 

(c) The administrative provisions of this schedule, wherever applicable, shall 
apply to the collection of the tax imposed by this section. The amount of the tax 
as imposed by subsection (a) of this section shall be computed in full accordance 
with the Federal Estate Tax Act as contained in the Internal Revenue Code of 
one thousand nine hundred and fifty-four, or subsequent acts and amendments. 
(1939.c: 158.5) O51957> C1340 S202) 

Editor’s Note. — The 1957 amendment For article on credit allowable against 
deleted “Federal Revenue Act of one _ basic federal estate tax for death taxes 
thousand nine hundred and twenty-six” in paid to State, see 30 N. C. Law Rev. 123 
subsections (a) and (c) and inserted in See also 18 N. C. Law Rev. 271. 
lieu thereof “Internal Revenue Code of one 
thousand nine hundred and fifty-four.” 


§ 105-8. Credit allowed for gift tax paid. — In case a tax has been im- 
posed under Schedule G of the Revenue Act of one thousand nine hundred and 
thirty-seven, or under subsequent acts, upon any gift, and thereafter upon the death 
of the donor, the amount thereof is required by any provision of this article to 
be included in the gross estate of the decedent, then there shall be credited against 
and applied in reduction of the tax, which would otherwise be chargeable against 
the beneficiaries of the estate under the provisions of this article, an amount equal 
to the tax paid with respect to such gift. Any additional tax found to be due be- 
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cause of the inclusion of gifts in the gross estate of the decedent, as provided here- 
in, shall be a tax against the estate and shall be paid out of the same funds as any 
other tax against the estate. (1939, c. 158, s. 6%.) 

Editor’s Note. — For comment on this 
section, see 17 N. C. Law Rev. 381. 


§ 105-9. Deductions.—In determining the clear market value of property 
taxed under this article, or schedule, the following deductions, and no others, shall 
be allowed: 


(1) Taxes accrued and unpaid at the death of the decedent and unpaid ad 
valorem taxes accruing during the calendar year of death. 

(2) Drainage and street assessments (fiscal year in which death occurred). 

(3) Reasonable funeral and burial expenses, which shall include bequests and 
devises in trust, the entire net income from which is to be applied per- 
petually to the care and preservation of the burial lot or burial grounds 
within which the decedent is buried, the enclosure thereof and the 
structures thereon to the extent to which the value of such bequests 
and devises does not exceed the smaller of the following amounts: Five 
hundred dollars ($500.00), or two per centum (2%) of the amount of 
the decedent’s gross estate. 

(4) Debts of decedent. 

(5) Estate and inheritance taxes paid to other states, and death duties paid 
to foreign countries. 

(6) The amount actually expended for monuments not exceeding the sum of 
one thousand dollars ($1,000.00). 

(7) Commissions cf executors and administrators actually allowed and paid. 

(8) Costs of administration, including reasonable attorneys’ fees. (1939, c. 
Teese O41 ro esa Le 19D ba 0045,,S:0lt nl 900, Canto? 1957, Cc. 
1340, s. 1.) 


levied 


Editor’s Note.—Prior to the 1941 amend- 
ment, subdivision (1) read: ‘Taxes that 
have become due and payable and the pro- 
rata part of taxes accrued for the fiscal 
year that have not become due and pay- 
able.” 

The 1951 amendment rewrote subdivi- 
sion (6). The 1953 amendment added all 
of subdivision (3) following “Reasonable 
funeral and burial expenses.” The 1957 
amendment rewrote subdivision (5). 

For brief comment on the 1953 amend- 
ment, see 31 N. C. Law Rev. 434. 

No Corresponding Deduction Where 
Amount of Federal Tax Increased.—It is 
proper for a state statute levyiny inherit- 
ance and transfer taxes to refer to a fed- 
eral statute in allowing deductions for 
amounts paid the federal government in 


ductible amounts additional taxes 
by the federal government under a federal 
act effective on a certain date, and a tax- 
payer relying on the State statute for the 
right to make deductions may not com- 
plain that additional federal taxes not de- 
ductible, were computed according to an 
amendment of the federal act changing 
the schedule of rates but depending upon 
the original act for the tax-levying pro- 
visions, although the amendment was 
enacted subsequent to the enactment of 
the State Revenue Act, since in such 
case the additional federal estate taxes 
are levied by the original federal act, 
although the amount thereof is computed 
under the amendment changing the sched- 
ule of rates. Harwood v. Maxwell, 213 N. 
@.' 55; 195S. EB. 54 (1988). 


estate taxes and in excepting from de- 


§ 105-9.1. As of what date property valued.—For the purposes of this 
article, all property shall be valued at its fair market value as of the date of death 
of the decedent, except that the personal representative of the estate may elect to 
value the property as of the first anniversary of the date of death of the decedent, 
substituting in the case of property distributed, sold, exchanged or oherwise dis- 
posed of during the one-year period, the fair market value of such property as of 
the date of such distribution, sale, exchange, or other disposition. In all cases in 
which such election is made, the provisions of the federal estate tax law and regu- 
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lations as now existing or as they may be subsequently amended pertaining to op- 
tional valuation date shall be applicable. (1951, c. 643, s. 1; 1953, c. 1302, s. 1.) 


Editor’s Note. — The 1953 amendment For brief comment on the 1953 amend- 
rewrote this section. ment, see 31 N. C. Law Rev. 434. 


§ 105-10. Where no personal representative appointed, clerk of su- 
perior court to certify same to Commissioner of Revenue. — Whenever 
an estate subject to the tax under this article shall be settled or divided among the 
heirs-at-law, legatees or devisees, without the qualification and appointment of a 
personal representative, the clerk of the superior court of the county wherein the 
estate is situated shall certify the same to the Commissioner of Revenue, where- 
upon the Commissioner of Revenue shall proceed to appraise said estate and col- 
lect the inheritance tax thereon as prescribed by this article. (1939, c. 158, s. 8.) 


§ 105-11. Tax to be paid on shares of stock before transferred, and 
penalty for violation.—(a) Property taxable within the meaning of this article 
shall include bonds or shares of stock in any incorporated company incorporated 
in this State, regardless of whether or not such incorporated company shall have 
any or all of its capital stock invested in property outside of this State and doing 
business outside of this State, and the tax on the transfer of any bonds and/or 
shares of stock in any such incorporated company owning property and doing busi- 
ness outside of the State shall be paid before waivers are issued for the transfer 
of such shares of stock. No corporation of this State shall transfer any bonds or 
stock of said corporation standing in the name of or belonging to a decedent or 
in the joint names of a decedent and one or more persons, or in trust for a de- 
cedent, unless notice of the time of such transfer is served upon the Commissioner 
of Revenue at least ten days prior to such transfer, nor until said Commissioner 
of Revenue shall consent thereto in writing. Any corporation making such a trans- 
fer without first obtaining consent of the Commissioner of Revenue as aforesaid 
shall be liable for the amount of any tax which may thereafter be assessed on ac- 
count of the transfer of such bonds and/or stock, together with the interest there- 
on, and in addition thereto a penalty of one thousand dollars ($1,000.00), which 
liability for such tax, interest, and penalty, may be enforced by an action brought 
by the State in the name of the Commissioner of Revenue. The word “transfer” 
as used in this article shall be taken to include the passing of property or any in- 
terest therein, in possession or enjoyment, present or future, by distribution, or 
by statute, descent, devise, bequest, grant, deed, bargain, sale, gift, or otherwise. 
A waiver signed by the Commissioner of Revenue of North Carolina shall be full 
protection for any such company in the transfer of any such stock. 

(b) Any incorporated company not incorporated in this State and owning prop- 
erty in this State which shall transfer on its books the shares of stock of any resi- 
dent decedent holder of bonds and/or shares of stock in such company exceeding 
in value two hundred dollars ($200.00) before the inheritance tax, if any, has been 
paid, shall become liable for the payment of said tax; and any property held by 
such company in this State shall be subject to execution to satisfy same. A receipt 
or waiver signed by the Commissioner of Revenue of North Carolina shall be full 
protection for any such company in the transfer of any such stock. (1939, c. 158, 
10.) 


§ 105-12. Commissioner of Revenue to furnish blanks and require 
reports of value of shares of stock. — (a) The Commissioner of Revenue 
shall prepare and furnish, upon application, blank forms covering such informa- 
tion as may be necessary to determine the amount of inheritance tax due the State 
of North Carolina on the transfer of any such bonds and/or stock; he shall deter- 
mine the value of such bonds and/or stock, and shall have full authority to do all 
things necessary to make full and final settlement of all such inheritance taxes due 
or to become due. 
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(b) The Commissioner of Revenue shall have authority, under penalties pro- 
vided in this article, to require that any reports necessary to a proper enforcement 


of this article be made by any such incorporated company owning property in 
this State. (1939, c. 158, s. 10.) 


§ 105-13. Life insurance proceeds. — The proceeds of life insurance pol- 
icies, payable at or after the death of the decedent, shall, in the following instances, 
be ee at the rates provided in this article, subject to the exemptions in § 
105-3: 

(1) When such insurance proceeds are receivable by the executor as insur- 
ance under policies upon the life of the decedent, regardless of whether 
the premiums thereon were paid by the decedent. 


(2) When such insurance proceeds are receivable by all other beneficiaries 
as insurance under policies upon the life of the decedent— 

a. Where such insurance was purchased with premiums, or other 
consideration, paid directly or indirectly by the decedent, in the 
proportion that the amount so paid by the decedent bears to 
the total premiums paid for the insurance. In all such cases, it 
is declared that life insurance and the transfer of the proceeds 
thereof is testamentary in nature, and therefore, the payment of 
the premiums or other consideration by the decedent shall be 
deemed to effect a transfer from him at his death of benefits 
equal to such insurance proceeds, or such ratable proportion 
thereof regardless of 

1. Whether the decedent had taken or retained any incidents 

of ownership in said policies or 

2. Whether the decedent applied for said insurance or 

3. Whether the decedent was under a legal duty to pay said 

premiums or 

4. Whether said policies had been assigned irrevocably or 

otherwise, except as hereinafter stated. 

For the purpose of determining the amount of premiums or 
other consideration paid by decedent, if the decedent transferred, 
by assignment or otherwise, a policy of insurance, the amount 
paid directly or indirectly by the decedent shall be reduced by 
an amount which bears the same ratio to the amount paid di- 
rectly or indirectly by the decedent as the consideration in money 
or money’s worth received by the decedent for the transfer bears 
to the value of the policy at the time of the transfer ; 


b. Or where, with respect to such insurance, the decedent possessed 
at his death any of the incidents of ownership, exercisable either 
alone or in conjunction with any other person. The term “in- 
cident of ownership,” as used herein, does not include a rever- 
sionary interest. 

The decedent shall not be deemed to have paid premiums or 
other consideration, within the meaning of this section, where 
the decedent has made a gift, either before or after the issu- 
ance of the policy, of money or property and the gift tax, if any, 
has been paid with respect to such gift, and the said money or 
property has been used by the donee to pay any premium or 
premiums. 

This section shall not apply to the proceeds of insurance policies transferred, by 
assignment or otherwise, during the life of the decedent if the transfer did not con- 
stitute a gift, in whole or in part, under article 6, Schedule G, of this chapter, or 
in case the transfer was made at a time when said article was not in effect, if the 


223 


§ 105-14 Cu. 105. Taxation § 105-14 
transfer would not have constituted a gift, in whole or in part, under said article 
had it been in effect at such time. 

If a gift tax has been paid with respect to any gift of an insurance policy by the 
decedent, the amount of tax so paid shall be credited against the amount of in- 
heritance tax due on the proceeds of such policy under this article, and if there 
was more than one beneficiary to such insurance, such credit shall be apportioned 
against the inheritance tax payable by each beneficiary in the ratio that the inter- 
est receivable by each beneficiary bears to the total amount of the insurance pro- 
ceeds. (1939, c. 158, s. 11; 1943, c. 400, s. 1; 1945, c. 708, s. 1; 1947, c. 501, s. 1.) 


Editor’s Note.—The 1943 amendment re- 
wrote this section. The 1945 amendment 
struck out “or” formerly appearing be- 
tween “effect,” and “if” in the next to 
last paragraph in the section. The 1947 
amendment struck out the former proviso 
to the first paragraph of subdivision (2) b. 

For comment on 1943 amendment, see 21 
N. C. Law Rev. 366. 

Proceeds of Policy Procedure by Bene- 
ficiary under Former Statute.—Section 11, 
c. 127, Public Laws 1937, could not be con- 
strued to impose a separate and independ- 
ent excise tax upon the receipt of the pro- 
ceeds of life insurance policies when 
such policies were issued to the benefi- 
ciary, who retained all rights and and lia- 
bilities thereunder, in addition to im- 
posing an inheritance tax on the proceeds 
of policies when they were issued to the 
insured or insured retained the right to 
change the beneficiary or some other in- 


cidents of ownership, since that section had 
to be construed as a part of the whole act, 
and when so construed, no such intent ap- 
peared from its language. Wachovia Bank, 
etc., Co. v. Maxwell, 221 N. C. 528, 20 S. 
E. (2d) 840 (1942). 

Where the wife procured a policy of in- 
surance upon the life of her husband, the 
policy being issued on her application and 
all rights and liabilities thereunder being 
retained by her, upon the husband’s death 
the proceeds of the policy were not subject 
to a tax under the provisions of § 11, c. 
127, Public Laws 1937, as a gift inter vivos 
to take effect at or after death, even though 
the husband during his life voluntarily paid 
all premiums, since he did not procure the 
issuance of the policy and each payment of 
premium constituted a completed gift. Wa- 
chovia Bank, etc., Co. v. Maxwell, 221 N. 
C. 528, 20 S. E. (2d) 840 (1942). 


§ 105-14. Recurring taxes.—Where property transferred has been taxed 


under the provisions of this article, each transferee (of the classes hereinafter pro- 
vided) receiving such property on account of any other transfer by reason of a 
death occurring within two years of the date of the death of the former decedent, 
shall be allowed a tax credit in an amount equal to the tax paid on such prior 
transfer of said property. Said tax paid shall be that proportion of the total tax 
paid on the prior transfer on account of all property received by the prior trans- 
feree on the prior transfer as is equal to the proportion of the taxable value, on the 
prior transfer, of such property to the total taxable value of all property received 
by the prior transferee on the prior transfer. Provided, that where a transferee 
receives property which has been taxed under this article upon transfers by rea- 
son of the deaths of two or more former decedents, with such deaths having oc- 
curred not more than two years prior to the date of death of the decedent, said 
transferee shall be allowed tax credits as provided in this section for taxes actually 
paid upon any or all of such prior transfers. Provided, further, that this section 
shall apply only to the transferees designated in G. S. 105-4 and 105-5. (1939, 
c: 158, s. 1251957; c. 1340} 's-12) 


Cross References.—See note to § 105-4. 
As to definition of “transfer,” see § 105-11. 

Editor’s Note. — The 1957 amendment 
rewrote and enlarged this section. 

Whole Revenue Act Construed in Pari 
Materia. — The whole Revenue Act, of 
which this section and its inclusive refer- 
ences are a part, has a connotation of ap- 
plication to the current transfer upon 
which the tax is imposed—and all of its 


parts are to be considered in pari materia. 
Valentine v. Gill, 223 N. C. 396, 27S: E. 
(2d) 2 (1948). 

Exemption Is Limited to Circumstances 
Attending Immediate Transfer. — When 
there have been successive transfers of the 
property during the two-year period, the 
law intends to limit and define the exemp- 
tion to the circumstances attending the im- 
mediate transfer sought to be taxed, and to 
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limit the transferee claiming the exemption 
to the relationship existing between such 
transferee and the decedent from whom 
the estate is received — such transferee 
must be a Class A or Class B beneficiary 
of such decedent. Valentine v. Gill, 223 N. 
C. 396, 27 S. E. (2d) 2 (1943). 

Second Tax Required to Be Paid. — 
Where inheritance taxes, under the Rev- 
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enue Act of 1939, are paid on property 
passing from a wife’s estate to her hus- 
band, who dies within less than two years 
thereafter leaving the same property to 
a sister of his deceased wife, a second 
inheritance tax must be paid _ thereon. 
Valentine v. Gill, 223 N. C. 396, 27 S. E. 
(2d) 2 (1943). 


§ 105-15. When all heirs, legatees, etc., are discharged from lia- 


bility.—All heirs, legatees, devisees, administrators, executors, and trustees shall 
only be discharged from liability for the amount of such taxes, settlement of which 
they may be charged with, by paying the same for the use aforesaid as hereinafter 


provided. (1939, c. 158, s. 13.) 

Primary Liability of Devisees Not Af- 
fected by Compromise Agreement. — The 
primary liability of the devisees for the 
inheritance tax on the value of property 
devised to them under the will is not af- 
fected by any compromise agreement un- 
der which the ultimate disposition of the 
lands differs in whole or in part from that 
prescribed by the will. Pulliam v. Thrash, 
245 N.C. 636, 97'S. E. (2d) 253 (1957). 

Will devising certain lands to three dev- 
isees as tenants in common was estab- 
lished by verdict and judgment, and by 


was let in as a tenant in common and the 
land sold for partition. An additional in- 
heritance tax assessed was paid by the 
commissioner out of the proceeds of sale. 
It was held that the share of each of the 
three devisees was chargeable with one- 
third of the tax, and no part thereof was 
chargeable against the share of the person 
let in by the compromise agreement or 
her transferee in the absence of an ex- 
press or implied agreement to pay same. 
Pulliam v. Thrash, 245 N. C. 636, 97 S. 
EB, (2d) 253(1957). 


compromise agreement a fourth person 


§ 105-16. Interest and penalty.—All taxes imposed by this article shall 
be due and payable at the death of the testator, intestate, grantor, donor or 
vendor; if not paid within fifteen months from date of death of the testator, in- 
testate, grantor, donor, or vendor, such tax shall bear interest at the rate of six 
per centum (6%) per annum, to be computed from the expiration of fifteen months 
from the date of the death of such testator, intestate, grantor, donor, or vendor 
until paid: Provided, that if the taxes herein levied shall not be paid in full with- 
in two years from date of death of testator, intestate, grantor, donor, or vendor, 
then and in such case a penalty of five per centum (5%) upon the amount of taxes 
remaining due and unpaid shall be added: Provided further, that the penalty of 
five per centum (5%) herein imposed may be remitted by the Commissioner of 
Revenue in case of unavoidable delay in settlement of estate or of pending litiga- 
tion, and the Commissioner of Revenue is further authorized, in case of protracted 
litigation or other delay in settlement not attributable to laches of the party liable 
for the tax, to remit all or any portion of the interest charges accruing under this 
schedule, with respect to so much of the estate as was involved in such litiga- 
tion or other unavoidable cause of delay. Provided, that time for payment and 
collection of such tax may be extended by the Commissioner of Revenue for good 
reasons shown. (1939, c. 158, s. 14; 1947, c. 501, s. 1; 1953, c. 1302, s. 1.) 

Editor’s Note. — The 1947 amendment The 1953 amendment substituted “‘fif- 
struck out the former provision relating to teen months” for “twelve months” in two 
discount for payment within six months places in the second clause of the first 
from date of death of testator, etc. sentence. 


§ 105-17. Collection to be made by sheriff if not paid in two years. 
—If taxes imposed by this article are not paid within two years after the death 
of the decedent, it shal] be the duty of the Commissioner of Revenue to certify to 
the sheriff of the county in which the estate is located the amount of tax due upon 
such inheritance, and the sheriff shall collect the same as other taxes, with an ad- 
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dition of two and one-half per cent (214%) as sheriff's fees for collecting same, 
which fees shall be in addition to any salary or other compensation allowed by law 
to the sheriffs for their services; and the sheriff is hereby given the same rights 
of levy and sale upon any property upon which the said tax is payable as said 
officer is given for the collection of any and all other taxes. The sheriff shall make 
return to the Commissioner of Revenue of all such taxes within thirty days after 
collection. (1939, c. 158, s. 15.) 


§ 105-18. Executor, etc., shall deduct tax.—The executor or adminis- 
trator or other trustee paying any legacy or share in the distribution of any es- 
tate subject to said tax shall deduct therefrom at the rate prescribed, or if the 
legacy or share in the estate be not money, he shall demand payment of a sum to 
be computed at the same rates upon the appraised value thereof for the use of the 
State; and no executor or administrator shall pay or deliver any specific legacy or 
article to be distributed, subject to tax, except on the payment into his hands of a 
sum computed on its value as aforesaid; and in case of neglect or refusal on the 
part of said legatee to pay the same, such specific legacy or article, or so much 
thereof as shall be necessary, shall be sold by such executor or administrator at 
public sale, after notice to such legatee, and the balance that may be left in the 
hands of the executor or administrator shall be distributed as is or may be directed 
by law; and every sum of money retained by any executor or administrator or 
paid into his hands on account of any legacy or distributive share for the use of 
the State shall be paid by him to the proper officer without delay. (1939, c. 158, 
s. 16.) 

Applied in First Union Nat. Bank of Cited in Pulliam v. Thrash; 245 N. C. 
North Carolina v. Melvin, 259 N. C. 255, 636, 97 S. E. (2d) 253 (1957). 
130 S. E. (2d) 387 (1963). 


§ 105-19. Legacy for life, etc., tax to be retained, etc., upon the 
whole amount.—lf the legacy or devise subject to said tax be given to a bene- 
ficiary for life or for a term of years, or upon condition or contingency, with re- 
mainder to take effect upon the termination of the life estate or the happening of the 
condition or contingency, the tax on the whole amount shall be due and payable 
as in other cases, and said tax shall be apportioned between such life tenant and 
the remaindermen, such apportionment to be made by computation based upon 
the mortuary and annuity tables set out as $$ 8-46 and 8-47, and upon the basis 
of six per centum (6%) of the gross value of the estate for the period of expect- 
ancy of the life tenant in determining the value of the respective interests. When 
property is transferred or limited in trust or otherwise, and the rights, interest, 
or estate of the transferees or beneficiaries are dependent upon contingencies or 
conditions whereby they may be wholly or in part created, defeated, extended, or 
abridged, a tax shall be imposed upon said transfer at the highest rate, within 
the discretion of the Revenue Commissioner, which on the happening of any of 
the said contingencies or conditions would be possible under the provisions of this 
article, and such tax so imposed shall be due and payable forthwith out of the 
property transferred, and the Commissioner of Revenue shall assess the tax on 
such property. (1939, c. 158, s. 17.) 


§ 105-20. Legacy charged upon real estate, heir or devisee to de- 
duct and pay to executor, etc.—Whenever such legacy shall be charged up- 
on or payable out of real estate, the heir or devisee of such real estate, before 
paying the same to such legatee, shall deduct the tax therefrom at the rates afore- 
said, and pay the amount so deducted to the executor or administrator or the 
Commissioner of Revenue, and the same shall remain a charge upon such real 
estate until paid, and in detault thereof the same shall be enforced by the decrees 
of the court in the same manner as the payment of such legacy may be enforced: 
Provided, that all taxes imposed by this article shall be a lien upon the real and 
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personal property of the estate on which the tax is imposed or upon the proceeds 
arising from the sale of such property from the time said tax is due and payable, 
and shall continue a lien until said tax is paid and receipted for by the proper 
officer of the State: Provided further, that no lien for inheritance or estate taxes 
shall attach or affect the land after ten years from the date of death of the de- 
cedent. (1939, c. 158, s. 18; 1951, c. 643, s. 1; 1957, c. 1340, s. 1.) 

Editor’s Note. — The 1951 and 1957 Cited in Pulliam vy. Thrash, 245 N. C. 
amendments rewrote the last proviso. 636, 97 S. BE. (2d) 253 (1957). 


§ 105-21. Computation of tax on resident and nonresident dece- 
dents.—A tax shall be assessed on the transfer of property, including property 
specifically devised or bequeathed, made subject to tax as aforesaid in this State 
of a resident or nonresident decedent, if all or any part of the estate of such de- 
cedent, wherever situated, shall pass to persons or corporations taxable under this 
article, which tax shall bear the same ratio to the entire tax which the said es- 
tate would have been subject to under this article if such decedent had been a resi- 
dent of this State, and all his property, real and personal, had been located with- 
in this State, as such taxable property within this State bears to the entire estate, 
wherever situated. It shall be the duty of the personal representative to furnish 
to the Commissioner of Revenue such information as may be necessary or re- 
quired to enable the Commissioner to ascertain a proper computation of his tax. 
Where the personal representative fails or refuses to furnish information from 
which this assessment can be made, the property in this State liable to tax under 
this article shall be taxed at the highest rate applicable to those who are strangers 
in blood. (1939, c. 158, s. 19.) 


§ 105-22. Duties of the clerks of the superior court.—(a) It shall be 
the duty of the clerk of the superior court to obtain from any executor or ad- 
ministrator, at the time of the qualification of such executor or administrator, the 
address of the personal representative qualifying, the names and addresses of the 
heirs-at-law, legatees, distributees, devisees, etc., as far as practical; the approxi- 
mate value and character of the property or estate, both real and personal; the re- 
lationship of the heirs-at-law, legatees, devisees, etc., to the decedents, and for- 
ward the same to the Commissioner of Revenue on or before the tenth day of each 
month; and the Commissioner of Revenue shall furnish the several clerks blanks 
upon which to make said report, but the failure to so furnish blanks shall not re- 
lieve the clerk from the duty herein imposed. The clerk shall make no report of 
a death where the estate of a decedent is less than two thousand dollars ($2,000.- 
00) in value, when the beneficiary is husband or wife or child or grandchild of 
the decedent. Any clerk of the superior court who shall fail, neglect, or refuse to 
file such monthly reports as required by this section shall be liable to a penalty 
in the sum of one hundred dollars ($100.00) to be recovered by the Commissioner 
of Revenue in an action to be brought by the Commissioner of Revenue. 

(b) It shall also be the duty of the clerk of the superior court of each of the 
several counties of the State to enter in a book, prepared and furnished by the 
Commissioner of Revenue, to be kept for that purpose, and which shall be a pub- 
lic record, a condensed copy of the settlement of inheritance taxes of each estate, 
together with a copy of the receipt showing payment, or a certificate showing no 
tax due, as shall be certified to him by the Commissioner of Revenue. 

(c) For these services, where performed by the clerk, the clerk shall be paid 
by the Commissioner of Revenue, upon submission of proper certification that the 
service has been performed, as follows: For recording the certificate of the Com- 
missioner of Revenue showing no tax due, the sum of fifty cents (50¢). For re- 
cording the certificate of the Commissioner of Revenue, showing that the tax re- 
ceived by the State is one hundred dollars ($100.00) or less, he shall be paid 
the sum of two dollars ($2.00). For recording the certificate of the Commissioner 
of Revenue showing that the tax received by the State is more than one hundred 
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dollars ($100.00) and not over five hundred dollars ($500.00) he shall be paid 
the sum of three dollars ($3.00). For recording the certificate of the Commis- 
sioner of Revenue showing that the tax received by the State is more than five 
hundred dollars ($500.00) and not over one thousand dollars ($1,000.00) he shall 
be paid the sum of five dollars ($5.00). For recording of certificates of the Com- 
missioner of Revenue showing that the tax received by the State is more than 
one thousand dollars ($1,000.00) he shall be paid the sum of ten dollars ($10.00), 
which sum shall be the maximum amount paid for recording the certificate of the 
Commissioner of Revenue for any one estate: Provided, that where the decedent 
owned real estate in one or more counties, other than the county in which the ad- 
ministration of the estate is had, then the fee of the clerks of the courts of such 
other counties for recording the certificates of the Commissioner of Revenue shall 
be fifty cents (50¢) each, and the fee paid to the clerks of courts for recording 
the certificate of the Commissioner in the case of the settlements of the estates of 
nonresidents shall be one dollar ($1.00). The clerk of the superior court shall re- 
ceive the sum of two dollars ($2.00) for making up and transmitting to the Com- 
missioner of Revenue the report required in this section, containing a list of per- 
sons who died leaving property in his county during the preceding month, etc.: 
Provided, further, that where the clerk of the superior court has failed cr neglected 
to make the report required of him in this section, in that case he shall only re- 
ceive for recording the certificate of the Commissioner of Revenue the sum of fifty 
cents (50¢). 

The clerks of the superior courts of the several counties shall be allowed the 
fees provided for in this section in addition to other fees or salaries received by 
them. (1939, c. 158, s. 20; 1943, c. 400, s. 1; 1953, c. 1302, s. I.) 

Editor’s Note.—The 1943 amendment in- cents to one dollar. The 1953 amendment 
creased the fee, in the last sentence of the increased such fee to two dollars and made 
first paragraph of subsection (c), from fifty other changes. 


§ 105-23. Information by administrator and executor. — Every ad- 
ministrator shall prepare a statement in duplicate, showing as far as can be as- | 
certained the names of all the heirs-at-law and their relationship to decedent, and 
every executor shall prepare a like statement, accompanied by a copy of the will, 
showing the relationship to the decedent of all legatees, distributees, and devisees 
named in the will, and the age at the time of the death of the decedent of all lega- 
tees, distributees, devisees to whom property is bequeathed or devised for life or 
for a term of years, and the names of those, if any, who have died before the de- 
cedent, together with the postoffice address of executor, administrator, or trustee. 
If any of the heirs-at-law, distributees, and devisees are minor children of the de- 
cedent, such statement shall also show the age of each of such minor children. 
The statement shall also contain a complete inventory of all the real property of 
the decedent located in and outside the State, and of all personal property, wher- 
ever situate, of the estate, of all insurance policies upon the life of the decedent, 
together with an appraisal under oath of the value of each class of property em- 
braced in the inventory, and the value of the whole, together with any deductions 
permitted by this statute, so far as they may be ascertained at the time of filing 
such statement; and also the full statement of all gifts or advancements made by 
deed, grant, or sale to any person or corporation, in trust or otherwise, within 
three years prior to the death of the decedent. The statement herein provided for 
shall be filed with the Commissioner of Revenue at Raleigh, North Carolina, with- 
in fifteen months after the qualification of the executor or administrator, upon 
blank forms to be prepared by the Commissioner of Revenue. If any administra- 
tor or executor fails or refuses to comply with any of the requirements of this sec- 
tion, he shall be liable to a penalty in the sum of five hundred dollars ($500.00), 
to be recovered by the Commissioner of Revenue in an action to be brought by 
the Commissioner of Revenue to collect such sum in the superior court of Wake 
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County against such administrator or executor. The Commissioner of Revenue, for 
good cause shown, may remit all or any portion of the penalty imposed under the 
provisions of this section. Every executor or administrator may make a tentative 
settlement of the inheritance tax with the Commissioner of Revenue, based on the 
sworn inventory provided in this section: Provided, that this does not apply to 
estates of less than two thousand dollars ($2,000.00) in value when the bene- 
ficiaries are husband or wife or children or grandchildren, or parent or parents 
of the decedent. If any executor, administrator, collector, committee, trustee or 
any other fiduciary within or without this State holding or having control of any 
funds, property, trust or estate, the transfer of which becomes taxable under the 
provisions of this article, shall fail to file the statement herein required, within the 
times herein required, the Commissioner of Revenue is authorized and shall be 
required to secure the information herein required from the best sources avail- 
able, and therefrom assess the taxes levied hereunder, together with the penalties 
herein and otherwise provided. (1939, c. 158, s. 21; 1947, c. 501, s. 1; 1951, c. 
643, s. 1.) 

Editor’s Note. — The 1947 amendment from six to twelve months, and the 195t 
increased the time in the fourth sentence amendment raised it to fifteen months. 


§ 105-24. Access to safe deposits of a decedent; withdrawal of 
bank deposit, etc., payable to either husband or wife or the survivor. 
—No safe deposit company, trust company, corporation, bank, or other institu- 
tion, person or persons having in possession or control or custody, in whole or 
in part, securities, deposits, assets, or property belonging to or standing in the 
name of a decedent, or belonging to or standing in the joint names of a decedent 
and one or more persons, shall deliver or transfer the same to any person what- 
soever, whether in a representative capacity or not, or to the survivor or to the 
survivors when held in the joint names of a decedent and one or more persons, 
without retaining a sufficient portion or amount thereof to pay taxes or interest 
which would thereafter be assessed thereon under this article; but the Commis- 
sioner of Revenue may consent in writing to such delivery or transfer, and such 
consent shall relieve said safe deposit company, trust company, corporation, bank 
or other institution, person or persons from the obligation herein imposed. Pro- 
vided: The clerk of superior court of the resident county of a decedent may au- 
thorize in writing any bank, safe deposit company, trust company, or any other 
institution to transfer to the properly qualified representative of the estate any 
funds on deposit in the name of the decedent or the decedent and one or more 
persons when the total amount of such deposit or deposits is three hundred dol- 
lars ($300.00) or less, and when such deposit or deposits compose the total cash 
assets of the estate. Such authorization shall have the same force and effect as 
when issued in writing by the Commissioner of Revenue. Every safe deposit com- 
pany, trust company, corporation, bank or other institution, person, or persons en- 
gaged in the business of renting lock boxes for the safekeeping of valuable papers 
and personal effects, or having in their possession or supervision in such lock boxes 
such valuable papers or personal effects shall, upon the death of any person using 
or having access to such lock box, as a condition precedent to the opening of such 
lock box by the executor, administrator, personal representative, lessee or coten- 
ant of such deceased person, require the presence of the clerk of the superior court 
of the county in which such lock box is located. It shall be the duty of the clerk 
of the superior court, or his representative, in the presence of an officer or rep- 
resentative of the safe deposit company, trust company, corporation, bank, or other 
institution, person or persons, to make an inventory of the contents of any such 
iock box and to furnish a copy of such inventory to the Commissioner of Reve- 
nue, to the executor, administrator, personal representative, or cotenant of the de- 
cedent, and a copy to the safe deposit company, trust company, corporation, bank, 
or other institution, person, or persons having possession of such lock box ; pro- 
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vided, that for lock boxes to which decedent merely had access the inventory shall 
include only assets in which the decedent has or had an interest. The clerk of the 
superior court shall be paid for his services rendered as hereinbefore described 
by the representative of said estate at the time of his qualification the sum of 
two ($2.00) dollars for the first hour or portion thereof actually required for 
said services, and the sum of one ($1.00) dollar for each additional hour or por- 
tion thereof actually required for said services, subject to a maximum fee of five 
($5.00) dollars, and in addition thereto he shall receive the same mileage as is now 
allowed by law to witnesses for going from his office to any place located in his 
county to perform such services. The clerks of the superior court of the several 
counties shall be allowed the fees provided for in this section in addition to other 
fees or salaries received by them, and any and all provisions in local acts in con- 
flict with this article are hereby repealed. Notwithstanding any of the provisions 
of this section any life insurance company may pay the proceeds of any policy 
upon the life of a decedent to the person entitled thereto as soon as it shall have 
mailed to the Commissioner of Revenue a notice, in such form as the Commis- 
sioner of Revenue may prescribe, setting forth the fact of such payment; but if 
such notice be not mailed, all of the provisions of this section shall apply. 

Notwithstanding any of the provisions of this section, in any case where a 
bank deposit has been heretofore made or is hereafter made, or where building 
and loan stock has heretofore been issued or is hereafter issued, in the names of 
a husband and wife and payable to either or the survivor of them, such bank cr 
building and loan association may, upon the death of either of such persons, up- 
on mailing notice to the Commissioner of Revenue in such form as may be pre- 
scribed by the Commissioner stating the facts with respect to such deposits or 
stock, allow the survivor to withdraw as much as eighty per cent of such deposit 
or stock, and the balance thereof shall be retained by the bank or building and 
loan association to cover any taxes that may thereafter be assessed against such 
deposit or stock under this article. When such taxes as may be due on such de- 
posit or stock are paid, or when it is ascertained that there is no liability of such 
deposit or stock for taxes under this article, the Commissioner of Revenue shall 
furnish the bank or building and loan association his written consent for the pay- 
ment of the retained percentage to the survivor; and the Commissioner of Reve- 
nue may furnish such written consent to the bank or building and loan associa- 
tion upon the qualification of a personal representative of the deceased. No bank 
or building and loan association shall be liable for any failure to withhold the spec- 
ified percentage of such deposit or stock if the same was paid out prior to actual 
notice of the death of the deceased. 


Failure to comply with the provisions of this section shall render such safe de- 
posit company, trust company, corporation, bank or other institution, person or 
persons liable for the amount of the taxes and interest due under this article on 
the succession to such securities, deposits, assets, or property, but in any action 
brought under this provision it shall be a sufficient defense that the delivery or 
transfer of securities, deposits, assets, or property was made in good faith with- 
out knowledge of the death of the decedent and without knowledge of circum- 
stances sufficient to place the defendant on inquiry. (1939, c. 158, s. 2114; 1943, 
c2400 7s 1:; 1959, cal 1927) 


Editor’s Note. — The 1943 amendment 
changed the sentence of the first paragraph 
relating to clerk’s fee, and inserted the 
second paragraph. 

The 1959 amendment changed the first 
paragraph by inserting “‘or having access 


to” near the middle of the fourth sentence 
and inserting “lessee” near the end of such 
sentence. It also inserted the proviso at 
the end of the fifth sentence in the first 
paragraph. 


§ 105-25. Supervision by Commissioner of Revenue. — The Commis- 
sioner of Revenue shall have complete supervision of the enforcement of all pro- 
visions of the Inheritance Tax Act and the collections of all inheritance taxes 
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found to be due thereunder, and shall make all necessary rules and regulations 
for the just and equitable administration thereof. He shall regularly employ such 
deputies, attorneys, examiners, or special agents as may be necessary for the rea- 
sonable carrying out of its full intent and purpose. Such deputies, attorneys, ex- 
aminers, or special agents shall, as often as required to do so, visit the several 
counties of the State to inquire and ascertain if all inheritance taxes due from 
estates of decedents, or heirs-at-law, legatees, devisees, or distributees thereof 
have been paid; to see that all statements required by this article are filed by ad- 
ministrators and executors, or by the beneficiaries under wills where no executor 
is appointed; to examine into all statements filed by such administrators and ex- 
ecutors; to require such administrators and executors to furnish any additional 
information that may be deemed necessary to determine the amount of tax that 
should he paid by such estate. If not satisfied, after investigation, with valuation 
returned by the administrator or executor, the deputy, attorney, examiner, or 
appraiser shall make an additional appraisal after proper examination and inquiry, 
or may, in special cases, recommend the appointment by the Commissioner of 
Revenue of a special appraiser who, in such case, shall be paid five dollars ($5.00) 
per day and expenses for his services. If not satisfied with such additional ap- 
praisal, the administrator or executor may, within thirty days, request a conference 
with the Commissioner of Revenue, and the matter shall be determined as other 
cases by the Commissioner. (1939, c. 158, s. 22; 1955, c. 1350, s. 16.) 

Editor’s Note. — The 1955 amendment sioner of Revenue and from his decision to 
deleted the former last two sentences and the superior court, and added the present 
proviso relating to appeals to the Commis- last sentence in lieu thereof. 


§ 105-26. Proportion of tax to be repaid upon certain conditions.— 
Whenever debts shall be proven against the estate of a decedent after the dis- 
tribution of legacies from which the inheritance tax has been deducted in com- 
pliance with this article, and the legatee is required to refund any portion of the 
legacy, a proportion of the said tax shall be repaid to him by the executor or 
administrator if the said tax has not been paid into the State treasury, or shall 
be refunded by the State Treasurer, if it has been so paid in, upon certificate of 
the Commissioner of Revenue. (1939, c. 158, s. 23.) 


§ 105-27. Commissioner of Revenue may order executor, etc., to 
file account, etc.—If the Commissioner of Revenue shall discover that reports 
and accounts have not been filed, and the tax, if any, has not been paid as pro- 
vided in this article, he shall issue a citation to the executor, administrator, or 
trustee of the decedent whose estate is subject to tax, to appear at a time and 
place therein mentioned, not to exceed twenty days from the date thereof, and show 
cause why said report and account should not be filed and said tax paid; and 
when personal service cannot be had, notice shall be given as provided for serv- 
ice of summons by publication in the county in which said estate is located; and 
if said tax shall be found to be due, the said delinquent shall be adjudged to pay 
said tax, interest and cost; if said tax shall remain due and unpaid for a period 
of thirty days after notice thereof, the Commissioner of Revenue shall certify 
the same to the sheriff, who shall make collection of said tax, cost and commis- 
sions for collection, as provided in § 105-16. (1939, c. 158, s. 24.) 


§ 105-28. Failure of administrator, executor, or trustee to pay tax. 
—Any administrator, executor, or trustee who shall fail to pay the lawful inherit- 
ance taxes due upon any estate in his hands or under his control within two years 
from the time of his qualification shall be liable for the amount of the said taxes, 
and the same may be recovered in an action against such administrator, execu- 
tor, or trustee, and the sureties on his official bond. Any clerk of the court who 
shall allow any administrator, executor, or trustee to make a final settlement of his 
estate without having paid the inheritance tax due by law, and exhibiting his 
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receipt from the Commissioner of Revenue therefor, shall be liable upon his of- 
ficial bond for the amount of such taxes. (1939, c. 158, s. 25.) 


§ 105-29. Uniform valuation.—(a) If the value of any estate taxed un- 
der this schedule shall have been assessed and fixed by the federal government 
for the purpose of determining the federal taxes due thereon prior to the time 
the report from the executor or administrator is made to the Commissioner of 
Revenue under the provisions of this article, the amount or value of such estate 
so fixed, assessed, and determined by the federal government shall be stated in 
such report. If the assessment of the estate by the federal government shall be 
made after the filing of the report by the executor or administrator with the Com- 
missioner of Revenue, as provided in this article, the said executor or adminis- 
trator shall, within thirty days after receipt of notice of the final determination 
by the federal government of the value or amount of said estate as assessed and 
determined for the purpose of fixing federal taxes thereon, make report of the 
amount so fixed and assessed by the federal government, under oath or affirma- 
tion, to the Commissioner of Revenue. If the amount of said estate as assessed 
and fixed by the federal government shall be in excess of that theretofore fixed 
or assessed under this schedule for the purpose of determining the amount of 
taxes due the State from said estate, then the Commissioner of Revenue shall 
reassess said estate and fix the value thereof at the amount fixed, assessed, and 
determined by the federal government, unless the said executor or administrator 
shall, within thirty days after notice to him from the Commissioner of Revenue, 
show cause why the valuation and assessment of said estate as theretofore made 
should not be changed or increased. If the valuation placed upon said estate by 
the federal government shall be less than that theretofore fixed or assessed under 
this article, the executor or administrator may, within thirty days after filing 
his return of the amount so fixed or assessed by the federal government, file with 
the Commissioner of Revenue a petition to have the value of said estate reassessed 
and the same reduced to the amount as fixed or assessed by the federal govern- 
ment. In either event the Commissioner of Revenue shall proceed to determine, 
from such evidence as may be brought to his attention or which he shall other- 
wise acquire, the correct value of the said estate, and if the valuation is changed, 
he shall reassess the taxes due by said estate under this article and notify the 
executor or administrator of such fact. In the event the valuation of said estate 
shall be decreased and if there shall have been an overpayment of the tax in the 
amount of three dollars ($3.00) or more, the Commissioner of Revenue shall, with- 
in sixty (60) days after the final determination of the value of said estate and the 
assessment of the correct amount of tax against the same, refund the amount of 
such excess tax theretofore paid. In the event that the amount of such overpay- 
ment is less than three dollars ($3.00) the overpayment shall be refunded upon 
receipt by the Commissioner of Revenue of a written demand for such refund 
from the taxpayer. No overpayment shall be refunded, irrespective of whether up- 
on discovery or receipt of written demand if such discovery is not made or such 
demand is not received within three (3) years from the date set by the statute 
for the filing of the return or within six (6) months from the date of the pay- 
ment of the tax alleged to be an overpayment, whichever is the later. 


(b) [{ the executor or administrator shall fail to file with the Commissioner 
of Revenue the return under oath or affirmation, stating the amount or value at 
which the estate was assessed by the federal government as provided for in this 
section, the Commissioner of Revenue shall assess and collect from the executor 
or administrator a penalty equal to twenty-five per cent (25%) of the amount 
of any additional tax which may be found to be due by such estate upon reassess- 
ment and reappraisal thereof, which penalty shall under no condition be less than 
twenty-five dollars ($25.00) or more than five hundred dollars ($500.00) and 
which cannot be remitted by the Commissioner of Revenue except for good cause 
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shown. The Commissioner of Revenue is authorized and directed to confer quar- 
terly with the Department of Internal Revenue of the United States government 
to ascertain the value of estates in North Carolina which have been assessed for 
taxation by the federal government, and he shall co-operate with the said De- 
partment of Internal Revenue, furnishing to said Department such information 
concerning estates in North Carolina as said Department may request. (1939, c. 
158, s. 26; 1957, c. 1340, s. 14.) 

Editor’s Note. — The 1957 amendment section (a) and substituted therefor the 
deleted the former last sentence of sub- present last three sentences. 


§ 105-30. Executor defined.—Wherever the word “executor” appears in 
this article it shall include executors, administrators, collectors, committees, trus- 


tees, and all fiduciaries. (1939, c. 158, s. 27.) 


§ 105-31. Additional remedies for enforcement of tax. — In addition 
to all other remedies which may now exist under the law, or may hereafter be 
established, for the collection of the taxes imposed by the preceding sections of 
this article, the tax so imposed shall be a lien upon all of the property and upon 
all of the estate, with respect to which the taxes are levied, as well as collectible 
out of any other property, resort to which may be had for their payment; and the 
said taxes shall constitute a debt, which may be recovered in an action brought 
by the Commissioner of Revenue in any court of competent jurisdiction in this 
State, and/or in any court having jurisdiction of actions of debt in any state of 
the United States, and/or in any court of the United States against an adminis- 
trator, executor, trustee, or personal representative, and/or any person, corpora- 
tion, or concern having in hand any property, funds, or assets of any nature, with 
respect to which such tax has been imposed. No title or interest to such estate, 
funds, assets, or property shall pass, and no disposition thereof shall be made by 
any person claiming an interest therein until the said taxes have been fully paid. 
(1939, c. 158, s. 28.) 

Cited in Pulliam v. Thrash, 245 N. C. 

636, 97 S. E. (2d) 253 (1957). 


§ 105-32: Repealed by Session Laws 1957, c. 1340, s. 1. 


ARTICLE 2. 
Schedule B. License Taxes. 


§ 105-33. Taxes under this article.—(a) Taxes in this article or sched- 
ule shali be imposed as State license taxes for the privilege of carrying on the 
business, exercising the privilege, or doing the act named, and nothing in this 
article shall be construed to relieve any person, firm, or corporation from the pay- 
ment of the tax prescribed in this article or schedule: Provided, the obtaining 
of a license required by this article shall not of itself authorize the practice of a 
profession, business, or trade for which a State qualification license is required. 

(b) If the business made taxable or the privilege to be exercised under this ar- 
ticle or schedule is carried on at two or more separate places, a separate State li- 
cense for each place or location of such business shall be required. 

(c) Every State license issued under this article or schedule shall be for 
twelve (12) months, shall expire on the thirtieth day of June of each year, and 
shall be for the full amount of tax prescribed; provided, that where the tax ts 
levied on an annual basis and the licensee begins such business or exercises such 
privilege after the first day of January and prior to the thirtieth day of June of 
each year, then such licensee shall be required to pay one-half (1%) of the tax 
prescribed other than the tax prescribed to be computed and levied upon a gross 
receipts and/or percentage basis for the conducting of such business or the ex- 
ercising of such privilege to and including the thirtieth day of June, next follow- 
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ing. Every county, city and town license issued under this article or schedule 
shall be for twelve months, and shall expire on the thirty-first day of May or 
thirtieth day of June of each year as the governing body of such county, city 
or town may determine: Provided, that where the licensee begins such business 
or exercises such privilege after the expiration of seven months of the current 
license year of such municipality, then such licensee shall be required to pay 
one-half of the tax prescribed other than the tax prescribed to be computed upon 
a gross receipts and/or percentage basis. 

(d) The State license issued under §§ 105-41, 105-41.1, 105-42, 105-43, 105- 
45, 105-48, 105-53, 105-54, 105-55, 105-56, 105-57, 105-58, 105-59 and 105-91 
shall be and constitute a personal privilege to conduct the profession or business 
named in the State license, shall not be transferable to any other person, firm or 
corporation and shall be construed to limit the person, firm or corporation named 
in the license to conducting the profession or business and exercising the privi- 
lege named in the State license to the county and/or city and location specified 
in the State license, unless otherwise provided in this article or schedule. Other 
license issued for a tax year for the conduct of a business at a specified location 
shall upon a sale or transfer of the business be deemed a sufficient license for the 
succeeding purchaser for the conduct of the business specified at such location for 
the balance of the tax year: Provided, that if the holder of a license under this 
schedule moves the business for which a license has been paid to another location, 
a new license may be issued to the licensee at a new location for the balance of 
the license year, upon surrender of the original license for cancellation and the 
payment of a fee of five dollars ($5.00) for each license certificate reissued. 


(e) Whenever, in any section of this article or schedule, the tax is graduated 
with reference to the population of the city or town in which the business is to be 
conducted or the privilege exercised, the minimum tax provided in such section 
shall be applied to the same business or privilege when conducted or exercised 
outside of the municipality, unless such business is conducted or privilege exer- 
cised within one mile of the corporate limits of such municipality, in which event 
the same tax shall be imposed and collected as if the business conducted or the 
privilege exercised were inside of the corporate limits of such municipality: Pro- 
vided, that with respect to taxes in this article, assessed on a population basis, 
the same rates shall apply to incorporated towns and unincorporated places or 
towns aiike, with the best estimate of population available being used as a basis 
for determining the tax in incorporated places or towns. The term “places or 
towns” means any unincorporated community, point or collection of people hav- 
ing a geographical name by which it may be generally known, and is so generally 
designated. 

(f) All State taxes imposed by this article shall be paid to the Commissioner 
of Revenue, or to one of his deputies; shall be due and payable on or before the 
first day of July of each year, and after such date shall be deemed delinquent, 
and subject to all the remedies available and the penalties imposed for the pay- 
ment of delinquent State license and privilege taxes; provided, that if a person, 
firm, or corporation begins any business or the exercise of any privilege requir- 
ing a license under this article or schedule after the thirtieth day of June and 
prior to the thirtieth day of the following June of any year, then such person, 
firm, or corporation shall apply for and obtain a State license for conducting 
such business or exercising any such privilege in advance, and before the begin- 
ning of such business or the exercise of such privilege; and a failure to so apply 
and to obtain such State license shall be and constitute a delinquent payment of 
the State license tax due, and such person, firm, or corporation shall be subject 
to the remedies available and penalties imposed for the payment of such delin- 
quent taxes. 

(g) The taxes imposed and the rates specified in this article or schedule shall 
apply to the subjects taxed on and after the first day of June, one thousand nine 
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hundred thirty-nine, and prior to said date the taxes imposed and the rates speci- 
fied in the Revenue Act of one thousand nine hundred thirty-seven shall apply. 

(h) It shall be the duty of a grantee, transferee, or purchaser of any business 
or property subject to the State license taxes imposed in this article to make dili- 
gent inquiry as to whether the State license tax has been paid, but when such 
business or property has been granted, sold, transferred, or conveyed to an in- 
nocent purchaser for value and without notice that the vendor owed or is liable 
for any of the State license taxes imposed under this article, such property, while 
in the possession of such innocent purchaser, shall not be subject to any lien for 
such State license taxes. 

(1) All county or municipal taxes levied by the board of county commissioners 
of any county, or by the board of aldermen or other governing body of any mu- 
nicipality within this State, under the authority conferred in this article, shall be 
collected by the sheriff or tax collector of such county and by the tax collector of 
such city, and the county or municipal license shall be issued by such officer. 

(j) Any person, firm, or corporation who shall wilfully make any false state- 
ment in an application for a license under any section of this article or schedule 
shall be guilty of a misdemeanor, and upon conviction shall be fined and/or im- 
prisoned in the discretion of the court, which fine shall not be less than the amount 
of tax specified under such section, and shall be in addition to the amount of such 
tax. 

(k) Wherever the business taxed in $$ 105-61, 105-62, 105-79 and/or 105-84 
is of a seasonal character at summer or winter resorts, license may be issued for 
such seasonal business at one-half of the annual license tax for the four months’ 
period from June first to October first in summer resorts and from December first 
to April first in winter resorts. (1939, c. 158, s. 100; 1943, c. 400, s. 2; 1951, 
C204), S28 1955..c.. 981 35.31 11963,.c..294..8..3;) 


Editor’s Note. — The 1943 amendment 
added the proviso to the first paragraph. 
It substituted near the beginning of sub- 
section (d) the references to the enumer- 
ated sections for ‘thus obtained.” The 
amendment also inserted in said subsection 
the provision relating to sale or transf°- of 
business. 

The 1951 amendment inserted “105-41.1” 
in the first line of subsection (d). The 
1953 amendment added “105-91” to the list 
of sections in subsection (d). 

The 1963 amendment, effective July 1, 
1963, substituted “thirtieth day of June” 
for “thirty-first day of May’ in three 
places in the first sentence of subsection 
(c). It also substituted “July” for “June” 
near the beginning of subsection (f) and 
“thirtieth day of June” for “thirty-first 
day of May” and “thirtieth day of the 
following June of any year” for “thirty- 
first day of the following May of any year” 
in the proviso to subsection (f). Section 1 
of the amendatory act, effective June 1, 
1963, amended subsection (c) so as to ex- 
tend the duration of current licenses from 
twelve to thirteen months. Pursuant to s. 
10 of the amendatory act, the change ef- 
fected by s. 1 has not been codified. 


For comment on 1943 amendment, see 
DiNe Con leawek ev. 508s 

Where Several Occupations Conducted 
by Individual Where several occupations 
are conducted in a town by the same indi- 
vidual, a privilege tax on one does not pre- 
vent a similar tax on another. Guano Co. 
va slarborow126n Nie Ca6Syeshe soba ead 
(1900). 

Where Goods Manufactured in Another 
State.—The right of a state to tax traders, 
professions and avocations within the bor- 
ders of the state is unquestionable, though 
the goods dealt in be manufactured in an- 
other state. State v. Gorham, 115 N. C. 
721, 20 S. E. 179 (1894). 

Peddling.—A state license issued under 
§ 105-53 authorizes the licensee to engage 
in the business of peddling. State v. Byrd, 
259 Ni. C. 141513095. EB. (2d) 55 (1963). 

Applied in Eastern Carolina Tastee- 
Freez, Inc. v. Raleigh, 256 N. C. 208, 123 
S. E. (2d) 632 (1962). 

Cited in State v. Warren, 211 N. C. 75, 
189 S. E. 108 (1937); Duke Power Co. v. 
Bowles, 229 N. C. 143, 48 S. E. (2d) 287 
(1948). 


§ 105-34. Amusement parks. — (a) Every person, firm, or corporation 


engaged in ti.e business of operating a park, open to the public as a place of amuse- 
ment, and in which there may be either a bowling alley, trained animal show, 
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penny or nickel machine for exhibiting pictures, theatrical performance, or similar 
entertainment, shall apply for and obtain from the Commissioner of Revenue a 
State license for the privilege of conducting such amusement park, and shall pay 
for such license the following tax : 


State license fomtwoumonthismeeemeretc.. o 2 tn ksete tte Sle tet epetrie pina $200.00 
state’ license for: four*monthiogeeme 0. . >. fies eee Ltate ike cates eae 400.00 
otate licensetforverght] montane. . 2: )c's. 6 sea ae atest anes 600.00 
State licerise ‘for?twelye:monthemere on 0.2.) eee eee ete 800.00 


(b) This section shall not apply to bathing beaches which are not operated for 
more than four months each year. 

(c) The licensee shall have the privilege of doing any or all of the things set 
out in this section; but the operation of a carnival, circus, or a show of any kind 
that moves from place to place shall not be allowed under the State license pro- 
vided for in this section. 


(d) Counties shall not levy a license tax on the business taxed under this sec- 
tion. (1939, c. 158, s. 102.) 


§ 105-35. Amusements — traveling theatrical companies, etc. -- 
Every person, firm, or corporation engaged in the business of a traveling theatri- 
cal, traveling moving picture, and/or traveling vaudeville company, giving exhi- 
bitions or performances in any hall, tent, or other place not licensed under 8$ 
105-34 or 105-37, whether on account of municipal ownership or otherwise, shall 
apply for and obtain from the Commissioner of Revenue a State license for the 
privilege of engaging in such business, and pay for such license a tax of twenty- 
five dollars ($25.00) for each day or part of a day’s exhibits or performances: 
Provided, that 


(1) Artists exhibiting paintings or statuary work of their own hands shall 
only pay two dollars ($2.00) for such State license. 

(2) Such places of amusement as do not charge more than a total of fifty 
cents (50c) for admission at the door, including a reserved seat, and 
shall perform or exhibit continuously in any given place as much as 
one week, shall be required to pay for such State license a tax of 
twenty-five dollars ($25.00) per week. 

(3) The owner of the hall, tent, or other place where such amusements are 
exhibited or performances held shall be liable for the tax. 

(4) In lieu of the State license tax, hereinbefore provided for in this sec- 
tion, such amusement companies, consisting of not more than ten per- 
formers, may apply for an annual State-wide license, and the same 
may be issued by the Commissioner of Revenue for the sum of three 
hundred dollars ($300.00), paid in advance, prior to the first exhi- 
bition in the State, shall be valid in any county of this State, and 
shall be in full payment of all State license taxes imposed in this sec- 
tion. 

(5) Any traveling organization which exhibits animals or conducts side 
shows in connection with its exhibitions or performances shall not be 
taxed under this section, but shall be taxed as herein otherwise pro- 
vided. 

(6) The owner, manager, or proprietor of any such amusements described 
in this section shall apply in advance to the Commissioner of Reve- 
nue for a State license for each county in which a performance is to 
be given. 

Upon all performances taxable under this section there is levied, 
in addition to the license tax levied in this section, a tax upon the 
gross receipts of such business at the rate of tax levied in schedule 
E, §§ 105-164 to 105-187, upon retail sales of merchandise. The li- 
cense tax herein levied shall be treated as an advance payment of the 
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tax upon gross receipts herein levied, and the license tax shall be ap- 
plied as a credit upon or advance payment of the gross receipts tax. 
The Commissioner of Revenue may adopt such regulations as may 
be necessary to effectuate the provisions of this section and shall pre- 
scribe the form and character of reports to be made, and shall have 
such authority or supervision as may be necessary to effectuate the 
purposes of this subchapter. 

(7) Counties, cities, and towns may levy a license tax not in excess of the 
license tax levied by the State. 

(8) Where the taxpayer elects to pay an annual State-wide license in the 
sum of three hundred dollars ($300.00) in advance, as provided for 
in subdivision (4) of this section, counties, cities and towns may each 
levy a license tax not in excess of ten dollars ($10.00) per week, pro- 
vided such places of amusement do not charge more than a total of 
fifty cents (50c) for admission at the door, as provided for in sub- 
division (2) of this section. (1939, c. 158, s. 103.) 


§ 105-36. Amusements—manufacturing, selling, leasing, or distrib- 
uting moving picture films or checking attendance at moving picture 
shows.—Every person, firm, or corporation engaged in the business of manu- 
facturing, selling, leasing, furnishing and/or distributing films to be used in this 
State in moving picture theatres or other places at which an admission fee is 
charged shall apply for and obtain from the Commissioner of Revenue a State- 
wide license for the privilege of engaging in such business in this State, and shall 
pay for such license a tax of six hundred and twenty-five dollars ($625.00): Pro- 
vided, that persons, firms, or corporations engaged exclusively in the business of 
selling, leasing, furnishing and/or distributing films for use in places where no 
admission fee is charged or in schools, public or private, and other institutions of 
learning in this State, shall pay a tax of twenty-five dollars ($25.00). 

Any person, firm, or corporation engaged under contract or for compensation 
in the business of checking the attendance of any moving picture or show for the 
purpose of ascertaining attendance or amount of admission receipts at any theatre 
or theatres shall apply for and obtain from the Commissioner of Revenue a State 
wide license for the privilege of engaging in such business in this State, and shall 
pay for such license an annual tax of two hundred and fifty dollars ($250.00). 

Counties, cities, and towns shall not levy a license tax on the business taxed 
under this section. (1939, c. 158, s. 104; 1947, c. 981.) 

Editor’s Note.—The 1947 amendment re- 
wrote the first paragraph. 


§ 105-36.1. Amusements—outdoor theatres.—(a) Every person, firm 
or corporation engaged in the business of operating an outdoor or drive-in mov- 
ing picture show or places where vaudeville exhibitions or performances are given 
for compensation shall apply for and obtain in advance from the Commissioner 
of Revenue a State license for the privilege of engaging in such business and shall 
pay a tax in accordance with the following schedule: 

For drive-in or outdoor theatres located in or within ten miles of the corporate 
limits of cities and towns of 


Car Capacity Car Capacity Car Capacity Car Capacity 





Up to 150 150 to 300 300 to 500 500 or over 
less than 3,000 pop. $ 67 per car $.74 per car $.80 per car $ .87 per car 
3,000 to 5,000 pop. .74 per car .80 per car sor (Derecal .94 per car 
5,000 to 10,006 pop. .80 per car .87 per car .95 per car 1.00 per car 
10,000 to 20,000 pop. .87 per car .94 per car 1.00 per car 1.07 per car 
20,000 to 40,000 pop. .94 per car 1.00 per car 1.07 per car iat per car 
40,000 and over 1.00 per car 1.07 per car bs sper cat 1.34 per car 
a 
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In addition to the foregoing tax based upon population and car capacity, every 
operator of a business taxed under this section shall pay a tax of one dollar ($1.00) 
for each seat or seating space provided for patrons outside of motor vehicles driven 
into the enclosure by patrons. For the purpose of this section, car capacity shall 
be determined by the number of outlets provided for individual speakers. In the 
case of drive-in or outdoor theatres not equipped with individual speakers or out- 
lets therefor, but which are equipped with one or more central speakers, the car 
capacity shall be regarded and rated as two hundred (200). 

In the case of drive-in or outdoor theatres located within ten miles of the corpo- 
rate limits of more than one municipality, the tax herein levied shall be paid in 
accordance with the rate applicable to the largest of such municipalities. 

For the purpose of this section, unincorporated communities shall be regarded 
as incorporated municipalities, with the corporate limits deemed to extend one 
mile in every direction from the intersection of the two principal streets in such 
unincorporated community; and if there is no such intersection, then from the 
recognized business center of such unincorporated community. 

In the case of drive-in or outdoor theatres located more than ten miles from 
the corporate limits of any municipality, the tax shall be paid at the rate herein 
provided for such theatres located within ten miles of the corporate limits of a 
municipality having a population of 3,000 to 5,000. 

In the case of drive-in or outdoor theatres operating less than six months each 
year, the tax shall be one half the tax herein levied. 


(b) Cities and towns may levy upon the businesses taxed in this section not 
in excess of the following amounts: 


In cities or towns of less than 1,500 population ............0....- $ 12.50 
In cities or towns of 1,500 and less than 3,000 population .......... g1625 
In cities or towns of 3,000 and less than 5,000 population .......... 62.50 
In cities or towns of 5,000 and less than 10,000 population ........ 87.50 
In cities or towns of 10,000 and less than 15,000 population ........ 137.50 
In cities or towns of 15,000 and less than 25,000 population ........ 187.50 
In cities or towns of 25,000 population or over ..............004 212,50 
(1949¥ce 3927s. 1'91957 5G. 1340, S72 1950 cr 1250 fs, OFF) 
Editor’s Note.—The 1957 amendment re- The 1959 amendment changed the table 
wrote the rate schedule in the second para- in subsection (a). 


graph of subsection (a). 


§ 105-37. Amusements—moving pictures or vaudeville shows—ad- 
mission.—(a) Every person, firm, or corporation engaged in the business of 
operating a moving picture show or place where vaudeville exhibitions or per- 
formances are given or operating a theatre or opera house where public exhibi- 
tions or performances are given for compensation shall apply for and obtain in 
advance from the Commissioner of Revenue a State license for the privilege of 
engaging in such business, and shall pay for such State license for each room, hall, 
or tent used the following tax: 
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Seating Ca- Seating Ca- Seating Ca- 
pacity up to pacity of 600 pacity over 
600 Seats to 1200 seats 1200 Seats 


In cities or towns of less than 1,500 popu- 


FatIGN pee ee et et eee a, vs $ 83.34 $ 100.00 $ 133.34 
In cities or towns of 1,500 and less than 

SMA OOTMIRR ETO Ree ira ea ke cg ee ce 133.34 166.67 200.00 
In cities or towns of 3,000 and less than 

2.U0W POptulation., ANer hd hes fe a ic oo oe 166.67 200.00 266.67 
In cities or towns of 5,000 and less than 

LOLOOO Do pulaticetere as Micen. te... ee 233.34 266.67 400.00 
In cities or towns of 10,000 and less than 

SU BOnmAtOn eed ctr stesso 266.67 400.00 533.34 
In cities or towns of 15,000 and less than 

ee) MHOPUlAtiOU Am: «2. ahaa ee ke as 333.34 533.34 666.67 
In cities or towns of 25,000 and less than 

WOOO pnopiiationy et ue . es ATTA. 400.00 666.67 1,000.00 
In cities or towns of 40,000 population 

DLVOVER VAs RK MOET RIS. Bers 202 533.34 1,000.00 1,666.67 














(b) For any moving picture show operated more than two miles from the busi- 
ness center of any city having a population of twenty-five thousand, or over (for 
the purpose of this provision, the term “business center” to be defined as the in- 
tersection of the two principal business streets of the city), the tax levied shall 
be one-third of the above, based upon the population of the city in which such 
theatre is located or adjacent to. 

(c) For any moving picture show operated within the city limits or within 
one mile of the corporate limits of any city having a population of twenty-five 
thousand (25,000), or over, and known as neighborhood or suburban theatres, 
or for any theatre operated exclusively for colored people in a city having a popu- 
lation of two thousand five hundred (2,500), or over, the tax levied shall be one- 
third of the above tax, based upon the population of such city. 

(d) For any moving picture show operated at bathing beaches or resort towns 
for less than six months each year, the tax levied shall be one-half the annual tax 
provided above, based upon the population of the city or town in which such sea- 
sonal moving picture show shall be operated. 

(e) For any motion picture show operating three days or less each week, the 
tax levied shall be one-half the annual tax provided above, based upon the popu- 
lation of the city or town in which such theatre is located. 

(f) Counties shall not levy any license tax on the business taxed under the 
foregoing portions of this section. On the business described in the first para- 
graph of this section, cities and towns may levy a license tax not in excess of the 
following : 


In cities or towns of less than 1,500 population .................. $ 12.50 
In cities or towns of 1,500 and less than 3,000 population .......... Si25 
In cities or towns of 3,000 and less than 5,000 population ......... 62.50 
In cities or towns of 5,000 and less than 10,000 population ........ 87.50 
In cities or towns of 10,000 and less than 15,000 population ....... S/O 
In cities or towns of 15,000 and less than 25,000 population ........ 187.50 
In cities or towns of 25,000 population or over ..........ceeeeee. 212.50 


On the business described in subsection (b) of this section, cities and towns 
may levy a license tax not in excess of one hundred dollars ($100.00) ; and on 
a business described in subsections (c), (d) or (e) of this section, cities and 
towns may levy a license tax not in excess of one-half of the tax authorized by 
the schedule set forth in this subsection. (1939, c. 158, s. 105; 1943, c. 400, s. 2; 
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[O45 Ree 708 er 2 1947 Cm S0 iter al 949 SCS Oo msrelen Ge 1201:S 195 een 340; 


s. 2; 1959, c. 1259, s. 9G.) 

Editor’s Note.—The 1943 amendment re- 
wrote this section which formerly also 
covered the subject matter of § 105-37.1, 
and the 1945 amendment made changes in 
such subject matter. The 1947 amendment 
rewrote subsection (f), and also rewrote 
former provisions as subsections (a) and 
(b) of § 105-37.1. The 1949 amendments re- 
wrote subsection (c) of this section. 

The 1957 amendment rewrote the rate 
schedule in subsection (a). 

The 1959 amendment rewrote the sched- 
ule of State license taxes in subsection 


Educational Entertainment Hall Ex- 
empt.—A musical conservatory, owning a 
hall in which it gives musical entertain- 
ments for the special benefit of its pupils 
and teachers, charging for admission there- 
to, is not liable for the opera house tax 
herein provided. Markham v. Southern 
Conservatory of Music, 130 N. C. 276, 41 
S. E. 531 (1902). 

The federal census in use at the time is 
the basis of determining population for the 
purposes of this section. State v. Prevo, 
178. N.C. 740, 10155 Ba s70 (19193 


(a). 
For comment on the 1943 amendment, 
see 21 N. C. Law Rev. 368. 


§ 105-37.1. Amusements — forms of amusement not otherwise 
taxed.—(a) Every person, firm or corporation engaged in the business of giv- 
ing, offering or managing any form of entertainment or amusement not other- 
wise taxed or specifically exempted in this article, for which an admission is 
charged, shall pay an annual license tax for each room, hall, tent or other place 
where such admission charges are made, graduated according to population, as 
follows: 


In cities or towns of less_than 1,500 population: /5.-2us. up acme ols $10.00 
In cities or towns of 1,500 and less than 3,000 population .......... 15.00 
In cities or towns of 3,000 and less than 5,000 population .......... 20.00 
In cities or towns of 5,000 and less than 10,000 population ........ 25.00 
In cities or towns of 10,000 and less than 15,000 population ...... 30.00 
In cities or towns of 15,000 and less than 25,000 population ........ 40.00 
Inseitiessor towns oly29,.000 population OLsOVete yan: topics ae a 50.00 


In addition to the license tax levied in the above schedule, such person, firm, 
or corporation shall pay an additional tax upon the gross receipts of such busi- 
ness at the rate of tax levied in article V, schedule EF, §§ 105-164 to 105-187, 
upon retail sales of merchandise. Reports shall be made to the Commissioner of 
Revenue, in such form as he may prescribe, within the first ten days of each 
month covering all such gross receipts for the previous month, and the additional 
tax herein levied shall be paid monthly at the time such reports are made. The 
annual license tax herein levied shall be treated as an advance payment of the tax 
upon gross receipts herein levied, and the annual license tax shall be applied as 
a credit upon or advance payment of the gross receipts tax. 

Every person, firm, or corporation giving, offering, or managing any dance or 
athletic contest of any kind, except high school and elementary school athletic con- 
tests, for which an admission fee in excess of fifty cents (50c) is charged, shall 
pay an annual license tax of five dollars ($5.00) for each location where such 
charges are made, and, in addition, a tax upon the gross receipts derived from ad- 
mission charges in excess of fifty cents (50c) at the rate of tax levied in article 
V, schedule E, §§ 105-164 to 105-187, upon retail sales of merchandise. The ad- 
ditional tax upon gross receipts shall be levied and collected in accordance with 
such regulations as may be made by the Commissioner of Revenue. No tax shall 
be levied on admission fees for high school and elementary school contests. The 
tax levied in this last portion of this section shall apply to all privately owned 
toll bridges, including all charges made for all vehicles, freight and passenger, 
and the minimum charge of fifty cents (50c) for admission shall not apply to 
bridge tolls. 
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Dances and other amusements actually promoted and managed by civic and 
private and public secondary schools, shall not be subject to the license tax im- 
posed by this section and the first one thousand dollars ($1,000.00) of gross 
receipts derived from such events shall be exempt from the gross receipts tax 
herein levied when the entire net proceeds of such dances or other amusements 
are used exclusively for the school or civic and charitable purposes of such 
organizations and not to defray the expenses of the organization conducting 
such dance or amusement. The mere sponsorship of dance or other amusement 
by such a school, civic, or fraternal organization shall not be deemed to exempt 
such dance or other amusement as provided in this paragraph, but the exemption 
shall apply only when the dance or amusement is actually managed and con- 
ducted by the school, civic, or fraternal organization and the proceeds are used 
as hereinbefore required. 

(b) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of one-half the 
base tax levied herein. (1939, c. 158, s. 105; 1943, c. 400, s. 2; 1945, c. 708, s. 
pA ci SOU lise 22, 1963,-c51 1231.) 

Local Modification.—Cabarrus: 1961, c. The 1963 amendment added the last 
1032. paragraph to subsection (a). 

Editor’s Note.—Prior to the 1947 amend- 
ment the provisions of this section were 
covered by § 105-37. 


§ 105-38. Amusements — circuses, menageries, wild west, dog 
and/or pony shows, etc.—Every person, firm, or corporation engaged in the 
business of exhibiting performances, such as a circus, menagerie, wild west show, 
dog and/or pony show, or any other show, exhibition or performance similar 
thereto, not taxed in other sections of this article, shall apply for and obtain a 
State license from the Commissioner of Revenue for the privilege of engaging in 
such business, and pay for such license the following tax for each day or part of 
a day: 

(1) Such shows and/or exhibitions traveling on railroads and requiring 
transportation of: 


Not more than two cars ...... A Brahe eas tats Soetaes $ 30.00 
HY eesfO eve scares IfCltisive ae wees tits a etter sie, e'd @ a ose. Pas ee, 45.00 
Six to ten cars, inclusive ....... San Wi hare tas i vane 90.00 
Bleyennto.dwetity: carserinclusivey ita. a. ot aan cess oo = pelea eee 120.00 
Twenty-one. td, tnirty scars, JOCIISIVGl a vine se oh aces “neta: ee, 5.00 
IMrey-oneetor tity *Cars,= WiClusiVems. pares cee aie. ween aces peters 250,00 
EI. tite CALS ae tae ny et «ats cane wae’ = die Soa gates uae mere, ee: 2 300.00 


(2) Such shows and/or exhibitions traveling by automobiles, trucks, or other 
vehicles, other than railroad cars, and requiring transportation by: 


WloteOver two, Velicles: two. ts saitce Muet fa) chills «53 oes miners « apy 7.90 
Lhtee LO ut yep VeuiClosmins ew pie eile ayaa» & >, ¢ a sik ve = sete <e fae, 10,00 
Sime Torben Veniclegens che Wee ete ye tals hs 10's eae sl si ewe Gals a lele els +» 15.00 
Eleven to twenty vehicles ...... SP eine goin th eet os ett atata e's 25.00 
‘Twenty-one to thirty velicleson es istsiy els oats awa ae hee iy A eve 45.00 
Thirty-one to fifty vehicles ....... Meer WH Tate Wisi Aciatataiaiens ee"p) tax .- 60.00 
Fifty-one! to seventy-five Vehicles a sar. i'ei. de tic cre na cwleemsnee 75.00 
Seventy-six:to one hundred vehicles .........,22dnrcesdscvees 100.00 
Over one hundred vehicles, per vehicle in excess thereof ........ 5.00 


It is the intent of this subdivision that every vehicle used in trans- 
porting circus property or personnel, whether owned by the circus or 
by others, shall be counted in computing the tax. = 

(3) Every person, firm, or corporation by whom any show or exhibition 
taxed under this section is owned or controlled shall file with the Com- 
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missioner of Revenue, not less than five days before entering this State 
for the purpose of such exhibitions or performances therein, a state- 
ment, under oath, setting out in detail such information as may be 
required by the Commissioner of Revenue covering the places in the 
State where exhibitions or performances are to be given, the character 
of the exhibitions, the mode of travel, the number of cars or other 
conveyances used in transferring such shows, and such other and fur- 
ther information as may be required. Upon receipt of such statement, 
the Commissioner of Revenue shall fix and determine the amount of 
State license tax with which such person, firm, or corporation 1s charge- 
able, shall endorse his findings upon such statement, and shall trans- 
mit a copy of such statement and findings to each such person, firm, or 
corporation to be charged, to the sheriff or tax collector of each county 
in which exhibitions or performances are to be given, and to the divi- 
sion deputy of the Commissioner of Revenue, with full and particular 
instructions as to the State license tax to be paid. Before giving any 
of the exhibitions or performances provided for in such statement, the 
person, firm, or corporation making such statement shall pay the Com- 
missioner of Revenue the tax so fixed and determined. If one or more 
of such exhibitions or performances included in such statement and 
for which the tax has been paid shall be canceled, the Commissioner 
of Revenue may, upon proper application made to him, refund the 
tax for such canceled exhibitions or performances. Every such per- 
son, firm, or corporation shall give to the Commissioner of Revenue 
a notice of not less than five days before giving any of such exhibi- 
tions or performances in each county. 


(4) The sheriff of each county in which such exhibitions or performances are 


advertised to be exhibited shall promptly communicate such informa- 
tion to the Commissioner of Revenue; and if the statement required in 
this section has not been filed as provided herein, or not filed in time 
for certified copies thereof, with proper instructions, to be transmitted 
to the sheriffs of the several counties and the division deputy commis- 
sioner, the Commissioner of Revenue shall cause his division deputy 
to attend at one or more points in the State where such exhibitions 
or performances are advertised or expected to exhibit, for the pur- 
pose of securing such statement prescribed in this section, of fixing 
and determining the amount of State license tax with which such per- 
son, firm, or corporation is taxable, and to collect such tax or give 
instructions for the collection of such tax. 


(5) Every such person, firm, or corporation by whom or which any such ex- 


hibition or performance described in this section is given in any county, 
city or town, or within five miles thereof, wherein is held an annual 
agricultural fair, during the week of such annual agricultural fair, shail 
pay a State license of one thousand dollars ($1,000.00) for each ex- 
hibition or performance in addition to the license tax first levied in this 
section, to be assessed and collected by the Commissioner of Revenue 
or his duly authorized deputy. 


(6) The provisions of this section, or any other section of this article, shall 


not be construed to allow without the payment of the tax imposed 
in this section, any exhibition or performance described in this sec- 
tion for charitable, benevolent, educational, or any other purpose what- 
soever, by any person, firm, or corporation who is engaged in giving 
such exhibitions or performances, no matter what terms of contract 
may be entered into or under what auspices such exhibitions or per- 
formances are given. It being the intent and purpose of this section 
that every person, firm, or corporation who or which is engaged in 
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tlie business of giving such exhibitions or performances, whether a 
part or all of the proceeds are for charitable, benevolent, educational, 
or other purposes or not, shall pay the State license tax imposed in 
this section. 

(7) Every such person, firm, or corporation who shall give any such exhibi- 
tions or performances mentioned in this section within this State, be- 
fore the statement provided for has been filed with the Commissioner 
of Revenue, or before the State license tax has been paid, or which shall, 
after the filing of such statement, give any such exhibitions or per- 
formances taxable at a higher rate than the exhibition or performance 
authorized by the Commissioner of Revenue upon the statement filed, 
shall pay a State license tax of fifty per cent (50%) greater than 
the tax hereinbefore prescribed, to be assessed and collected either by 
the Commissioner of Revenue or by his division deputy. 

Upon all performances taxable under this section there is levied, in 
addition to the license tax levied in this section, a tax upon the gross 
receipts of such business at the rate of tax levied in Schedule FE, §§ 
105-164 to 105-187, upon retail sales of merchandise. The license tax 
herein levied shall be treated as an advance payment of the tax upon 
gross receipts herein levied, and the license tax shall be applied as a 
credit upon or advance payment of the gross receipts tax. The Com- 
missioner of Revenue may adopt such regulations as may be neces- 
sary to effectuate the provisions of this section and shall prescribe the 
form and character of reports to be made, and shall have such author- 
ity of supervision as may be necessary to effectuate the purpose of 
this subchapter. 

(8) In lieu of the tax levied in § 105-86, each circus, or other form of 
amusement taxed under this section, advertising by means of outdoor 
advertising displays, a bill posting or as otherwise defined in § 105- 
86, shall pay a tax of one hundred dollars ($100.00) for a State-wide 
license for the privilege of advertising in this manner, said tax to be 
in addition to the other taxes levied in this section. 

(9) Counties, cities, and towns may levy a license tax on the business taxed 
under this section not in excess of one-half of the license tax levied 
by the State, but shall not levy a parade tax or a tax under subdivi- 
sion (8) of this section. (1939, c. 158, s. 106.) 


§ 105-39. Amusements—carnival companies, etc.—(a) Every person, 
firm, or corporation engaged in the business of a carnival company or a show of 
like kind, moving picture and vaudeville shows, museums and menageries, merry- 
go-rounds, ferris wheels, riding devices, and other like amusements, and enter- 
prises, conducted for profit, under the same general management, or an aggregate 
of shows, amusements, eating places, riding devices, or any of them operating to- 
gether on the same lot or contiguous lots or streets, traveling from place to place, 
whether owned and actually operated by separate persons, firms, or corporations 
or not, filling week-stand engagements, or giving week-stand exhibitions, under 
canvas or not, shall apply for and obtain from the Commissioner of Revenue a 
State license for the privilege of engaging in such business or amusement, and 
shall pay for such license for each week, or part of a week, a tax based according 
to the population of the city or town in which such carnival is showing as follows: 


In cities or towns of less than 2,500 population ........... oY en ne $100.00 
In cities or towns of 2,500 population and less than 10,000 ........ 200.00 
In cities or towns of more than 10,000 population ................ 300.00 


Provided that any carnival operating within a radius of five miles of any city 
shall pay the same tax as if they were actually showing within the city limits of 
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said town. Provided further that if such a carnival operates over five miles from 
any city or town such a carnival shall be liable for a tax of one hundred dollars 
($100.00) per week or part of a week. 


Provided, that when a person, firm, or corporation exhibits only riding devices 
which are not a part of, nor used in connection with any carnival company, the 
tax shall be ten dollars ($10.00) per week for each such riding device, provided 
that counties, cities and towns may levy and collect a license tax upon such rid- 
ing devices not in excess of five dollars ($5.00) for each such device. 


Provided, further, that it shall be unlawful under this section for the owners 
and/or operators of riding devices to operate, or cause to be operated, any show, 
game, stand or other attraction whatsoever. 


(b) This section shall not repeal any local act prohibiting any of the shows, 
exhibitions, or performances mentioned in this section, or limit the authority of 
the board of county commissioners of any county, or the board of aldermen or 
other governing body of any city or town, in prohibiting such shows, exhibitions, 
or performances. If the Commissioner of Revenue shall issue a State license for 
any such show, exhibition, or performance in any county or municipality having 
a local statute prohibiting the same, then the said State license shall not author- 
ize such show, exhibition, or performance to be held in such county or munici- 
pality, but the Commissioner of Revenue shall refund, upon proper application, 
the tax paid for such State license. 


(c) No person, firm, or corporation, nor any aggregation of same, giving such 
shows, exhibitions, or performances, shall be relieved from the payment of the 
tax levied in this section, regardless of whether or not the State derives a benefit 
from same. Nor shall any carnival operating or giving performances or exhibi- 
tions, in connection with any fair in North Carolina, be relieved from the pay- 
ment of tax levied in this section. It is the intent and purpose of this section that 
every person, firm, or corporation, or aggregation of same which is engaged in 
the giving of such shows, exhibitions, performances, or amusements, whether the 
whole or a part of the proceeds are for charitable, benevolent, educational, or other 
purposes whatsoever, shall pay the State license taxes provided for in this sec- 
tion. 


It is not the purpose of this article to discourage agricultural fairs in the State, 
and to further this cause, no carnival company will be allowed to play a “still 
date” in any county where there is a regularly advertised agricultural fair, thirty 
days prior to the dates of said fair. An agricultural fair shall be construed as mean- 
ing one that has operated at least one year prior to March 24, 1939. 


Upon all performances taxable under this section there is levied, in addition to 
the license tax levied in this section, a tax upon the gross receipts of such busi- 
ness at the rate of tax levied in Schedule E, §§ 105-164 to 105-187, upon retail 
sales of merchandise. The license tax herein levied shall be treated as an advance 
payment of the tax upon the gross receipts herein levied, and the license tax shall 
be appiied as a credit upon or advance payment of the gross receipts tax. The 
Commissioner of Revenue may adopt such regulations as may be necessary to 
effectuate the provisions of this section and shall prescribe the form and character 
of reports to be made, and shall have such authority or supervision as may be 
necessary to effectuate the purposes of this subchapter. 

Nothing herein contained shall prevent veterans’ organizations and posts char- 
tered by Congress or organized and operated on a state-wide or nation-wide basis 
from holding fairs or tobacco festivals on any dates which they may select, pro- 
vided said fairs or festivals have heretofore been held as annual events. 


(d) Counties, cities and towns may levy a license tax on the business taxed 
hereunder not in excess of one-half of that levied by the State. (1939, c. 158, s. 
107;s1 941 ic. 50,5. 3* 19475-5017 s) 2° 1951 C1 b4g067 4.) 
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Editor’s Note—The 1941 amendment re- 
wrote a portion of subsection (a), and the 
1947 amendment substituted “thirty” for 
“fifteen” in the second paragraph of sub- 
section (c). 
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The 1951 amendment rewrote the last 
paragraph of subsection (c). 

For comment on the 1941 amendment, 
see 19 N. C. Law Rev. 529. 


§ 105-40. Amusements—certain exhibitions, performances, and en- 


tertainments exempt from license tax.—All exhibitions, performances, and 
entertainments, except as in this article expressly mentioned as not exempt, pro- 
duced by local talent exclusively, and for the benefit of religious, charitable, be- 
nevolent or educational purposes, and where no compensation is paid to such local 
talent shall be exempt from the State license tax. (1939, c. 158, s. 108. ) 

Educational Entertainment Hall Ex- able for the opera house tax provided in 


empt.—A musical conservatory, owning a 
hall in which it gives entertainments for 
the special benefit of its pupils and teach- 


§ 105-37. Markham v. Southern Conserv- 
atory of Music, 130 N. C. 276, 41-S. E. 
531 (1902). 


ers, charging admission thereto, is not li- 


§ 105-41. Attorneys at law and other professionals. — (a) Every 
practicing attorney at law, practicing physician, veterinary, surgeon, osteopath, 
chiropractor, chiropodist, dentist, oculist, optician, optometrist, any person prac- 
ticing any professional art of healing for a fee or reward, every practicing pro- 
fessional engineer as defined in chapter 89 of the General Statutes, every prac- 
ticing land surveyor as defined in chapter 89 of the General Statutes, every archi- 
tect and landscape architect, photographer, canvasser for any photographer, agent 
of a photographer in transmitting pictures or photographs to be copied, enlarged 
or colored (including all persons enumerated in this section employed by the State, 
county, municipality, a corporation, firm or individual), and every person, whether 
acting as an individual, as a member of a partnership, or as an officer and/or 
agent of a corporation, who is engaged in the business of selling or offering for 
sale, buying or offering to buy, negotiating the purchase, sale, or exchange of real 
estate, or who is engaged in the business of leasing or offering to lease, renting 
or offering to rent, or of collecting any rents as agent for another for compensa- 
tion, or who is engaged in the business of soliciting and/or negotiating loans on 
real estate as agent for another for a commission, brokerage and/or other com- 
pensation, shall apply for and obtain from the Commissioner of Revenue a State- 
wide license for the privilege of engaging in such business or profession, or the 
doing of the act named, and shall pay for such license twenty-five dollars ($25.- 
00) : Provided, that no professional man or woman shall be required to pay a privi- 
lege tax after he or she has arrived at the age of seventy-five years. Further pro- 
vided, that it shall be unlawful for a nonresident of this State to engage in the 
real estate business in this State, as defined in this section, unless the State of 
residence of such person will permit a resident of this State to engage in such 
business. Any person who shall engage in the real estate business in this State 
in violation of the terms of this provision shall be guilty of a misdemeanor and 
shall be punished in the discretion of the court; and further provided, that the ob- 
taining of a real estate dealer’s license by such person shall not authorize such 
nonresident to engage in the real estate business in this State, and provided further 
that in all prosecutions under this section, a certificate under the hand and seal 
of the Commissioner of Revenue that the accused filed no income tax returns with 
his department for the preceding taxable year shall be prima facie evidence that 
the accused is a nonresident and that his license is void. 

(b) Persons practicing the professional art of healing for a fee or reward shall 
be exempt from the payment of the license tax levied in the preceding paragraph 
ot this section, if such persons are adherents of established churches or religious 
organizations and confine their healing practice to prayer or spiritual means. 

(c) Every person engaged in the public practice of accounting as a principal, 
or as a manager of the business of public accountant, shall pay for such license 
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twenty-five dollars ($25.00), and in addition shall pay a license of twelve and fifty 
one-hundredths dollars ($12.50) for each person employed who is engaged in 
the capacity of supervising or handling the work of auditing, devising or install- 
ing systems of accounts. 

(d) Every licensed mortician or embalmer shall in like manner apply for and 
obtain from the Commissioner of Revenue a State-wide license for practicing his 
profession, whether for himself or in the employ of another of ten dollars ($10.00). 

(e) Licenses issued under this section are issued as personal privilege licenses 
and shall not be issued in the name of a firm or corporation: Provided, that a li- 
censed photographer having a located place of business in this State, shall be lia- 
ble for a license tax on each agent or solicitor, employed by him for soliciting busi- 
ness. If any person engages in more than one of the activities for which a privi- 
lege tax is levied by this section, such person shall be liable for a privilege tax 
with respect to each activity engaged in. 

(f) Only one-half of the tax levied in this section shall be collected from those 
persons whose gross receipts from the business or profession for the preceding year 
did not exceed one thousand dollars ($1,000.00). 

(g) License revocable for failure to pay tax. Whenever it shall be made to ap- 
pear to any judge of the superior court that any person practicing any protession 
for which the payment of a license tax is required by this section has failed, or 
fails, to pay the professional tax levied in this section, and execution has been is- 
sued for the same by the Commissioner of Revenue and returned by the proper 
officer “no property to be found,” or returned for other cause without payment 
of the tax, it shall be the duty of the judge presiding in the superior court of the 
county in which such person resides, upon presentation therefor, to cause the clerk 
of said court to issue a rule requiring such person to show cause by the next term 
of court why such person should not be deprived of license to practice such pro- 
fession for failure to pay such professional tax. Such rule shall be served by the 
sheriff upon said person twenty days before the next term of the court, and if at 
the return term of court such person fails to show sufficient cause, the said judge 
may enter a judgment suspending the professional license of such person until all 
such tax as may be due shall have been paid, and such order of suspension shall 
be binding upon all courts, boards and commissions having authority of law in 
this State with respect to the granting or continuing of license to practice any such 
profession. 

(h) Counties, cities, or towns shall not levy any license tax on the business or 
professions taxed under this section; and the State-wide license herein provided 
for shali privilege the licensee to engage in such business or profession in every 
county, city, or town in this State. (1939, c. 158, s. 109; 1941, c. 50, s. 3; 1943, 
c. 400, s. 2; 1949, c. 683; 1953, c. 1306; 1957, c. 1064.) 


Editor’s Note. — The 1941 amendment 
struck out a provision of subsection (h) 
excepting photographers, etc. Prior to the 
amendment each county and city had the 
privilege of levying a similar tax upon 
photographers. Lucas v. Charlotte, 14 F. 
Supp. 163 (1936). 

The 1943 amendment added the last sen- 
tence of subsection (e.) 

The 1949 amendment added a part of 
subsection (a). 

The 1953 amendment struck out near 
the beginning of the first sentence of sub- 
section (a) the words “civil engineer, 
electrical engineer, mining engineer, me- 
chanical engineer” and inserted in lieu 
thereof the words “every practicing pro- 
fessional engineer as defined in chapter 


89 of the General Statutes every practic- 
ing land surveyor as defined in chapter 89 
of the General Statutes, every’. The 1957 
amendment inserted subsection (b). 

For comment on the 1943 amendment, 
see 21 N. C. Law Rev. 367. 

Persons Making “Negatives” Are Pho- 
tographers Subject to License Tax.—To 
solicit persons to have their photographs 
taken, arrange for the sitting, and actually 
have the camera present and take what is 
popularly called a picture, but in fact is a 
“negative,” which is the outline of the sub- 
ject on glass, is engaging within the State 
in the profession or business of photog- 
raphy within the meaning of this section. 
Lucas v. Charlotte, 14 F. Supp. 163 (1936). 

Although the “negatives” are sent to an- 
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other state for development the assessment 
of the tax under this section on photog- 
raphers does not constitute an _ inter- 
ference with or burden upon interstate 
commerce. Lucas v. Charlotte, 14 F. Supp. 
163 (1936). 

Discriminatory Statute Applying to Real 
Estate Brokers Is Unconstitutional.— Pub- 
lic-Local Laws of 1927, c. 241, requiring 
real estate brokers and salesmen in certain 


Cu. 105. Taxation 


§ 105-43 


designated counties to be licensed by a real 
estate commission on the basis of moral 
character and proficiency in the public in- 
terest, and requiring the payment of a li- 
cense fee in addition to the license required 
by this section, was held unconstitutional 
as discriminatory. State v. Warren, 211 N. 
C.975,0189' Si Be 10541987, )3 

Quoted in State v. Dixon, 215 N. C. 161, 
1S. E. (2d) 521 (1939). 


§ 105-41.1. Bondsmen. — Every person, firm, or corporation, excepting 
agents of insurance or bonding companies which are licensed by the Commissioner 
of Insurance to issue bonds, engaged in the business of writing or executing, for 
a consideration, appearance, compliance, or bail bonds, or any type of bond or un- 
dertaking required in connection with criminal proceedings in any of the courts of 
this State, shall apply for and obtain from the Commissioner of Revenue a State- 
wide license for the privilege of engaging in such business and shall pay for such 
license the following tax: 


ingeiuesroratownseotsless than?e2,OU0“popadlation We Vem oay.0 ds onto $10.00 
In cities or towns of 2,000 and less than 5,000 population .......... 15.00 
In cities or towns of 5,000 and less than 10,000 population ........ 20.00 
In cities or towns of 10,000 population or over .............0000- 40.00 


If any person, firm, or corporation, required to be licensed under the provisions 
of this section, engages in said business in two or more cities or towns, such per- 
son, firm, or corporation shall procure a license based on the population of the 
largest city or town in which the business taxed under this section is carried on. 

Counties, cities and towns may levy a license tax on the business taxed under 
this section in an amount not in excess of the tax levied by the State. 

Persons, firms or corporations licensed hereunder who or which do not engage 
in any of the kinds of insurance business described in § 58-72 shall be exempt 
from being licensed or regulated by the Commissioner of Insurance. (1943, c. 400, 
Bae 2045, ¢. 70Ss5, 2. 1947,-¢. 9U1,.s, 2.) 

Editor’s Note.—The 1945 amendment in- 
serted the paragraph following the table of 


tax amounts. The 1947 amendment added 
the last paragraph. 


§ 105-42. Detectives. — Every person, whether acting as an individual, 
as a member of a partnership, or as an officer and/or agent of a corporation, who 
is engaged in business as a detective or what is ordinarily known as “secret serv- 
ice work,” or who is engaged in the business of soliciting such business, shall ap- 
ply for and obtain from the Commissioner of Revenue a State-wide license for 
the privilege of engaging in such business, and shall pay for such license a tax of 
twenty-five dollars ($25.00): Provided, any such person regularly employed by 
the United States government, any state or political subdivision of any state shall 
not be required to pay the license herein provided for. (1939, c. 158, s. 110.) 


§ 105-43. Real estate auction sales.—(a) Every person, firm, or cor- 
poration engaged in the business of conducting auction sales of real estate for 
profit or compensation shall apply for and obtain from the Commissioner of Reve- 
nue a State-wide license for the privilege of engaging in such business in this 
State, and shall pay for such license a tax of two hundred and fifty dollars 
($250.00). 

Provided, that any person, firm, or corporation engaged in the business of con- 
ducting auction sales in one county only in this State, shall be liable for a license 
tax in the amount of seventy-five dollars ($75.00). 

(b) This section shall not apply to sales for foreclosure of liens or sales made 
by order of court. : 

(c) Counties, cities, and towns may levy a tax on the business taxed under this 
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section not in excess of twelve and fifty one-hundredths dollars ($12.50) for each 
sale conducted in the county, city, or town: Provided, that the total tax levied 
by any county, city, or town on said business during any year shall not exceed 


twenty-five dollars ($25.00). (1939, c. 158, s. 111.) 


§ 105-44. Coal and coke dealers.—(a) Every person, firm, or corpora- 
tion, either as agent or principal, engaged in and conducting the business of sell- 
ing and/or delivering coal or coke in carload lots, or in greater quantities, shall 
be deemed a wholesale dealer, and shall apply for and procure from the Revenue 
Commissioner a State license and pay for such license the sum of seventy-five 
dollars ($75.00): Provided, that if such wholesale dealer shall also sell and/or 
deliver coal or coke in less than carload lots, he shall not be subject to the re- 
tailer’s license tax provided in this section. 

(b) Every person, firm, or corporation engaged in and conducting the business 
of selling and/or delivering coal or coke at retail shall apply for and procure 
from the Commissioner of Revenue a State license, and shall pay for such license 
for each city or town in which such coal or coke is sold or delivered, as follows: 


In ‘cities or towns ofsless*thantZ sO0r population W.. 2. w.. tei ne $10.00 
In cities or towns of 2,500 and less than 5,000 population .......... 15.00 
In cities or towns of 5,000 and less than 10,000 population ........ 25.00 
In cities or towns of 10,000 and less than 25,000 population ........ 50.00 
In citiessorvtowns10f925,000%andfavertue 2s es oo) te 75.00 


Dealers or peddlers in coal who sell in quantities of not more than one hundred 
(100) pounds shall pay a State license tax of five dollars ($5.00) ; provided that 
this section shall not apply to persons, firms or corporations who deliver coal or 
coke to State institutions or public schools only. 


(c) No county shall levy any license tax on the business taxed under this sec- 
tion, but cities and towns may levy a license tax not in excess of that levied by 
the State. 


(d) From the taxes levied under authority of this section, any person, firm or 
corporation owning or operating a coal mine in this State shall be allowed to de- 
duct the amount of ad valorem taxes for the current year levied by any county 
in this State on the mine, mineral rights or land itself, from which said coal is 
mined: Provided, further, that any person, firm or corporation soliciting orders 
for pool cars of coal to be distributed without profit shall be subject to the license 
tax. 

(e) The operator of any truck, automobile, or other motor vehicle coming in- 
to this State from another state and selling and/or delivering coal or coke, other 
than to a person, firm, or corporation taxed under this section, shall pay an an- 
nual license tax for the privilege of doing business in this State in cities or towns 
of less than 2,500 population, ten dollars ($10.00) ; in cities or towns of 2,500 
and less than 5,000 population, fifteen dollars ($15.00); in cities or towns of 
5,000 and less than 10,000 population, twenty-five dollars ($25.00) ; in cities or 
towns of 10,000 and less than 25,000 population, fifty dollars ($50.00) ; in cities 
and towns of 25,000 and over, seventy-five dollars ($75.00). The license secured 
from the State under this section shall be conspicuously posted within the truck, 
automobile, or other motor vehicle. This license tax shall be in addition to all 
other taxes and fees imposed upon such persons by law. (1939, c. 158, s. 112; 
1941, c. 50, s. 3; 1959, c. 1259, s. 9B.) 


Editor’s Note. — The 1941 amendment 
added the proviso at the end of subsection 
(b) and changed subsection (d). 

The 1959 amendment added subsection 
(e). 

Census Applicable for 1940.—In ascer- 
taining the State license tax on businesses 


in accordance with the graduated scale 
based upon the population of the munic- 
ipalities in which the business is operated, 
for the tax year beginning July 1, 1940, the 
Commissioner of Revenue properly used 
the 1930 United States census figures, since 
the 1940 figures were not available at the 
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beginning of that tax year. Clark v. Green- Cited in Atlantic Ice, etc., Co. v. Max- 
ville, 221 N. C. 255, 20 S. E. (2d) 56 well, 210 N. C. 723, 188 S. E. 381 (1936). 
(1942). 


§ 105-45. Collecting agencies.—(a) Every person, firm, or corporation 
engaged in the business of collecting, for a profit, claims, accounts, bills, notes, or 
other money obligations for others, and of rendering an account for same, shall be 
deemed a collection agency, and shall apply for and receive from the Commis- 
sioner of Revenue a State license for the privilege of engaging in such business, 
and pay for such license a tax of fifty dollars ($50.00). 

(b) This section shall not apply to a regularly licensed practicing attorney at 
law. 

(c) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of that levied by 
the State. (1939, c. 158, s. 113.) 


§ 105-46. Undertakers and retail dealers in coffins.—Every person, 
firm, or corporation engaged in the business of burying the dead, or in the retail 
sale of coffins, shall apply for and procure from the Revenue Commissioner a 
State license for transacting such business within this State, and shall pay for 
such license the following tax: 


In cities or towns of less than 500 population .................46. $ 10.00 
In cities or towns of 500 and less than 5,000 population .......... 25.00 
In cities or towns of 5,000 and less than 10,000 population ........ 40.00 
In cities or towns of 10,000 and less than 15,000 population ...... 50.00 
In cities or towns of 15,000 and less than 25,000 population ...... 75.00 
In cities or towns of 25,000 population’ or overs)... 6 i.e. ee eae. 100.00 


This section shall not apply to a cabinetmaker (who is not an undertaker) who 
makes coffins to order. 

No county shall levy any license tax on the business taxed under this section, 
but cities and towns may levy a license tax not in excess of that levied by the 
State. (1939, c. 158, s. 114.) 


§ 105-47. Dealers in horses and/or mules. — (a) Every person, firm, 
or corporation engaged in the business of purchasing for the purpose of resale, 
either at wholesale or retail, horses and/or mules shall apply for and procure 
from the Commissioner of Revenue a State license for the privilege of engag- 
ing in such business in this State and shall pay for such license an annual tax for 
each location where such business is carried on as follows: 


Where not more than one carload of horses and/or mules is pur- 


chased formithes purpose “Ori resale mst. ln ec. Se eek ie to take $ 25.00 
Where more than one carload and not more than two carloads of 

horses and/or mules are purchased for the purpose of resale .. 50.00 
Where more than two carloads of horses and/or mules are pur- 

chanedafon thewerrrnose aha $684] @ ged. dms cr sis ise a thee teh eee sees 100.00 


For the purpose of calculating the amount of tax due under the above schedule, 
a carload of horses and/or mules shall be twenty-five (25) and purchases for the 
preceding license tax year shall be used as a medium for arriving at the amount 
of tax due for the ensuing year: Provided, however, that if during the current li- 
cense year horses and/or mules are purchased for the purpose of resale in such 
quantities that would establish liability for a greater tax than that previously paid, 
it shall be immediately remitted to the Commissioner of Revenue with the license 
which has already been issued in order that it may be cancelled and a corrected 
license issued. 

(b) In addition to the above license, every person, firm, or corporation engaged 
in the business of purchasing for the purpose of resale and/or selling horses 
and/or mules at public auction, either on his or its own behalf or for any other 
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person, whether a commission or fee is or is not charged, shall apply for and 
procure from the Commissioner of Revenue a State license for each place of 
auction and shall pay for such license an annual tax of one hundred dollars 
($100.00). 

(c) In addition to the above license, every transient vendor of horses and/or 
mules who has no permanent or established place of business in this State shall 
apply for and procure from the Commissioner of Revenue a State license for 
each county in which horses and/or mules are sold and shall pay for such license 
an annual tax of three hundred dollars ($300.00). 

(d) Every person, firm, or corporation engaged in the business of purchasing 
for the purpose of resale, either at wholesale or retail, horses and/or mules shall 
keep a full, true and accurate record of all purchases and sales, including pur- 
chase invoices and freight bills covering such purchases and sales of all horses 
and/or mules until such purchases and sales, including purchase invoices and 
freight bills, have been checked by a duly authorized agent of the Commissioner 
of Revenue. 

(e) Any person, firm, or corporation, required to procure from the Commis- 
sioner of Revenue a license under this section, who shall purchase and sell or of- 
fer for sale by principal or agent any horses and/or mules without first having 
obtained such license, shall in addition to the other penalties imposed by this 
article, be deemed guilty of a misdemeanor and upon conviction shall be fined 
not to exceed one hundred dollars ($100.00) and/or imprisoned not less than 
thirty (30) days within the discretion of the court. 

(f) Counties, cities and towns may levy an annual license tax on the business 
taxed under this section not in excess of twelve dollars and fifty cents ($12.50). 
(19397 Galas isola 21941 5c.500 65 aca) CaO oA) 

Editor’s Note. — The 1941 amendment Interstate Commerce.—The license tax im- 
made changes in a foimer subsection (d). posed on dealers purchasing horses or 


The 1963 amendment, effective June 1, 
1963, struck out former subsections (d), 
(e) and (g) and the second .entence of 
subsection (f), all o’ which dealt with an 
additional per-head tax on purchases and 
sales. It also redesignated former subsec- 
tion (f) as subsection (d) aud former 
subsection (h) as (e) and deleted from 
former subsection (h) a provision as to 
failing to file reports and pay the additional 
tax. It further redesignated former subsec- 
tion) wasean)E 

Section Does Not Discriminate against 


mules for resale by this section, is appli- 
cable regardless of whether such animals 
were raised in this State or are shipped 
into the State from other states, and 
therefore the statute makes no discrimi- 
nation between local and interstate com- 
merce. *Nesbitt<v., Gill? 327 CNG, tana 
S. E (2d) 646 (1947). 

Head Tax on Animals Bought for Re- 
sale-—For case construing former provi- 
sions of this section, see Nesbitt v. Gill, 
22a N: Cio 74. 4345. H tod) 6465 (184q ie 


§ 105-48. Phrenologists.—Any person engaged in the practice of phre- 
nology for compensation shall procure from the Commissioner of Revenue a State 
license for engaging in such practice, and shall pay for same a tax of two hundred 
dollars ($200.00) for each county in which such person does business. 

Counties, cities, and towns may levy any license tax on the business taxed in 


this section. (1939, c. 158, s. 116.) 


§ 105-48.1. Itinerant photographers, their agents and employees. 


—(a) It is hereby declared that it is in the public interest to require the licensing 
of persons practicing the profession or occupation of an itinerant photographer 
and to license an itinerant photographer’s employees, agents or servants. An 
itinerant photographer is defined to be a person, partnership or corporation hav- 
ing no regularly established place of business in this State who personally or 
through officers, employees, agents or servants goes from town to town or from 
place to place within a town other than within the county of his residence, solicit- 
ing the making of photographic pictures or reproductions with a view to selling 
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the same to the persons solicited. Unless duly licensed as hereinafter provided, 
it shall be unlawful for any person to practice as an itinerant photographer in 
this State and it shall be unlawful for any officer, employee, agent or servant 
of any itinerant photographer to engage in business in behalf of an itinerant pho- 
tographer. The words “regularly established place of business” are defined to 
mean a place of business open to the public at least two days a week for not less 
than four hours daily and having one or more persons in charge thereof, and 
at which place the same person has the intent to continue in business for at least 
six consecutive months. 

(b) Any person who practices the profession or occupation of an itinerant 
photographer in this State, whether as principal, officer, employee, agent or serv- 
ant, and whether engaged in soliciting or in one or more of the operations in- 
volved in the making of photographic pictures or reproductions, shall obtain a li- 
cense as hereinafter provided, paying therefor an annual fee of one hundred 
dollars ($100.00). All the provisions of the Revenue Act applicable to other 
State license taxes not inconsistent herewith shall be applicable with respect to 
the license tax herein provided. 

(c) Counties, cities and towns may levy a license tax on each person taxed un- 
der this section not in excess of that levied by the State. (1957, c. 1256.) 


§ 105-49. Bicycle dealers.—Any person, firm, or corporation engaged in 
the business of buying and/or selling bicycles, supplies and accessories shall ap- 
ply for and procure a State license from the Commissioner of Revenue for the 
privilege of transacting such business, and shall pay tax for such license as fol- 
lows: 


In cities and towns of less than 10,000 population .............. $10.00 
In cities and towns of 10,000 and less than 20,000 population .... 20.00 
In cities or towns of 20,000 population or more ................ 25.00 


Counties shall not levy a license tax on the business taxed under this section, 
but cities and towns may levy a license tax not in excess of that levied by the 


erate 61939 a1. 58s 117%) 


§ 105-50. Pawnbrokers. — (a) Every person, firm, or corporation en- 
gaged in and conducting the business of lending or advancing money or other 
things of value for a profit, and taking as a pledge for such loan specific articles 
of personal property, to be forfeited if payment is not made within a definite 
time, shall be deemed a pawnbroker, and shall pay for the privilege of transact- 
ing such business an annual license as follows: 


In cities or towns of less than 10,000 population .............. $200.00 
In cities or towns of 10,000 and less than 15,000 population ...... 250.00 
In cities or towns of 15,000 and less than 20,000 population ...... 300.00 
In cities or towns of 20,000 and less than 25,000 population ...... 350.00 
Ini cities’ or towns) of /25,000' population’ or more 272, 2.2... oe 400.00 


(b) Before such pawnbroker shall receive any article or thing of value from 
any person or persons, on which a loan or advance is made, he shall issue a 
duplicate ticket, one to be delivered to the owner of said personal property and 
the other to be attached to the article, and said ticket shall have an identifying 
number on the one side, together with the date at the expiration of which the 
pledger forfeits his right to redeem, and on the other a full and complete copy of 
this subsection; but such pawnbroker may, after the pledger has forfeited his 
right to redeem the specific property pledged, sell the same at public auction, 
deducting from the proceeds of sale the money or fair value of the thing ad- 
vanced, the interest accrued, and the cost of making sale, and shall pay the sur- 
plus remaining to the pledger. 

(c) Any person, firm, or corporation transacting the business of pawnbroker 
without a license as provided in this section, or violating any of the provisions 
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of this section, shall be guilty of a misdemeanor and fined not less than fifty dol- 
lars ($50.00) nor more than five hundred dollars ($500.00). 

(d) Counties, cities, and towns may levy a license tax on the business taxed 
under this section not in excess of that levied by the State. (1939, c. 158, s. 118.) 


Broker and Pawnbroker Distinguished. 
—There is a great difference between the 
terms “broker” and “pawnbroker.” A 
broker is an agent, middleman or negotia- 
tor, who works for a commission. A pawn- 
broker is not an agent at all. He is one 
who lends money upon personalty pledged 


as security. Brokers anc pawnbrokers con- 
stitute distinct classes, and entirely differ- 
ent license taxes may be assessed upon 
them. Schaul & Co. v. Charlotte, 118 N. 
C. 733, 24 S. E. 526 (1940). 

Cited in Lenoir Finance Co. v. Currie, 
254_N. Coleco mliscom e(ea)motan (Load): 


§ 105-51. Cash registers, adding machines, typewriters, refrigerat- 
ing machines, washing machines, etc.—Every person, firm, or corporation 
engaged in the business of selling and/or delivering and/or renting cash registers, 
typewriters, adding or bookkeeping machines, billing machines, check protectors 
or protectographs, kelvinators, frigidaires, or other refrigerating machines, light- 
ing systems, washing machines, mechanically or electrically operated burglar 
alarms, addressograph machines, multigraph and other duplicating machines, 
vacuum cleaners, mechanically or electrically operated oil burners and coal stok- 
ers, card punching, assorting and tabulating machinery, shall apply for and procure 
from the Commissioner of Revenue a State license for each place where such 
business is transacted in this State, and shall pay for such license a tax of ten 
dollars ($10.00). 


Counties, cities, and towns shall not levy a license tax on the business taxed 
under this section. (1939, c. 158, s. 119.) 


§ 105-52. Sewing machines. — (a) Every person, firm, or corporation 
engaged in the business of selling sewing machines within this State shall ap- 
ply for and obtain from the Commissioner of Revenue a State-wide license for 
the privilege of engaging in such business and shall pay for such license a tax of 
one hundred dollars ($100.00) per annum for each such make of machines sold 
or offered for sale. 

(b) In addition to the annual license tax imposed in subsection (a) of this 
section, such person, firm, or corporation engaged in the business taxed under 
this section shall pay a tax at the rate of tax levied in schedule EF, §§ 105-164 
to 105-187, on retail sales of merchandise on the total receipts during the pre- 
ceding year from the sale, lease, or exchange of sewing machines and/or ac- 
cessories within the State, which said tax shall be paid to the Commissioner of 
Revenue at the time of securing the annual license provided for in subsection (a) 
of this section: Provided, that the tax on sales in the preceding year, levied in 
this subsection, shall apply only for the fiscal year ending May thirty-first, one 
thousand nine hundred thirty-five: Provided further, that on and after June 
first, one thousand nine hundred thirty-five, the additional tax on sales levied in 
this subsection shall be assessed and collected under the provisions of schedule 
E, §§ 105-164 to 105-187, the same as the tax on sales of other merchandise. 


(c) Any person, firm, or corporation obtaining a license under the foregoing 
sections may employ agents and secure a duplicate copy of such license for each 
such agent by paying a tax of ten dollars ($10.00) to the Commissioner of Reve- 
nue. Each such duplicate license so issued shall contain the name of the agent 
to whom it is issued, shall not be transferable, and shall license the licensee to 
sell or offer for sale only the sewing machines sold by the holder of the original 
license. 

(d) Any merchant or dealer who shall purchase sewing machines from a 
manufacturer or a dealer who has paid the license tax provided for in this section 
may sell such sewing machines without paying the annual State-wide license tax 
provided for in subsection (a), but shall procure the duplicate license provided 
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for in subsection (c) of this section: Provided, that the tax imposed by this sub- 
section shall be the only tax required to be paid by dealers in secondhand sew- 
ing machines exclusively. 

(e) Any person, firm, or corporation who or which violates any of the pro- 
visions of this section shall, in addition to all other penalties imposed in this ar- 
ticle, pay an additional tax of double the State-wide annual license, and the dup- 
licate tax imposed in this section. 

(f) No county shall levy a license tax on the business taxed under this sec- 
tion, except that the county may levy a license tax not in excess of five dollars 
($5.00) on each agent in a county who holds a duplicate license provided for in 
this section. 

Cities and towns shall not levy a license tax on the business taxed under this 
section. (1939, c. 158, s. 120.) 


§ 105-53. Peddlers.—(a) Any person, firm, or corporation who or which 
shall carry from place to place any goods, wares, or merchandise, and offer to 
sell or barter the same, or actually sells or barters the same, shall be deemed a 
peddler, except such person, firm, or corporation who or which is a wholesale 
dealer, with an established warehouse in this State and selling only to merchants 
for resale, and shall apply for and procure from the Commissioner of Revenue 
a State license for the privilege of transacting such business, and shall pay for 
such license the following tax: 


eee wom trICE CACO SCOMEL Ui a Matte fie tusks © a. datust in s+ tas, 0, 0 te 08, 9 $ 10.00 
Peddler, with horse or other animal, and with or without vehicle, 

ee eer Cin PO mOL OAC e VCLICIO (8 BEN torts ce tee Rat Fishy Wiadhls inom ails» 15.00 
Peddler, resident of this State, with vehicle propelled by motor or 

other mechanical power, for each county, for each vehicle ...... 25.00 


Peddler, not a resident of this State, with vehicle propelled by motor 

or other mechanical power, for four or less counties, for each ve- 

FIG ee an, AeA Trach OE oa tn Ay aay lathe Fae hee woced © 5.0 100.00 
Peddler, not a resident of this State, with vehicle propelled by motor 

or other mechanical power, for each county in excess of four, for 

Seri Ol C amas en eeme ee ie Set eta ner te eee yg ne oh 25.00 


(b) Any person, firm, or corporation employing the services of another as a 
peddler, either on a salary or commission basis, and/or furnishing spices, flavor- 
ing extracts, toilet articles, soaps, insecticide, proprietary medicine and household 
remedies in original packages of the manufacturer and other packaged articles 
of the kind commonly used on the farm and in the home, to be sold by a peddler, 
under any kind of contractual agreement, shall be liable for the payment of taxes 
levied in this section, instead of the peddler. 

Provided, however, any person peddling fruits, vegetables, or products of the 
farm shall pay a license tax of twenty-five dollars ($25.00) per year, which li- 
cense shall be State-wide. Counties, cities and towns may levy a tax under this 
subsection not in excess of one-half of the State tax. Provided, however, no 
county, city or town shall issue any license, or permit any person, firm, or cor- 
poration to do any business under the provisions of this subsection, until and un- 
less such person shall produce and exhibit to the tax collector of such county, 
city or town, his or its State license for the privilege of engaging in such business. 

(c) Any person, firm or corporation who or which sells or offers to sell from 
a cart, truck, automobile, or other vehicle operated over and upon the streets 
and/or highways within this State any fresh fruits and/or vegetables shall be 
deemed a peddler within the meaning of this section and shall pay the annual 
license tax levied in subsection (a) of this section with reference to the character 
of the vehicle employed. Any person, firm, or corporation who or which sells 
or offers for sale from any railway car fresh fruits and/or vegetables shall be 
deemed a peddler within the meaning of this section, and shall pay an annual tax 


253 


§ 105-53 Cu. 105. Taxation § 105-53 


of twenty-five dollars ($25.00). Nothing in this section shall apply to the sale 
of farm products raised on the premises owned or occupied by the person, firm, 
or corporation, his or its bona fide agent or employee selling same. 

(d) Every itinerant salesman or merchant who shall expose for sale, either on 
the street or in a building occupied, in whole or in part, for that purpose, any 
goods, wares or merchandise, not being a regular merchant in such county, shall 
apply for in advance and procure a State license from the Commissioner of Reve- 
nue for the privilege of transacting such business, and shall pay for such li- 
cense a tax of one hundred dollars ($100.00) in each county in which he shall 
conduct or carry on such business. 

Any salesman or merchant, offering for sale goods, wares or merchandise, 
other than fruits and farm products, shall be deemed an itinerant, within the 
meaning of this subsection, who conducts said business within the county for less 
than six consecutive months, except in case of discontinuance for one of the rea- 
sons hereinafter mentioned. When any salesman or merchant, beginning said busi- 
ness, does not pay the tax herein levied in advance, on the ground of stated in- 
tention to become a regular merchant, the Commissioner of Revenue may, in his 
discretion, require said salesman or merchant to post satisfactory bond, or make 
a cash deposit, in the sum of one hundred dollars ($100.00), which bond or de- 
posit shal! be forfeited in payment of the tax herein levied in case such salesman 
or merchant discontinues said business in the county within less than six months 
for any reason other than death or disablement of said salesman or merchant, or 
insolvency of said business, or destruction of the stock by fire or other catastrophe. 
In like manner the tax collector of any county or city levying a tax, as permitted 
by subsection (g), on the business taxed in this subsection, may, in his discretion, 
require posting of satisfactory bond or cash deposit in an amount equivalent to 
the tax so levied by said county or city; and said bond or deposit shall in like 
manner be subject to forfeiture in payment of said tax. Any salesman or mer- 
chant failing to post such bond or make such deposit within three days after being 
notified to do so by the Commissioner or collector, shall immediately become lia- 
ble for the taxes levied or authorized to be levied on the business taxed in this 
subsection. When any salesman or merchant, having been required to post such 
bond or deposit, has conducted said business for six consecutive months, or has 
discontinued said business within six months for one of the reasons specifically 
mentioned herein, he shall be entitled to have said bond cancelled or said deposit 
returned. 

(e) The provisions of this section shall not apply to any person, firm, or cor- 
poration who sells or offers for sale books, periodicals, printed music, ice, wood 
for fuel, fish, beef, mutton, pork, bread, cakes, pies, products of the dairy, poul- 
try, eggs, livestock, or articles produced by the individual vendor offering them 
for sale, but shall apply to medicines, drugs, or articles assembled. 


(f) The board of county commissioners of any county in this State, upon 
proper application, may exempt from the annual license tax levied in this sec- 
tion Confederate soldiers, disabled veterans of the Spanish-American War, dis- 
abled soldiers of the first and second World Wars, who have been bona fide resi- 
dents of this State for twelve or more months, continuously, and the blind who 
have been bona fide residents of this State for twelve or more months con- 
tinuously, widows with dependent children; and when so exempted, the board of 
county commissioners shall furnish such person or persons with a certificate of 
exemption, and such certificate shall entitle the holder thereof te peddle within 
the limits of such county without payment of any license tax to the State. 

(g) Counties, cities, or towns may levy a license tax on the business taxed 
under this section not in excess of the annual license levied by the State. But the 
board of county commissioners of any county may levy a license tax on the busi- 
ness taxed in this section not in excess of that levied by the State for each unin- 
corporated town or village in the county with a population of one thousand or 
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more within a radius of one mile in which such business is engaged in; and any 
county or city may levy on peddlers of goods, wares, or merchandise with ve- 
hicle propelled by motor or other mechanical power, taxed by the State under 
subsection (a) of this section, a tax not exceeding two hundred dollars ($200.00) 
for each vehicle, which said tax may, in the discretion of the governing body, 
be graduated in accordance with the size or weight of said vehicles, the amount 
of merchandising space in and on said vehicles, the average value of goods car- 
ried, the types of products offered for sale, or any other reasonable principle, 
except that the tax levied hereunder on account of a vehicle of one-half ton 
capacity or less shall not exceed twenty-five dollars ($25.00). 

No county, city, or town shall levy any license tax under this section upon the 
persons so exempted in this section, nor upon any person, firm or corporation 
who or which is a wholesale dealer, with an established warehouse in this State 
and selling only to merchants for resale, nor upon drummers selling by whole- 
sale. 

(h) Any person, firm, or corporation who or which maintains a fixed perma- 
nent location at or in which at least ninety per cent (90%) of his or its total sales 
volume is made and who or which pays all applicable State and local taxes for 
such fixed permanent location shall not be deemed a peddler with respect to other 
sales which may be made from vehicles within the county wherein the fixed per- 


manent location is maintained. 


C1O59 casloo, suis) 1O41)) ca 50s Sate lot, 
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Local Modification.—Gates, as to sub- 
section (g): 1955, c. 923; Hyde, as to sub- 
section (g): 1955, c. 632. 

Cross Reference. — As to exemption of 
gasoline sold to dealers for resale, see § 
105-89, subsection (a), subdivision (5). 

Editor’s Note. — The 1941 amendment 
struck out the former provision relating to 
display of samples, etc., in hotel rooms, 
etc. 

The 1943 amendment inserted in the first 
paragraph of subsection (b) a provision as 
to furnishing merchandise to be sold un- 
der agreement. 

The 1945 amendment rewrote the first 
paragraph of subsection (b), substituted 
“wood for fuel” for “wood cr fuel” in 
subsection (e) and substituted “first and 
second World Wars” for “World War” 
in subsection (f). 

The 1951 amendment inserted “resident 
of this state” in the third item of the li- 
cense tax schedule ‘n subsection (a) and 
added at the end of such schedule the two 
classifications of nonresident peddlers. The 
amendment also added subsection (h) at 
the end of the section. 

The 1955 amendment inserted in the sec- 
ond paragraph of subsection (g) the pro- 
visions as to “wholesale dealer.” 

For comment on the 1943 amendment, 
see 21 N. C. Law Rev. 367. 

Nature of Peddling.—To peddle is not a 
matter of right under our laws, which any 
person can demand upon the payment of 
the tax. It is a privilege. It is discretionary 
with the county commissioners whether or 
not they will grant a license to a peddler. 


The privilege is personal to the applicant, 
and is not assignable. State v. Rhyne, 119 
N. C. 905, 26 S. E. 126 (1896). 

Power of Legislature.——Under the North 
Carolina Constitution, Art. V, § 3, the 
General Assembly may tax trades, etc. The 
term “trade” includes the business of ped- 
dling. Smith v. Wilkins, 164 N. C. 135, 80 
Seti n168 (1913). 

Nature of Tax.—Peddlers and transient 
dealers are commonly taxed a specific sum 
because they are likely to escape any other 
tax. A peddler’s tax is on the occupation, 
not on the goods, and one who engages in 
the business, whether as agent or owner, 
must pay it. State v. Rhyne, 119 N. C. 905, 
26 S. E. 126 (1896). 


Peddler defined.—A peddler is one who 
sells and delivers the identical goods he 
carries about with him. State v. Lee, 113 
Nie Co 681j-18; Ss Eats. (1893): 

A peddler is primarily one who travels 
around on foot, selling or bartering the 
identical goods he carries. State v. Frank, 
430 -No Co 724,) 41S, 785) (1902). 

Under general sta.e | w, “peddling,” as 
defined in this section, is a lawful business 
or occupation. State v. Byrd, 259 N. C. 
141, 130 S. EB. (2d) 55 (1963). 

A state license issued under this section 
authorizes the licensee to engage in the 
business of peddling. State v. Byrd, 259 N. 
C. 141, 130 S. E. (2d) 55 (1963). 

Such as Peddling Ice Cream.—Under a 
license issued in accordance with general 
state law, the sale and offering for sale of 
ice cream products on public streets in 
the area covered by such license is a law- 
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ful business or occupation. State v. Byrd, 
259 N, C. 141, 130 S.. E..(2d) 55 (1968). 

And the statutory provisions contem- 
plate the use of motor vehicles by peddlers 
in the prosecution of their business or oc- 
cupation. State v. Byrd, 259 N. C. 141, 130 
She (2d) 455" (1963). 

A city cannot, by ordinance, prohibit 
conduct that is legalized and sanctioned 
by the General Assembly. Eastern Caro- 
lina Tastee-Freez, Inc. v. Raleigh, 256 N. 
C. 208, 123 S. E. (2d) 632 (1962), holding 
iivalid a municipal ordinance prohibiting 
the peddling of ice crean. along the streets 
and sidewalks of a city. 

Whether City May Prohibit or Regulate 
Selling on Streets Depends on Delegated 
Powers.—Whether a municipal corpora- 
tion has the power to regulate or prohibit 
the sale of articles of merchandise on its 
streets and sidewalks aepends upon the 
legislative power delegated to it by the 
state legislature. State v. Byrd, 259 N C. 
141, 130 S. E. (2d) 55 (1963). 

There Is No Express Grant of Powers 
as to Peddling. — Section 160-200, which 
sets forth express powers conferred on 
municipal corporations, contains no pro- 
vision relating to the prohibition or regu- 
lation of the business or occupation of 
peddling. State v. Byrd. 259 N. C. 141, 130 
SE. (2d)'554 '1963)5 

Other Than to Impose License Taxes. 
—No express power has been conferred 
by the General Assembly on municipal 
corporations to prohibit or to regulate the 
business or occupation of peddling other- 
wise than by imposing license taxes there- 
on. State’ v. Byrd, 259° N.C) 141, 130 8S. 
E. (2d) 55 (1963). 

But City Has Implied Power to Regu- 
late Selling on Streets from Mobile Units. 
—In the exercise of express powers con- 
ferred upon municipal corporations by the 
General Assembly a municipal corporation 
has the implied power to adopt un ordi- 
nance providing for the reasonable regu- 
lation, but not for the prohibition, of the 
sale and offering for sale of merchandise 
upon its streets from mobile units. State 
v. Byrd, 259 N. GC. 141, 130°S. E. (2d) 55 
(1963). 

Sales by Samples.—It was held that a 
former statute, similar to this section, did 
not apply to sales by sample of goods not 
at the time of sale within the State and 
ready for immediate delivery, but applied 
only where goods were actually exposed 
and offered for sale, and ready for delivery 
at once to the purchaser. In re Flinn, 57 F. 
496 (1893). 

A person who travels from house to 
house on foot selling goods by sample, and 
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afterwards delivers them on foot, is not a 
peddler. State v. Frank, 130 N. C. 724, 41 
S.. Bauv85.0( 1902): 

One who sells goods by sample, which 
goods are shipped to the purchaser in care 
of one who sold them and delivered by 
him, is a peddler. State v. Franks, 127 N. 
C5108 tite: He ZORCEsO0)s 

A picture dealer, who contracts to sell 
pictures, has them sent out to him, delivers 
to the purchaser, and receives the price 
agreed upon beforehand, is no  peddler 
Greensboro v. Williams, 124 N. C. 167, 32 
S. E. 492 (1899). 

Selling Fruit in Wholesale Lots. — It 
was held that a former statute, similar to 
this section, did not apply to a person sell- 
ing watermelons in wholesale lots in the 
city of Salisbury, to be shipped from a 
nearby town, and only delivered to those 
from whom he had taken orders. State v. 
Ninestein, 132 N. C. 1039, 43 S. E. 936 
(1903). 

The words “any articles of the farm,” in 
an earlier statute, were used to embrace all 
the products of the farm, and a farmer who 
butchered cattle raised on his farm and 
sold the beef was not a peddler. State v. 
Smith, 173 N.C. 772, 92 °S/ B.°325" (1917). 

Statute Not Applicable to Citizens of 
Other States.—The provision of a statute 
similar to this was held unconstitutional 
on the grounds that it was made to apply 
to citizens of other states, thus regulating 
interstate commerce. In re Spain, 47 F. 
208 (1891). See also, In re Flinn, 57 F. 
496 (1893). 


Former Subsection Requiring License 
for Display of Goods by One Not Regular 
Retailer Was Unconstitutional. — Former 
subsection (e), requiring one not a regular 
retail merchant in North Carolina to ob- 
tain a $250 license to entitle him to dis- 
play goods for purpose of securing orders 
for retail sale, violated ‘‘commerce” clause 
of federal Constitution as applied to a New 
York merchandise establishment which 
rented display room in a North Carolina 
hotel for several days and took orders for 
goods corresponding to samples, which 
orders were filed by shipping direct to 
customers from New York City, where 
regular retail merchants in North Carolina 
were subject to only an annual $1 license 
tax for privilege of doing business. Best 
& Co. v. Maxwell, 311 U. S. 454, 61 S. Ct. 
334, 85 L. Ed. 275 (1940). For note on this 
case, see 18 N. C. Law Rev. 48. 


Subsections (e) and (g) relate exclu- 
sively to privilege taxes upon peddlers. 
State v. Bridges, 211 N. C. 235, 189 S. E. 
869 (1937). 
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Subsection (g) Does Not Prohibit City 
Tax on Trades and Businesses. — A tax 
levied under the general authority given a 
city in its charter, authorizing the levying 
of a tax upon trades and businesses carried 
on within its corporate limits is not such a 
tax as is prohibited by subsection (g) of 
this section. The prohibition relates to 
license taxes levied “under this section.” 
The tax complained of was not levied “un- 
der this section.” State v. Bridgers, 211 N. 
C. 235, 189 S. E. 869 (1937). 

Discretion of County Commissioners to 
Grant Exemptions.—The discretion vested 
in the county commissioners to exempt 
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from the peddler’s tax the “poor and in- 
firm” is necessary to the administration of 
statutes like this, and will not be interfered 
with unless arbitrarily exercised. Smith v. 
Wilkins, 164 N. C. 135, 80 S. E. 168 (1913). 

Presumption as to Having License. — 
The case of State v. Crump, 104 N. C. 763, 
10 S. E. 468 (1889), contains a dictum to 
the effect that if a peddler is required by 
proper authorities to exhibit his license and 
he fails to do so the presumption is that he 
has none, 

Cited in Kohn v. Elizabeth City, 199 N. 
C. 529, 155 S. E. 152 (1930). 


§ 105-54. Contractors and construction companies.—(a) Every per- 
son, firm, or corporation who, for a fixed price, commission, fee, or wage, offers 
or bids to construct within the State of North Carolina any building, highway, 
street, sidewalk, bridge, culvert, sewer or water system, drainage or dredging 
system, electric or steam railway, reservoir or dam, hydraulic or power plant, 
transmission line, tower, dock, wharf, excavation, grading or other improvement 
or structure, or any part thereof, the cost of which exceeds the sum of ten 
thousand dollars ($10,000.00), shall apply for and obtain from the Commissioner 
of Revenue an annual State-wide license, and shall pay for such license a tax of 
one hundred dollars ($100.00) at the time of or prior to offering or submitting 
any bid on any of the above enumerated projects. 

(b) In addition to the tax levied in subsection (a) of this section, every per- 
son, firm, or corporation who, for a fixed price, commission, fee, or wage, under- 
takes or executes a contract for the construction, or who superintends the con- 
struction of any of the above enumerated projects, shall, before or at the time of 
entering into such projects and/or such contract, apply for and procure from 
the Commissioner of Revenue a State-wide license, and shall pay for such li- 
cense the following tax: 

When the total contract price or estimated cost of such project is over: 


$ SUO0eiInd not fore tuarreseeel 0,0 ee es | ae $ 25.00 
TO.0OUrand tot. morertnan?) "00,000 4; sen cday. eee FON ta Be 50.00 
BU ance iOk MOLes tatty] OU) a oe testes caus eb, CARE 125.00 

TH. O00 and tol tore thats sh) 2500008 i. see ese ee, ae oe 175.00 
Z50,000 and not more thane 000,000 eff .2.-. wea tere sees 300.00 
500,000 and ‘not more than $ 750,000 ....)..01:..2: Pe, OO: 400.00 
750,000; ana not more than: slOOOO00 54. ta cows eee reas 500.00 
BANU COU 2 Meat ee eee bods, MOR 1 ONY ed, ae gee 625.00 


(c) The application for license under subsection (b) of this section shall be 
made to the Commissioner of Revenue and shall be accompanied by the affidavit 
of the applicant, stating the contract price, if known, and if the contract price 
is not known, his estimate of the entire cost of the said improvement or structure, 
and if the applicant proposes to construct only a part of said improvement or 
structures, the contract price, if known, or his estimated cost of the part of the 
project he proposes to superintend or construct. 

In the event the construction of any of the above-mentioned improvements or 
structures shall be divided and let under two or more contracts to the same per- 
son, firm, or corporation, the several contracts shall be considered as one con- 
tract for the purpose of this article, and the Commissioner of Revenue shall col- 
lect from such person, firm, or corporation the license tax herein imposed as if 
only one contract had been entered into for the entire improvement or structure. 

(d) In the event any person, firm, or corporation has procured a license in 
one of the lower classes provided for in subsection (b) of this section, and con- 
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structs or undertakes to construct or to superintend any of the above-mentioned 
improvements or structures or parts thereof, the completed cost of which is 
greater than that covered by the license already secured, application shall be made 
to the Commissioner of Revenue, accompanied by the license certificate held by 
the applicant, which shall be surrendered to the Commissioner of Revenue, and 
upon paying the difference between the cost of the license surrendered and the 
price of the license applied for, the Commissioner of Revenue shall issue to the 
applicant the annual State-wide license applied for, showing thereon that it was 
issued on the surrender of the former license and payment of the additional tax. 

(e) No employee or subcontractor of any person, firm, or corporation who or 
which has paid the tax herein provided for, shall be required to pay the license 
tax provided for in this section while so employed by such person, firm, or cor- 
poration. 

(f) In the event joint bidders shall submit one joint bid for the construction 
of any of the projects enumerated under subsection (a), each of the joint bidders 
shall procure in his own name a bidder’s license under subsection (a) ; provided, 
that if a joint bidder has already procured a bidder’s license for the current year, 
he will not be required to procure an additional bidder’s license by reason of join- 
ing in a joint bid, and the license so procured shall entitle the licensee to submit 
other bids, either severally or in conjunction with others, during the remainder of 
the current license tax year. In the event a contract shall be awarded to joint bid- 
ders, a new project license shall be procured under subsection (b) in the full 
amount of the contract price or estimated cost of the project, in the same name or 
names under which the contract is awarded, which new license will be valid for 
the remainder of the license tax year for the same combination of joint bidders in 
other joint projects, but will not be valid for a part of the joint bidders, nor for 
all of them plus others, nor for a part of them plus others. 

For the purpose of this subsection, “joint bidders” shall mean two or more 
separate entities consisting of either individuals, partnerships or corporations who 
or which combine for the purpose of submitting one joint bid for the construction 
of a particular project, or who or which jointly enter into a contract for the con- 
struction of a particular project. 

(g) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy an annual contractor’s license tax not in 
excess of ten dollars ($10.00) when the license provided for under this section 
has been paid: Provided, that this subsection shall not be construed to prevent the 
collection of building, electrical, and plumbing inspection charges by municipali- 
ties to cover the actual cost of said inspection. 

(h) The tax under this section shall not apply to the business taxed in § 105- 
91 (1939..¢,,158) si) 122 pA Oo ic Maa cueen) 

Editor’s Note. — The 1951 amendment (g) as (g) and (h), respectively, and in- 
redesignated former subsections (f) and _ serted present subsection (f). 


§ 105-55. Installing elevators and automatic sprinkler systems.— 
(a) Every person, firm, or corporation engaged in the business of selling or in- 
stalling elevators or automatic sprinkler systems shall apply for and procure from 
the Commissioner of Revenue an annual State-wide license for the transaction 
of such business in this State, and shall pay for such license a tax of one hundred 
dollars ($100.00). 

(b) Counties, cities, and towns in which there is located a principal office or 
a branch office may levy a tax on the business taxed under this section not in 
excess of that levied by the State. 

Provided, however, no county, city, or town may collect tax under this sec- 
tion from any person, firm, or corporation who or which does rot maintain an 
established place of business in said county, city or town. 

(c) The businesses taxed and licensed hereunder shall not be liable for any tax 
or license levied under § 105-91. (1939, c. 158, s. 122%.) 
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§ 105-56. Repairing and servicing elevators and automatic sprin- 
kler systems.—(a) Every person, firm, or corporation engaged in the business 
of repairing or servicing elevators or automatic sprinkler systems, shall apply for 
and procure from the Commissioner of Revenue, an annual State-wide license for 
the transaction of such business in this State and shall pay for such license the 
following tax based on population: 


Municipalities of less than two thousand population .............. $ 5.00 
Municipalities of more than two thousand and less than five thou- 
Sand Population Min cae tin Salecme sia. o's a coats ree Gees 7.50 
Municipalities of more than five thousand and less than ten thousand 
DOMUALOU tet ete eG © ey ie oi sk ee ee geen 10.00 
Municipalities of more than ten thousand and less than twenty thou- 
SELINA PULACLOTIANAD eel ele ae eimiesere fy, SoM Ce 6, oY) a iol cle bs « Sed dO hy ame am 12.50 
Municipalities of more than twenty thousand and less than thirty 
POUSAIE POPUlALON meee oso Pere eres ee ew bbe POR pee 15.00 
Municipalities of more than thirty thousand and less than forty thou- 
Baie Pope tigii- ay amen aeeeeed Steel matttnen eds), 4 Dance a 17.50 
Municipalities of more than forty thousand and less than fifty thou- 
SatiGe POptntionia cess ce Mee fae SNe ES SUS Fett). ss Wate cd PCR 20.00 
Municipalities of more than fifty thousand population .............. 25.00 


(b) Counties, cities and towns in which there is located a principal office or 
a branch office may levy a tax on the business taxed under this section not in 
excess of that levied by the State. 

Provided, however, no county, city or town may collect tax under this section 
from any person, firm, or corporation who, or which, does not maintain an estab- 
lished place of business in said county, city or town. 

(c) If any person, firm, or corporation, required to be licensed under the pro- 
visions of this section, engages in said business in two or more cities or towns, 
such person, firm or corporation shall procure a license based on the population 
of the largest city or town in which the business taxed under this section is car- 
ried on. 

(d) The tax under this section shall not apply to the business taxed in §§ 
105-55 and 105-91. (1939, c. 158, s. 12234; 1947, c. 501, s. 2.) 

Editor’s Note. — The 1947 amendment 
inserted subsection (c). 


§ 105-57. Mercantile agencies.—(a) Every person, firm or corporation 
engaged in the business of reporting the financial standing of persons, firms or 
corporations for compensation shall be deemed a mercantile agency, and shall ap- 
ply for and procure from the Commissioner of Revenue a State-wide license for 
the privilege of transacting such business within this State, and shall pay for 
such license a tax of five hundred dollars ($500.00), the said tax to be paid by the 
principal office in the State, and if no such principal office in this State, then by 
the agent of such mercantile agency operating in this State: Provided, however, 
that mercantile agencies not publishing a State-wide credit or financial rating 
book shall pay only an annual tax of one hundred dollars ($100.00). 

(b) Any person representing any mercantile agency which has failed to pay the 
license tax provided for in this section shall be guilty of a misdemeanor and 
fined and/or imprisoned in the discretion of the court. 

(c) Counties, cities, or towns shall not levy any license tax on mercantile agen- 
cies, as herein defined. (1939, c. 158, s. 123; 1941, c. 50, s. 3.) 

Editor’s Note. — The 1941 amendment 
rewrote this section. 


§ 105-58. Gypsies and fortunetellers.—(a) Every company of gypsies 
or strolling bands of persons, living in wagons, tents, or otherwise, who or any of 
whom trade horses, mules, or other things of value, or receive reward for tell- 
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ing or pretending to tell fortunes, shall apply for in advance and procure from 
the Commissioner of Revenue a State license for the privilege of transacting such 
things, and shall pay for such license a tax of five hundred dollars ($500.00) in 
each county in which they offer to trade horses, mules, or other things of value, 
or to practice the telling of fortunes or any of their crafts. The amount of such 
license tax shall be recoverable out of any property belonging to any member of 
such company. 


(b) Any person or persons, other than those mentioned in subsection (a) of 
this section, receiving rewards for pretending to tell and/or telling fortunes, prac- 
ticing the art of palmistry, clairvoyance and other crafts of a similar kind, shall 
apply for in advance and procure from the Commissioner of Revenue a State li- 
cense for the privilege of practicing such arts or crafts, and shall pay for such 
license a tax of two hundred dollars ($200.00) for each county in which they 
offer to practice their profession or crafts: Provided, that the tax levied under 
this section shall not apply to fortunetellers or other artists practicing the art of 
palmistry, clairvoyance, and other crafts of a similar kind, when appearing un- 
der contract in regularly licensed theatres taxed under § 105-37. 


(c) Counties, cities, and towns may levy any license tax on the business taxed 
in this section. (1939, c. 158, s. 124; 1945, c. 708, s. 2.) 

Editor’s Note.—The 1945 amendment re- 
wrote subsection (c). 


§ 105-59. Lightning rod agents. — (a) No manufacturer or dealer, 
whether person, firm, or corporation, shall sell, or offer for sale, in this State any 
brand of lightning rod, and no agent of such manufacturer or dealer shall sell, 
or offer for sale, or erect any brand of lightning rod until such brand has been 
submitted to and approved by the Insurance Commissioner and a license granted 
for its sale in this State. The fee for such license, including seal, shall be fifty 
dollars ($50.00). 


(b) Upon written notice from any manufacturer or dealer licensed under the 
preceding subsection of the appointment of a suitable person to act as his agent 
in this State, and upon filing an application for license upon the prescribed form, 
the Insurance Commissioner may, if he is satisfied as to the reputation and moral 
character of such applicant, issue him a license as general agent of such manu- 
facturer or dealer. Said license shall set forth the brand of lightning rod licensed 
to be sold, and the fee for such license, including seal, shall be fifty dollars 
($50.00). 

(c) Such general agent may appoint local agents to represent him in any county 
in the State by paying to the Insurance Commissioner a fee of ten dollars ($10.00) 
for each such county. Upon filing application for license of such local agent on 
a prescribed form and paying him a fee of three dollars ($3.00) for each county 
in which said applicant is to operate, the Insurance Commissioner may, if he is 
satisfied that such applicant is of good repute and moral character, and is a suit- 
able person to act in such capacity, issue him a license to sell and erect any brand 
of lightning rod approved for sale by the general agent in such county applied 
for. 

(d) Each general agent shall submit to the Insurance Commissioner semian- 
nually, on January thirty-first and July thirty-first, on prescribed forms, a sworn 
statement of gross receipts from the sale of lightning rods in this State during 
the preceding six months, and pay a tax thereon of eighty cents (80c) on each 
one hundred dollars ($100.00), such returns to be accompanied by an itemized 
list showing each sale, the county in which sold, and the agent making the sale. 

(e) No county, city, or town shall levy a license or privilege tax exceeding 
twenty dollars ($20.00) on any dealer having a general office or selling from a 
receiving point. 

(f£) Licenses issued under this section are not transferable, are valid for only 
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one person, and revocable by the Insurance Commissioner for good cause after 
hearing. 

(g) Every agent licensed under this section shall, upon demand, exhibit his li- 
cense to any officer of the law or citizen, and any person, firm, or corporation 
acting without a license or selling or offering for sale any brand of lightning rod 
not approved by the Insurance Commissioner, or otherwise violating any of the 
provisions of this article, shall be punished by a fine of not more than two hundred 
dollars ($200.00) and/or six months imprisonment for each offense. (1939, c. 
HOSS L20;) 


§ 105-60. Hotels.—E very person, firm, or corporation engaged in the op- 
eration of any hotel in this State shall apply for and procure from the Commis- 
sioner of Revenue a State license for the privilege of transacting such business, 
and shall pay for such license the following tax: 

(1) For hotels operating on the American plan for rooms in which rates per 
person per day are: 


hotontiam Tiwayaollacsine vou yee) Payee eacies ys) DOR $0.60 
Two dollars and less than three dollars ............... oi) carte .90 
Three dollars and less than four dollars and fifty cents .......... 1.80 
Four dollars and fifty cents and less than six dollars ............ 4.20 
Six dollars and less than seven dollars and fifty cents ........... 5.40 
Seven dollars and fifty cents and less than fifteen dollars ........ 6.00 
Patternaidolignsgatic fovea sas sh tates wees FED. Teh 7.20 


(2) For hotels operating on the European plan for rooms in which the rates 
per person per day are: 


PPCEOME AIT SE OMCOLLAT Smee mace ng iy Neda at ceas © cys icin max (x oie Sis bie 0 ss se, he $1.25 
Two dollarsiand less*than three dollars =: 227. ee lee oss 3.00 
Three dollars and less than four dollars and fifty cents .......... 4.50 
Four dollars and fifty cents and less than six dollars ............ 5.50 
Six dollars and less than seven dollars and fifty cents ............ 6.50 
Seven dollars and fifty cents and less than ten dollars ............ 7.50 
‘Tenidollars andnovet ame me acieme.y. chee } etre. esl! Jn dantiah acts 8.50 


(3) The office, dining room, one parlor, kitchen, and two other rooms shall 
not be counted when calculating the number of rooms in the hotel. 

(4) Only one-half of the annual license tax levied in this section shal] be 
levied or collected from resort hotels and boardinghouses which are 
open for only six months or less in the year: Provided, that the mini- 
mum tax under any schedule in this section shall be five dollars 
($5.00). 

(5) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of 
one-half of the base tax levied by the State. (1939, c. 158, s. 126; 
1943, c. 400, s. 2.) 


Editor’s Note. — The 1943 amendment 
directed that “over fifteen dollars” in the 
last line of subdivision (1) be struck out 
and ‘fifteen dollars and over’ be inserted 
in lieu thereof. It also directed that ‘‘ten 
dollars and over” be substituted for “over 
ten dollars” in the last line of subdivision 
(2). These changes had already been made 
upon the codification of this section. 

For comment on the 1943 amendment. 
see 21 N. C. Law Rev. 367. 


Tax May Be Exacted of Lessee.—Where 
a corporation chartered for the purpose of 
owning and conducting a hotel has paid the 
franchise tax, the lessee of such corpora- 
tion is not relieved thereby from paying 
the tax imposed upon the business of con- 
ducting a hotel. Cobb v. Commissioners, 
122ENE Ces0 7800S Hs.338) (1898). 


§ 105-61. Tourist homes and tourist camps.—(a) Every person. firm, 
or corporation engaged in the business of operating a tourist home, tourist camp, 
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or similar place advertising in any manner for transient patronage, or soliciting 
such business, shall apply for and procure from the Commissioner of Revenue 
a State license for the privilege of transacting such business, and shall pay the 
following tax: 
(1) Homes or camps having five rooms or less, ten dollars ($10.00) ; 
(2) Houses or camps having more than five rooms, two dollars ($2.00) 
per room. 

For the purpose of this section, the sitting room, dining room, kitchen, and 
rooms occupied by the owner or lessee of the premises, or members of his family, 
for his or their personal or private use, shall not be counted in determining the 
number of rooms for the basis of the tax. The tax herein levied shall be in ad- 
dition to any tax levied in § 105-62 for the sale of prepared food. 

(b) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of one-half of 
the base tax levied by the State. (1939, c. 158, s. 126%.) 


§ 105-62. Restaurants.—(a) Every person, firm, or corporation engaged 
in the business of operating a restaurant, cafe, cafeteria, hotel, with dining service 
on the European plan, drugstore, or other place where prepared food is sold, shall 
apply for and procure from the Commissioner of Revenue a State license for the 
privilege of transacting such business. The tax for such license shall be based 
on the number of persons provided with chairs, stools, or benches, and shall be 
one dollar ($1.00) per person, with a minimum tax of five dollars ($5.00) : Pro- 
vided, that the tax levied in this paragraph shall not apply to industrial plants 
maintaining a nonprofit restaurant, cafe or cafeteria solely for the convenience of 
its employees. 

(b) All other stands or places where prepared food is sold as a business, and 
drugstores, service stations, and all other stands or places where prepared sand- 
wiches only are served, shall pay a tax of five dollars ($5.00). 

(c) Counties shall not levy any license tax on the business taxed under this 


section, but cities and towns may levy a license tax not in excess of one-half of 
the base tax levied by the State. (1939, c. 158, s. 127.) 


§ 105-63. Cotton compresses.—Every person, firm, or corporation en- 
gaged in the business of compressing cotton shall pay an annual license tax of 
three hundred dollars ($300.00) on each and every compress. 

Counties shall not levy any license tax on the business taxed under this sec- 
tion, but cities and towns may levy a license tax not in excess of that levied by 


the State. (1939, c. 158, s. 128.) 


§ 105-64. Billiard and pool tables.—(a) Every person, firm or corpora- 
tion who shall rent, maintain, own a building wherein there is a table or tables at 
which billiards or pool is played, whether operated by slot or otherwise, shall 
apply for and procure from the Commissioner of Revenue a State license for the 
privilege of operating such billiard or pool tables, and shall pay for such license 
a tax for each table as follows: 


Tables measuring not more than 2 feet wide and 4 feet long ...... $ 5.00 
Tables measuring not more than 2%4 feet wide and 5 feet long ...... 10.00 
Tables measuring not more than 3 feet wide and 6 feet long ...... 15.00 
Tables measuring not more than 4 feet wide and 8 feet long ........ 20.00 
‘Tables measuring not more than 41%4 feet wide and 9 feet long ...... 25.00 
Tables measuring more than 4% feet wide and 9 feet long ........ 30.00 


Provided, each such billiard or pool table so licensed shall receive a number 
and receipt from the Commissioner of Revenue when the license is issued, and 
it shall be the duty of each operator to attach said numbered license to said table 
o1 machine and display the same at all times, Failure to have such license and 
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receipt on display attached to said machine or table shall be prima facie evidence 
that the tax has not been paid hereunder. 


(b) This section shall not apply to fraternal organizations having a national 
charter, American Legion Posts, or posts or other local organizations of other 
veterans’ organizations chartered by Congress or organized and operating on a 
State-wide or nation-wide basis, Young Men’s Christian Associations, and Young 
Women’s Christian Associations, or nonstock, nonprofit charitable recreational 
corporations, foundations or centers to which a municipality or county contributes 
any portion of the operating expense. 


(c) If the Commissioner of Revenue shall have issued any such State license 
to any person, firm, or corporation to operate any billiard or pool tables in any 
city or town, the board of aldermen or other governing body of such city or 
town shall have the right at any time, and notwithstanding the issuance of such 
State license, to prohibit any billiard or pool tables within its limits, unless other- 
wise provided in its charter; and in the event any city or town shall exercise the 
right to prohibit the keeping and operation of such billiard or pool tables, the 
Commissioner of Revenue shall refund the proportion of the tax thereof during 
the time which the right is not allowed to be exercised bears to the time for 
which the tax is paid. And, where the Commissioner of Revenue has issued any 
such license and the said billiard or pool tables is or are to be, or are operated 
outside of the corporate limits of any incorporated city or town, the board of 
county commissioners may by resolution request that such license be revoked, 
and upon receipt of such resolution the Commissioner of Revenue shall forth- 
with revoke said license and refund the proportion of the tax thereof during the 
time which the right is not allowed to be exercised bears to the time for which 
the tax is paid. 

(d) Counties may levy a license tax on the business taxed under this section 
upon such billiard or pool tables as are located outside of incorporated cities 
or towns, and cities and towns may levy a license tax upon such as are within the 
city limits, but in neither case shall the license tax so levied be in excess of the 
tax levied by the State. (1939, c. 158, s. 129; 1943, c. 400, s. 2; 1945, c. 995, s. 1; 
1959hc 1502, 52 2 1961¥c, 900" S21.) 

Editor’s Note.—Prior to the 1943 amend- 
ment this section also applied to bowling 
alleys, which are now covered by § 105- 
64.1. 

The 1945 amendment inserted in  sub- 
section (b) the reference to “other veter- 
ans’ organizations.” 

The 1953 amendment made changes in 
the schedule of taxes in subsection (a). 


Same; License without City Limits. — 
Billiard and pool tables kept open for in- 
discriminate use by the public are liable to 
become a source of disorder and demoral- 
ization, coming within the police powers, 
and requiring, in the nature of the busi- 
ness, that power be lodged in some gov- 
ernmental board to withhold or revoke a 
license imposed by statute for the conduct 


The 1961 amendment added the part ol 
subsection (b) beginning with “or non- 
stock.” 

Constitutionality—A license tax imposed 
upon a business is not void as contraven- 
ing the State Constitution upon the theory 
that the statute gives an invalid arbitrary 
power to the county commissioners with 
reference to the issuance of the license 
among applicants therefor, as to locality 
or otherwise; and the tax so imposed will 
nevertheless remain, these different por- 
tions of the law not being so interdepend- 
ent that one must fall with the other. 
Brunswick-Balke-Collender Co. v. Meck- 
lenburg, 181 N. C, 386, 107 S. E. 317 
(1921). 


of the business, and such power lodged in 
the board of county commissioners, dif- 
ferentiating as to licenses to be issued 
within and without the city limits, the lat- 
ter not subject to the same degree of police 
protection, and requiring a greater license 
fee, and certain publicity before the license 
may be issued, etc., is not an unconstitu- 
tional discrimination, or the exercise of an 
invalid arbitrary power, the decision of the 
commissioners being reviewable in the 
courts upon the question of whether this 
power has been arbitrarily and unjustly 
exercised. Brunswick-Balke-Collender Co. 
v. Mecklenburg, 181 N. C. 386, 107 S. E. 
317 (1921). 
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§ 105-64.1. Bowling alleys.—(a) Every person, firm, or corporation who 
shall rent, maintain, or own a building wherein, or any premises on which, there 
is a bowling alley or alleys of like kind shall apply for and procure from the 
Commissioner of Revenue a State license for the privilege of operating such 
bowling alley or alleys, and shall pay for such license a tax of ten dollars ($10.00) 
for each alley kept or operated. 

(b) This section shall not apply to fraternal organizations having a national 
charter, American Legion Posts, Young Men’s Christian Associations, and Young 
Women’s Christian Associations, or nonstock, nonprofit charitable recreational 
corporations, foundations or centers to which a municipality or county contributes 
any portion of the operating expense. 


(c) If the Commissioner of Revenue shall have issued any such State license 
to any person, firm, or corporation to operate any bowling alley or alleys, in any 
city or town, the board of aldermen or other governing body of such city or 
town shall have the right at any time, and notwithstanding the issuance of such 
State license, to prohibit any bowling alley or alleys of like kind within its lim- 
its, unless otherwise provided in its charter; and in the event any city or town 
shall exercise the right to prohibit the keeping and operation of such bowling 
alley or alleys of like kind, the Commissioner of Revenue shall refund the pro- 
portion of the tax thereof during the time which the right is not allowed to be ex- 
ercised bears to the time for which the tax is paid. And, where the Commissioner 
of Revenue has issued any such license and the said bowling alley or alleys is or 
are to be, or are operated outside of the corporate limits of any incorporated city 
or town, the board of county commissioners may by resolution request that such 
license be revoked, and upon receipt of such resolution the Commissioner of Reve- 
nue shall forthwith revoke said license and refund the proportion of the tax there- 
of during the time which the right is not allowed to be exercised bears to the 
time for which the tax is paid. 


(d) Counties may levy a license tax on such bowling alley or alleys of like 
kind as are located outside of incorporated cities or towns, and cities and towns 
may levy a license tax upon such as are within the city limits, but in neither case 
shall the license tax so levied be in excess of the tax levied by the State. (1943, 
on 400 i882 93194 Joab bie sa2.2 196k hee 96 Sa seece) 


Editor’s Note. — The 1947 amendment The 1961 amendment added the part of 
inserted “or any premises on which” in subsection (b) beginning with “or non- 
subsection (a). stock.” 


§ 105-65. Music machines.—(a) Every person, firm, or corporation en- 
gaged in the business of operating, maintaining, or placing on location anywhere 
within the State of North Carolina, any machine or machines which plays records, 
or produces music, shall apply for and procure from the Commissioner of Reve- 
nue a State-wide license to be known as an annual operator’s license, and shall 
pay for such license the sum of one hundred ($100.00) dollars. 


(b) In addition to the above annual operator’s license, every person, firm, or 
corporation operating any of the above machines, shall apply for and obtain 
from the Commissioner of Revenue, what shall be termed an annual State-wide 
Wats for each machine operated and shall pay therefor the sum of ten ($10.00) 

ollars. 


(c) The applicant for license under this section shall, in making application 
for license, specify the serial number of the machine or machines proposed to be 
operated, together with a description of the service offered for sale thereby, and 
the amount of deposit required by or in connection with the operation of such 
machine or machines. The license shall carry the serial number to correspond 
with that on the application, and no such license shall under any condition be 
transferable to any other machines. It shall be the duty of the person in whose 
place of business the machine is operated or located to see that the proper State 
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license is attached in a conspicuous place on the machine before its operation shall 
commence. 

(d) If any person, firm, or corporation shall fail, neglect or refuse to comply 
with the terms and provisions of this section, or shall fail to attach the proper 
State license to any machine as herein provided, the Commissioner of Revenue, 
or his agents, or deputies, shall forthwith seize and remove such machine, and 
shall hold the same until the provisions of this section have been complied with. 
In addition to the above provision the applicant shall be further liable for the 
additional tax imposed under § 105-112. 

(e) Counties, cities and towns may levy and collect a license tax not in excess 
of fifty per cent (50%) of the total amount collected by the State from music 
machines: Provided, that counties, cities and towns shall not levy and collect an 
annual operator’s occupational license levied for the operation of the above ma- 
chines. 

(f) Counties, cities, and towns levying a tax under the provisions of this sec- 
tion shall have power through their tax collecting officers, upon nonpayment of 
the tax levied by them, or of any interest or penalty thereon, or upon failure to 
attach the evidence of license issued by them to any such machines, to seize, re- 
move and hold such machines until all such defaults have been remedied. (1939, 
OS is Blo 19417 -Cr OW. 6263 20945, .C. nL 00 1 C, A00 48522-1945, c. /08;.s.2.,) 


Editor’s Note. — The 1945 amendment machines, which are now covered by § 105- 
rewrote this section as changed by the 1941 65.1. 
and 1943 amendments. Prior to the 1945 Cited in State v. Finch, 218 N. C. 511, 11 


amendment this section applied also to S. E. (2d) 547 (1940). 
merchandising dispensers and weighing 


§ 105-65.1. Merchandising dispensers and weighing machines. — 
(a) Every person, firm or corporation engaged in the business of operating, main- 
taining or placing on location anywhere within the State of North Carolina mer- 
chandising dispensers in which are kept any article or merchandise to be pur- 
chased, or weighing machines, shall be deemed a distributor or operator and shall 
apply for and procure from the Commissioner of Revenue a State-wide license to 
be known as an annual distributor’s or operator’s license, and shall pay for such 
license the following tax: 


Distributors or operators of 5 or more cigarette dispensers or dis- 


Pellselo sl rOLlet LouaCCO DLOGUCLS «cn. sit aii a etn « oats Gina $250.00 
Distributors or operators of 5 or more drink dispensers .......... 100.00 
Distributors or operators of 5 or more food or other mechandising 

dispensers selling products for 5¢ or more per unit ............ 150.00 
Distributors or operators of 5 or more food or other merchandising 

dispensers selling products for less than 5¢ per unit ............ 25.00 
Distributors or operators of 5 or more weighing machines ........ 50.00 


A person, firm or corporation operating and maintaining soft drink dispensers 
or any other dispensers as set forth above in places of business operated by him 
or it, and not elsewhere, shall not be considered a distributor or operator of such 
dispensers for the purpose of this subsection. 

Any person, firm or corporation operating, maintaining or placing on location 
fewer than five (5) such machines or dispensers shall not be considered a dis- 
tributor or operator for the purpose of this subsection. Any person, firm or cor- 
poration operating, maintaining or placing on location five (5) or more soft drink 
dispensers shall not be considered a distributor or operator for the purpose of this 
subsection when all of said dispensers operated, maintained or placed on location 
by such person, firm or corporation are operated, maintained or placed in a single 
building, all parts of which are accessible through the same outside entrance, and 
which building is occupied by a single commercial, manufacturing or industrial 
business. Every machine or dispenser placed on location by a licensed operator or 
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distributor as herein defined shall have affixed thereto identification showing the 
name and address of the owner, operator, or distributor. The operator of any ma- 
chine or dispenser not so identified shall be liable for the license tax levied by sub- 
section (b). 

Any licensed distributor or operator of dispensers dispensing cigarettes or other 
tobacco product who shall operate, maintain or place on location any such dis- 
penser at any location for which the license fee prescribed by G. S. 105-84 has 
not been paid shall become liable for the payment of such license fee. 

(b) (1) In addition to the above annual distributor’s or operator’s license, 
every distributor or operator distributing or operating a dispenser or 
machine designed or used for the dispensing or selling of soft drinks 
shall apply for and obtain from the Commissioner of Revenue a State- 
wide license for each such dispenser or machine so operated and shall 
pay therefor an annual tax of $15.00 per machine or dispenser: Pro- 
vided, however, that said annual tax shall be five dollars ($5.00) in 
lieu of fifteen dollars ($15.00), per soft drink machine or dispenser 
on each soft drink machine or dispenser having a total capacity not in 
excess of 48 bottles or other dispensing units, including those bottles 
or other dispensing units stored in such machine or dispenser as well 
as those in the dispensing rack. 

(2) Every person, firm or corporation, operating, maintaining or placing on 
location any dispenser or machine described in subsection (a) and not 
required to procure a distributor’s or operator’s license under the 
terms of subsection (a) shall apply for and obtain from the Commis- 
sioner of Revenue a State-wide license for each such dispenser or ma- 
chine, and shall pay therefor an annual tax as follows: 


Cigarette dispensers or dispensers of other tobacco products ..... $ 5.00 
Drink dispensers having a capacity in excess of 48 bottles or other 
CISPENSINO UTS | Aken es cata casts © cpaiee Melee a pee ene 15.00 


Drink dispensers having a capacity not in excess of 48 bottles or 
other dispensing units, including those bottles or other dispensing 
units stored in such machine or dispenser as well as those in the 


dispensing® TACK g oc.te cake, oe eee Pree ete etd oe dee ie eee ee 5.00 
Food or other merchandising dispensers selling products for 5¢ or 

mMOTe. Per Unity 4. uni ses ee CLM. SEP ae nee ee 1.00 
Food or other merchandising dispensers selling products for less 

than’S ¢* per? tint Fs Ae eee. Seale nails cee .50 
Weighing*machiries?* yee Se Bea oe ie a ee ae 2.50 


Provided that the tax on food or merchandising dispensers imposed 
by this subdivision (2) shall not apply to dispensers dispensing pea- 
nuts only or to dispensers dispensing no commodity other than candy 
containing fifty per cent (50%) or more peanuts, or to penny self- 
service dispensers or machines twenty per cent (20%) of the gross 
revenue from which inures to the benefit of the visually handicapped. 

(3) The applicant for license under this section shall, in making application 
for license, specify the serial number of the dispenser, or dispensers 
and of the weighing machine, or machines, proposed to be distributed 
or operated, together with a description of the merchandise or service 
offered for sale thereby, and the amount of deposit required by or in 
connection with the operation of such dispenser, or dispensers, and 
such machine, or machines. The license shall carry the serial number 
to correspond with that on the application; provided, that such li- 
censes shall not be transferable to any other dispensers except under 
the following conditions: If at any time during the license tax year 
an applicant or license holder shall elect to replace a licensed machine 
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by a new or unlicensed machine, he may notify the Commissioner by 
letter, enclosing the vending license of such machine to be replaced, 
and giving the serial number of the replacement machine and the 
serial number of the machine being replaced and certifying that the 
machine being replaced has been withdrawn from his operation by 
sale or otherwise, and advising the Commissioner of the disposition 
of the machine being replaced. A new license will thereupon be is- 
sued for the replacement machine without the payment of further li- 
cense tax for the balance of the license tax year in which the replace- 
ment occurs. It shall be the duty of the person in whose place of busi- 
ness the dispenser or machine is operated or located to see that the 
proper State license is attached in a conspicuous place on the dis- 
penser or machine before its operation shall commence. 

(4) When application is made under this subsection (b) for license to op- 
erate a machine dispensing soft drinks or cigarettes or other tobacco 
products the applicant for such license shall pay or cause to be paid 
the license fee provided for under G. S. 105-79 and 105-84, as the case 
may be. 

(c) If any person, firm, or corporation shall fail, neglect or refuse to comply 
with the terms and provisions of this section or shall fail to attach the proper 
State license to any dispenser or machine as herein provided, the Commissioner 
of Revenue, or his agent or deputies, shall forthwith seize and remove such dis- 
penser or machine, and shall hold the same until the provisions of this section 
have been complied with. In addition to the above provision the applicant shall 
be further liable for the additional tax imposed under § 105-112. 

(d) Sales of merchandise herein referred to shall be subject to the provisions 
of Article V, Schedule “E”’, $$ 105-164 to 105-187, and the tax therein levied shall 
be paid by the distributor or operator of such dispensers or machines. 

(e) Counties, cities, and towns shall not levy or collect any annual distribu- 
tor’s or operator’s occupational license levied for the distribution or operation of 
any of the dispensers or machines described in subsection (a), nor any per dis- 
penser or per machine license tax for any machine or dispenser described in sub- 
sections (a) or (b) of this section, except that counties, cities, and towns may 
levy and collect an annual occupational license from operators of cigarette dispens- 
ing machines not in excess of $10.00 per annum. 

(f) Counties, cities and towns levying a tax under the provisions of this sec- 
tion shal] have power through their tax collecting officers, upon nonpayment of the 
tax levied by them, or of any interest or penalty thereon, or upon failure to at- 
tach the evidence of license issued by them to any such dispensers or machines, to 
seize, remove and hold such dispensers or machines until all such defaults have 
been remedied. 

(g) The word “dispenser” or “dispensers” as used in this section shall include 
any machine or mechanical device through the medium of which any of the mer- 
chandise referred to in this section is purchased, distributed or sold. 

(h) Neither the tax levied under subsection (b) upon dispensers, nor the tax 
levied under subsection (a) upon distributors or operators, shall apply to dis- 
pensers or vending machines which dispense only milk, milk drinks, products of 
the dairy, or pure uncarbonated fruit or vegetable juices. (1939, c. 158, s. 130; 
Peat 50) 873291943, cAlO5 e400 sai 1945" 6708.5: 2271949°5e. 1220, -s: 
Pet 150 1142 1955, cc: 1271, 134421957, c. 1340,_s.'2; 1963, c. 1169; s, 10.) 

Editor’s Note.—Prior to the 1945 amend- The first 1955 amendment inserted the 
ment, merchandising dispensers and weigh- sentence relating to five or more soft drink 
ing machines were covered by § 105-65, as_ dispensers in the third paragraph of sub- 
changed by the 1941 and 1943 amendments. section (a). The second 1955 amendment 
The 1949 amendment added subsection (h). substituted in the third item of the license 

The 1953 amendment rewrote subsec- tax schedule in the first paragraph of sub- 
tions (a), (b) and (e). section (a) “5c or more” for “less than 
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for 5c,” and in the fourth item of such 
schedule “less than 5c” for “5c or more.” 

The 1957 amendment changed subsec- 
tion (b) by adding the proviso to subdivi- 
sion (1), and by inserting in subdivision 
(2) much of the matter relating to “Drink 
dispensers”, which prior to the amendment 
read “Drink *dispensers’ so. .ceso- ee 15.00% 

The 1963 amendment, effective July 1, 
1963, deleted “and no such license shall 
under any conditions be transferable to 
any other dispenser or machine” at the end 
of the second sentence of subdivision (3) 
of subsection (b); added the proviso to 
the second sentence and added the present 
third sentence in such subdivision. 

Subsections Construed in Pari Materia. 
— In referring to this section, as it ap- 
peared in § 105-65 prior to the 1941 amend- 
ment, it was held that all of the subsec- 
tions of the section must be construed in 
pari materia. Snyder v. Maxwell, 217 N. C. 
617, 9 S. E. (2d) 19 (1940). 

Drink Dispensers.—A bottling company 
which owns and distributes as a part of its 
business a large number of machines for 
distributing its product which it places in 
location with merchants and others under 
agreement, is liable for the occupational 
tax of $100.00 levied under the provisions 
of subsection (a) of this section and is also 
liable for a tax of $15.00 on each such dis- 
tributing machine under subsection (b) of 
this section. Charlotte Coca-Cola Bottling 
Co. v. Shaw, 232. N.).C.307;59 S.-E.. (2d) 
819 (1950). 

The tax of $15.00 on each soft drink dis- 
pensing machine levied by this section ap- 
plies regardless of whether the distributor 
controls the coin box keys and collects the 
intake, paying a fixed rent or share of the 
receipts to the owner of the premises, or 
charges the retailer a fixed amount for 
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servicing the machines and permits the re- 
tailer to control the coin box keys and re- 
tain the intake. Charlotte Coca-Cola Bot- 
tling Co. v. Shaw, 232 N. C. 307, 59 S. E. 
(2d) 819 (1950). 

Tax on Vendors of Soft Drinks Is Based 
on Reasonable Classification.—The provi- 
sion of this section imposing a license tax 
on the privilege of operating a vending 
machine selling soft drinks at the retail 
price of five cents while imposing a 
smaller tax on vending machines selling 
other kinds of merchandise at the same 
price, prescribes classifications based upor 
real and reasonable distinctions, since it is 
a matter of common knowledge that the 
sale of soft drinks has obtained a unique 


commercial place, affording unusual op- 
portunities for gainful returns, thus 
justifying the imposition of a higher 


license tax upon the privilege of selling 
this kind of merchandise by vending ma- 
chine. Snyder v. Maxwell, 217 N. C. 617, 
9S. E. (2d) 19 (1940), construing this sec- 
tion when it appeared as a part of § 105- 
65 prior to the 1941 amendment. 


Criminal Provisions Not Repealed.—The 
provisions of the Flanagan Act, Public 
Laws 1937, c. 196 (§ 14-304 et seq.), pro- 
scribing the possession and distribution of 
a coin slot machine in the operation of 
which the user could secure additional 
chances or rights to use the machine, were 
not repealed by this section as it read when 
a part of § 105-65 prior to the 1941 amend- 
ment. State v. Abbott, 218 N. C. 470, 11 S. 
E. (2d) 539 (1940), followed in 218 N. C. 
480, 11 S. E. (2d) 545 (1940). 

Enjoining Criminal Law.—As to enjoin- 
ing statute proscribing slot machines, see 
McCormick v. Proctor, 217 N. C. 23, 6 S. 
E. (2d) 870 (1940). 


§ 105-66. Bagatelle tables, merry-go-rounds, etc. — (a) Every per- 


son, firm, or corporation that is engaged in the operation of a bagatelle table, 
merry-go-round or other riding device, hobby horse, switchback railway, shooting 
gallery, swimming pool, skating rink, other amusements of a like kind, or a place 
for other games or play with or without name (unless used solely and exclusively 
for private amusement or exercise), at a permanent location, shall apply for and 
procure from the Commissioner of Revenue a State license for the privilege of 
operating such objects of amusement, and shall pay for each subject enumerated 
the following tax: 
In cities or towns of less than 10,000 population ............. 
In cities: or towns,of 10,000: poptlationiand ‘overv7 7...» =. 20) sane 
(b) The tax under this section shall not apply to machines and other devices 
licensed under §§ 105-64 and 105-65. 
(c) Counties, cities or towns may levy a license tax on the business taxed un- 
der this section not in excess of that levied by the State. (1939, c. 158, s. 131.) 


§ 105-67. Security dealers. — (a) Every person, firm, or corporation 
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who or which is engaged in the business of dealing in securities as defined in §§ 
78-1 to 78-24, or who or which maintains a place for or engages in the business 
of buying and/or selling shares or stock in any corporation, bonds, or any other 
securities on commission or brokerage, shall apply for and procure from the Com- 
missioner of Revenue a State license for the privilege of transacting such busi- 
ness, and shall pay for such license the following tax: 


In cities or towns of less than 5,000 population ............00088. $ 25.00 
In cities or towns of 5,000 and less than 10,000 population ........ 50.00 
In cities or towns of 10,000 and less than 15,000 population ....... 100.00 
In cities or towns of 15,000 and less than 25,000 population ........ 200.00 
In cities or towns of 25,000 population and above ................ 300.00 


(b) Every dealer, as defined herein, who shall maintain in the State of North 
Carolina more than one office for dealing in securities, as hereinbefore defined, 
shall apply for and procure from the Commissioner of Revenue a license for the 
privilege of transacting such business at each such office, and shall pay for such 
license the same tax as hereinbefore fixed. 

(c) Every foreign dealer, as dealer is hereinbefore defined, who shall maintain 
an office in this State, or have a salesman in this State, shall apply for and procure 
from the Commissioner of Revenue a State license for the privilege of transacting 
such business, and shall pay for such license the tax hereinbefore imposed. 

(d) If such person, firm, or corporation described in subsection (a) of this sec- 
tion maintains and/or operates a leased or private wire and/or ticker service in 
connection with such business the annual license tax shall be as follows: 


In cities and towns of less than 10,000 population ............... $150.00 
In cities and towns of 10,000 and less than 15,000 population ...... 250.00 
In cities and towns of 15,000 and less than 20,000 population ...... 350.00 
In cities and towns of 20,000 to 25,000 population ............ Poe eso UD 
Dir eiie seater G wits Ol 20,000 OF TOLe sev ete feck ce sees ces 600.00 


Provided, that the tax levied in subsection (d) shall not apply to private wire 
service not connected with or handling quotations of a stock exchange, grain or 
cotton exchange. 

(e) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of fifty dollars 
(50,00). (1939; 6-158, s7°132.) 

Cited in State v. Carolina Tel. & Tel. 

Co., 243 N. C. 46, 89 S. E. (2d) 802 (1955). 


§ 105-68. Cotton buyers and sellers on commission.—(a) Every per- 
son, firm, or corporation who or which engages in the business of buying and/or 
selling on commission any cotton, grain, provisions, or other commodities, either 
for actual, spot, or instant delivery, shall apply for and procure from the Commis- 
sioner of Revenue a State license for the privilege of transacting such business in 
this State, and shall pay for such license a tax of fifty dollars ($50.00). 

(b) Every person, firm, or corporation who or which engages in the business 
of buying or selling any cotton, grain, provisions, or other commodities, either for 
actual, spot, instant or future delivery, and also maintains and/or operates a pri- 
vate or leased wire and/or ticker service in connection with such business shall 
apply for and procure from the Commissioner of Revenue a State license for the 
privilege of transacting such business in this State and shall pay for such license 
the following tax: 


In cities and towns of less than 10,000 population .............4.. $100.00 
In cities and towns of 10,000 and less than 15,000 population ..... 200.00 
In cities and towns of 15,000 and less than 25,000 population ...... 400.00 
In cities and towns of 25,000 population or more ...............- 600.90 


Persons, firms, and corporations who pay the tax imposed in subsection (d) of 
§ 105-67 shall not be required to pay the tax imposed in this subsection. 
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(c) Every person, firm, or corporation, domestic or foreign, who or which is 
engaged in the business of selling any cotton either for actual, spot, instant, or 
future delivery, in excess of five thousand bales per annum, shall be deemed to 
be a cotton merchant, shall apply for and obtain from the Commissioner of Reve- 
nue a State-wide license for each office or agency maintained in this State for the 
sale of cotton and shall pay for each such license the following tax: 


In cities and towns of less than 10,000 population ............... $ 50.00 
In cities and towns of 10,000 and less than 15,000 population ...... 100.00 
In cities and towns of 15,000 and less than 25,000 population ...... 200.00 
In cities and towns of 25,000 population and over ............... 300.00 


(d) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy a license tax not in excess of fifty dollars 
($50.00). (1939, .c. 158) s..133.) 

Stated in Robinson & Hale, Inc. v. 

Shaw, 2420N GC. £486,.87 oSa EB. (2d) 909 
(1955). 


§ 105-69. Manufacturers, producers, bottlers and distributors of 
soft drinks.—(a) Every person, firm, or corporation or association manufactur- 
ing, producing, bottling and/or distributing in bottles, or other closed containers, 
soda water, coca-cola, pepsi-cola, chero-cola, ginger ale, grape and other fruit 
juices or imitations thereof, carbonated or malted beverages and like preparations, 
or preparations of any nature whatever commonly known as soft drinks, shall ap- 
ply for and obtain from the Commissioner of Revenue a State license for the priv- 
ilege of doing business in this State, and shall pay for such license the following 
base tax for each place of business: 


Low-Pressure Equipment 
Where the machine or the equipment unit used in the manufacture of the above 
beverage is a: 


51 spouts or greater capacity, low pressure filler ............... $1,800.00 
41 spouts and less than 51 spouts, low pressure filler ............ 1,500.00 
36 spouts and less than 41 spouts, low pressure filler ............ 1,200.00 
32 spouts and less than 36 spouts, low pressure filler .......... 1,000.00 
24 spouts and less than 32 spouts, low pressure filler ........... 700.00 
18 spouts and less than 24 spouts, low pressure filler ........... 500.00 
12 spouts and less than 18 spouts, low pressure filler ............ 175.00 


Provided, that counter-pressure or pre-mix fillers shall be deemed to have the 
following equivalent capacities and shall be taxed in accordance with the above 
schedule upon the basis of the nearest equivalent capacity; 24 spout pre-mix, 
equivalent to 40 spout low-pressure; 34 spout pre-mix, equivalent to 50 spout 
low-pressure ; 40 spout pre-mix, equivalent to 60 spout low-pressure. For a 50 
spout counter-pressure or pre-mix filler, the tax shall be two thousand and one 
hundred dollars ($2,100.00). 

High-Pressure Equipment 


Where the machine or the equipment unit used in the manufacture of the above 
mentioned beverages is a Royal (8-head), Shields (6-head), Adriance (6-head), 
or other high-pressure equipment having manufacturer’s rating capacity of over 
sixty bottles per minute, one thousand two hundred dollars ($1,200.00). 

Royal (4-head), Adriance (2-head), Shields (2-head), full equipment having 
manufacturer’s rating capacity of over fifty and less than sixty bottles per minute, 
one thousand dollars ($1,000.00). 

Royal (4-head), Adriance (2-head), Shields (2-head) (full automatic), or 
other high-pressure equipment having manufacturer’s rating capacity of more than 
forty and less than fifty bottles per minute, seven hundred dollars ($700.00). 

Dixie (automatic), Shields (2-head hand feed), Adriance (1-head), Calleson 
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(l-head), Senior (high-pressure), Junior (high-pressure), or Burns or other 
high-pressure equipment having manufacturer’s rating capacity of more than 
twenty-four bottles and less than forty bottles per minute, one hundred five dol- 
lars ($105.00). 

Single-head Shields, Modern Bond (power), Baltimore (semi-automatic), and 
all other machines or equipment having manufacturer’s rating capacity of less 
than twenty-four bottles per minute and all foot-power bottling machines, seventy 
dollars ($70.00). 

Provided, that any bottling machine or equipment unit not herein specifically 
mentioned shall bear the same tax as a bottling machine or equipment unit of the 
nearest rated capacity as herein enumerated: Provided further, that where any 
person, firm, corporation, or association has within his or its bottling plant or 
place of manufacture more than one bottling machine or equipment unit, then 
such person, firm, corporation, or association shall pay the tax as herein specified 
upon every such bottling machine or equipment unit if in actual operation: Pro- 
vided further, that where no standard high- or low-pressure bottling machine is 
used to fill the containers, a tax of fifty dollars ($50.00) shall apply. The tax 
levied in this section shall not apply to any product containing more than fifty 
per cent (50%) of milk, put up in containers for sale as food rather than soft 
drink preparations. 

(b) Every person, corporation, or association distributing, selling at wholesale, 
or jobbing bottled beverages as enumerated in subsection (a) of this section shall 
pay an annual license tax for the privilege of doing business in this State, as fol- 
lows: 


inrcities:orstowns:0f30,000hinhabitants: orsemoren gese ood ovle s ace os $100.00 
In cities or towns of 20,000 inhabitants and less than 30,000 inhab- 

TEST ter crete ets ste OH Ye fare ftie cnc HahhAS « ib. ORRIN «SIS oe 90.00 
In cities or towns of 10,000 inhabitants and less than 20,000 in- 

Habitants are. wrote Tpaices es oatiias Sa ct dct dregs Des tears Vaside hin tis 2 80.00 
In cities or towns of 5,000 inhabitants and less than 10,000 inhabit- 

TICS eee ee eee tee eee Senne cet cia ike he aan « oa see ieae 70.00 
In cities and towns of 2,500 inhabitants and less than 5,000 inhabit- 

ALS eee cre eee eee eee TENE ae ot cts Netala rate vole ss ater ae aoe ot tan eee 60.00 
In rural districts and towns of less than 2,500 inhabitants ........ 50.00 


The tax levied in this subsection shall not include the right to sell products author- 
ized to be sold under Schedule F, §§ 18-63 to 18-92. 

(c) Every distributing warehouse selling or supplying to retail stores cereal or 
carbonated beverages manufactured or bottled within the State, but outside of the 
county in which such cereal or carbonated beverages are manufactured or bottled, 
shall pay one-half of the annual license tax for the privilege of doing business in 
this State provided for in subsection (b) of this section. 

(d) Every distributing warehouse selling or supplying to retail stores cereal or 
carbonated beverages on which the tax has not been paid under the provisions of 
subsection (a) of this section shall pay the annual license tax for the privilege of 
doing business in the State provided in subsection (b) of this section. 

(e) Each truck, automobile, or other vehicle coming into this State from an- 
other state, and selling and/or delivering carbonated beverages on which the tax 
has not been paid under the provisions of subsection (a) of this section, shall pay 
an annual license tax for the privilege of doing business in this State, in the sum 
of two hundred dollars ($200.00) per truck, automobile, or vehicle. The license 
secured from the State under this section shall be posted in the cab of the truck, 
automobile, or vehicle. 

(f) No county shall levy a tax on any business taxed under the provisions of 
this section, nor shall any city or town in which any person, firm, corporation, or 
association taxed hereunder has its principal place of business levy and collect 
more than one-eighth of the State tax levied under this section; nor shall any tax 
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be levied or collected by any county, city, or town on account of the delivery of the 
products, beverages, or articles enumerated in subsection (a) or (b) or (c) or 


(d) of this section when a tax has been paid under any of those subsections. (1939, 


c. 158, s. 134; 1943, c. 400, s. 2; 1949, c. 782.) 


Editor’s Note. — The 1943 amendment 
made changes in the schedules of taxes ap- 
pearing in subsection (a). It also struck 
out in the last paragraph of said subsection 
“whether in actual operation or not,’ and 
inserted in lieu thereof “if in actual opera- 
tion.” 

The 1949 amendment inserted the para- 
graph in subsection (a) immediately fol- 
lowing the schedule of license tax fees for 
low-pressure equipment. 

When Each Distributing Point Liable 
for Tax.—Under the prior law, it was held 


done at a company’s home office in this 
State and, at its expense of delivery and 
storage, sent to warehouses owned by it 
for distribution in other cities and towns 
herein, each of these distributing points 
was liable for the payment of the license 
tax, and did not come within the intent and 
meaning of the exempting provision. Bot- 
tling Co. v. Doughton, 196 N. C. 791, 147 
S. E. 289 (1929). 

Stated in Robinson & Hale, Inc. v. 
Shaw, 242 N. C. 486, 87 S. E. (2d) 909 
(1955). 


that where the bottling of the beverage was 


§ 105-70. Packing houses.—Every person, firm, or corporation engaged 
in or operating a meat packing house in this State, and every wholesale dealer in 
meat packing-house products who owns, leases, or rents and operates a cold-stor- 
age room or warehouse in connection with such wholesale business, shall apply 
tor and procure from the Commissioner of Revenue a State license for the privi- 
lege of conducting such business in this State, and shall pay for such license the 
sum of one hundred dollars ($100.00) for each county in which is located such a 
packing house or a cold-storage room or warehouse. Every person, firm, or cor- 
poration maintaining a cold-storage room or warehouse and distributing such prod- 
ucts to other stores owned in whole or in part by the distributor for sale at re- 
tail shall be deemed a wholesale dealer or distributor in the meaning of this sec- 
iion. Counties shall not levy any tax on business taxed under this section. (1939, 
C7158. saloon) 

Cross Reference. — See North Carolina 
Constitution, Art. V, § 3, and note thereto. 


§ 105-71. Newspaper contests.—Every person, firm, or corporation that 
conducts contests and offers a prize, prizes, or other compensation to obtain sub- 
scriptions to newspapers, magazines, or other periodicals in this State shall apply 
for and procure from the Commissioner of Revenue a State license for the privi- 
lege of conducting such contests, and shall pay for such license the following tax 
for each such contest: 

Monthly, weekly, semiweekly newspaper, magazine or other period- 
ical 
Dailyanewspaper or other, daily perioaicdl om «a malls niiscttiese he seenone 

Counties, cities and towns may levy a tax not to exceed one-half of that levied 

by the State under the provisions of this section. (1939, c. 158, s. 136.) 


§ 105-72. Persons, firms, or corporations selling certain oils.—(a) 
Every person, firm, or corporation engaged in the business of selling illuminating 
oil or greases, or benzine, naphtha, gasoline, or other products of like kind shall 
apply for and procure from the Commissioner of Revenue a State license for the 
privilege of conducting such business, and shall pay for the same a tax of two 
dollars and fifty cents ($2.50). 

(b) In addition to the tax herein levied under subsection (a) of this section, 
such person, firm, or corporation shall pay to the Commissioner of Revenue, on or 
efore the first day of July of each year, an annual additional license tax equal to 
five per cent (5%) of the total gross sales for the preceding year or part of the 
year that the business is so conducted or the privilege so exercised, when the total 
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gross sales of such commodities exceed five thousand dollars ($5,000.00), or pro 
rata for a part of the year. 

(c) The amount of such total gross sales shall be returned to the Commissioner 
of Revenue on or before the date specified in subsection (b) of this section by 
such person, firm, or corporation, verified by the oath of the person making the 
return, upon such forms and in such detail as may be required by the Commis- 
sioner of Revenue. 

(d) Counties shall not levy any license tax on the business taxed under this 
section ; but cities or towns in which there is located an agency, station, or ware- 
house for the distribution or sale of such commodities enumerated in this section 
may levy the following license tax: 

In incorporated towns and cities of less than 10,000 population .... $25.00 
In cities and towns of 10,000 population and over ................. 50.00 

(e) Any person, firm, or corporation subject to this license tax, and doing busi- 
ness in this State without having paid such license tax, shall be fined one thousand 
dollars ($1,000.00), and in addition thereto double the tax imposed by this sec- 
tion, 

(f) No license or privilege tax, other than the license tax permitted in this sec- 
tion ta cities or towns, shall be levied or collected for the privilege of engaging in 
or doing the business named in this section from any person, firm, or corporation 
paying the inspection fees and charges provided for under the chapter, Agricul- 
ture, except license taxes levied in $§ 105-89 and 105-99. (1939, c. 158, s. 137; 
1957;621340, $322) 

Editor’s Note. — The 1957 amendment immediately before “oil” near the begin- 
deleted “or lubricating” formerly appearing ning of subsection (a). 


§ 105-73: Repealed by Session Laws, 1957, c. 1340, ss. 2, 9. 


§ 105-74. Pressing clubs, dry cleaning plants, and hat blockers. — 
Every person engaging in any of the businesses as herein defined shall apply for 
and procure from the Commissioner of Revenue a State license for the privilege 
of conducting such a business, and pay for each such place of business the follow- 
ing tax in each city or town in which he operates any such place of business, ex- 
cept branch offices when located in the same city or town as the parent establish- 
ment shall pay one half the tax levied on the parent establishment : 


In cities or towns of less than 1,000 population .............. Hareepe/ oO 
In cities or towns of 1,000 and less than 5,000 population ....... peel 2.00 
In cities or towns of 5,000 and less than 10,000 population ........ 30.00 
In cities or towns of 10,000 and less than 20,000 population ........ 45.00 
In cities or towns of 20,000 and less than 50,000 population ........ 60.00 
In cities or towns of 50,000 population and over ...........0.0008- 75.00 

Provided that pressing clubs, cleaning plants, and/or hat blocking establish- 
ments, as same are defined in this section in cities or towns of 5,000 population or 
over, employing four or less operators or employees, including the owner if he 
work: in said plant, shall be liable for only one half the amount of license tax 
specified above. 

Every person, firm, or corporation, soliciting cleaning work and/or pressing in 
any city or town where the actual cleaning and/or pressing is done in a cleaning 
plant or press shop located outside the city or town wherein said cleaning work 
and/or pressing is solicited shall procure from the Commissioner of Revenue a 
State license for the privilege of soliciting in said city or town, and pay for the 
same an amount equal to the tax which would be paid by said cleaning plant or 
press shop as if the said cleaning plant or press shop was actually located and be- 
ing operated in the city or town in which the soliciting is done. This shal] not ap- 
ply to soliciting in cities or towns where there is no cleaning plant, press shop or 
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established agency with fixed place of business, provided that the solicitor shall 
have paid a State and municipal license tax in this State. 

Every person, firm or corporation engaged in the business of soliciting dry clean- 
ing and/or pressing work to be done by a dry cleaning plant which has not paid 
the State license tax levied herein shall pay a tax of two hundred dollars ($200.00) 
for each vehicle used in carrying the dry cleaning and/or pressing work, and the 
license issued by the Commissioner of Revenue shall be carried in the cab of any 
vehicle so employed. Counties, cities and towns may levy a tax upon such persons, 
firms or corporations not in excess of that levied by the State. 

Cities and towns of under 10,000 population may levy a license tax not in ex- 
cess of $25.00; cities and towns of 10,000 population and over may levy a license 
tax not in excess of $50.00. Counties shall not levy a license tax on the business 
taxed under this section. 

Counties, cities and towns may not collect a privilege license tax under this sec- 
tion unless the State license tax, if due, has been first paid. 

Definitions: For the purpose of this section, the following definitions shall ap- 
ply: 

“Dry cleaning, and/or hat blocking, and/or pressing establishments” shall mean 
any place of business, establishment or vehicle wherein the services of dry clean- 
ing, wet cleaning as a process incidental to dry cleaning, spotting and/or press- 
ing. finishing and/or reblocking hats, garments, or wearing apparel of any kind is 
pertormed. 

‘Retail outlet” shall mean any place of business or vehicle where garments are 
accepted to be dry cleaned and/or pressed, but where the actual dry cleaning 
and/or pressing is not performed on the premises or vehicles, and where the dry 
cleaning and/or pressing is performed by a dry cleaning plant or press shop op- 
erating under a trade name other than that of the retail outlet. 

“Branch office” shall mean an additional establishment where garments are ac- 
cepted to be dry cleaned and/or pressed, when same is owned and operated by a 
dry cleaning plant, press shop, or retail outlet and under the same trade name, but 
where the actual dry cleaning and/or pressing is not performed on the premises. 

“Soliciting” as used herein shall mean the acceptance of any article or garment 
to be dry cleaned and/or pressed. 

“Person” as used herein shall mean any person, firm, corporation, partnership, 
or association. 

The term “employee” as used herein shall mean any person working either par- 
tially or full time for a cleaning plant, press shop, hat blocking establishment, re- 
tail outlet or branch office and shall include all drivers, solicitors and route sales- 
men irrespective of the method of payment they receive for their services, and 
shall also include independent contractors soliciting under the same style and firm 
name as the processing plant. It shall also include any member of the firm, associa- 
tion, corporation or partnership who actually performs any work of any nature in 
the business. 

This section shall not apply to any bona fide student of any college or university 
in this State operating such pressing or dry cleaning business at such college or 
university during the school term of such college or university. (1939, c. 158, s. 
139.3: 1943, c. 400, s225,4957,.¢,. 1340, 6:12 51959 \c2 445 acl 2 81901. cm leu: 


Scale 3.) 

Editor’s Note——The 1943 amendment The 1959 amendment inserted the pres- 
changed the schedule of license taxes, in- ent fourth and sixth paragraphs. 
serted the provision immediately following The 1961 amendment rewrote the tax 
the schedule and made other changes schedule appearing in the first paragraph 


The 1957 amendment inserted three para- as of June 1, 1961. It also as of July 1, 
graphs which were deleted by the 1961 1961, struck out all of a former paragraph 
amendment. levying a tax on gross receipts at the rate 
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of one per cent (1%), and two former For comment on 1943 amendment, see 
paragraphs dealing with filing reports, 21 N. C. Law Rev. 370. 

which paragraphs had Leen added by the 

1957 amendment. 


§ 105-75. Barbershops. — Every person, firm, or corporation engaged in 
the business of conducting a barbershop, beauty shop or parlor, or other shop of 
like kind shall apply for and procure from the Commissioner of Revenue a State 
license for the privilege of conducting such business, and shall pay for such license 
the following tax: 


For each barber chair maintained in a barbershop ............+0-0e- $2.50 
For each barber, manicurist, cosmetologist, beautician, or operator in 
beauty parlor, or other shop of like kind in any office, hotel, or other 
TRE) coy ome ott they SS, ope hs tek aR ey ene 2.50 
Counties shall not levy a license tax under this section, but cities and towns 
may levy a license tax not in excess of that levied by the State. (1939, c. 158, s. 
140; 1943, c. 400, s. 2.) 
Editor’s Note. — The 1943 amendment 
lowered the tax for each barber, mani- 
curist, etc., from $5.00 to $2.50. 


§ 105-76. Shoeshine parlors.—E very person, firm, or corporation who or 
which maintains or operates a place of business wherein is operated a shoeshine 
parlor, stand, or chair or other device shall apply for and procure from the Com- 
missioner of Revenue a State license for the privilege of conducting such business 
and shall pay for such license a tax of one dollar ($1.00) per chair or stool. 

Counties shall not levy any license tax on the business taxed under this section, 
but cities and towns may levy a license tax not in excess of one-half of that levied 


by the State. (1939, c. 158, s. 141.) 


§ 105-77. Tobacco warehouses. — (a) Every person, firm, or corpora- 
tion engaged in the business of operating a warehouse for the sale of leaf tobacco 
upon commission shall, on or before the first day of July of each year, apply for 
and obtain from the Commissioner of Revenue a State license for the privilege of 
operating such warehouse for the next ensuing year, and shall pay for such li- 
cense the following tax: 

For a warehouse in which was sold during the preceding year ending the first 
day of July: 


essa than a): 000,000 roound sul hacia hres cra tho ial. oaps nh tee ae $ 50.00 
1,000,000: pountdsyand:lessathan 22,000,0000:5% 413% poset Cats ees anise 75.00 
2,000,000: pounds andvless thanr3,000,000... 22:....45 .Weaee cae cote ere 175.00 
3;000;,000: poundssandsless: thane4,000,000 j ss-ay5 te loekatettas <9 250.00 
@-000.000: pounds andeless: thany>,000,000ea9) devtiaae. oe ween ae 400.00 
5,000,000 poundsand+léss than.6,000,000 222 2c...-2<. 35 «aie alee: 500.00 
For all in excess of 6,000,000 pounds, $500.00 and six cents per thousand 
pounds. 


(b) If a new warehouse not in operation the previous year, the person, firm, or 
corporation operating such warehouse may procure a license by payment of the 
minimum tax provided in the foregoing schedule, and at the close of the season 
for sales of tobacco in such warehouse shall furnish the Commissioner of Revenue 
a statement of the number of pounds of tobacco sold in such warehouse for the 
current year, and shall pay an additional license tax for the current year based on 
such total volume of sales in accordance with the schedule in this section. 

If an old warehouse with new or changed ownership or management, the tax 
shall be paid according to the schedule in this section, based on the sale during the 
preceding year, just as if the old ownership or management had continued its op- 
eration. 
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(c) The Commissioner of Agriculture shall certify to the Commissioner of Rev- 
enue, on or before the first day of July of each year, the name of each person, firm, 
or corporation operating a tobacco warehouse in each county in the State, together 
with the number of pounds of leaf tobacco sold by such person, firm, or corpora- 
tion in each warehouse for the preceding year, ending on the first day of July of 
the current year. 

(d) The Commissioner of Agriculture shall report to the solicitor of any judi- 
cial district in which a tobacco warehouse is located which the owner or operator 
thereof shall have failed to make a report of the leaf tobacco sold in such ware- 
house during the preceding year, ending the first day of July of the current year, 
and such solicitor shall prosecute any such person, firm or corporation under the 
provisions of this section. 

(e) The tax levied in this section shall be based on official reports of each to- 
bacco warehouse to the State Department of Agriculture showing amount of 
sales for each warehouse for the previous year. 

({) The Commissioner of Revenue or his deputies shall have the right, and are 
hereby authorized, to examine the books and records of any person, firm, or cor- 
poration operating such warehouse, for the purpose of verifying the reports made 
and of ascertaining the number of pounds of leaf tobacco sold during the preced- 
ing year, or other years, in such warehouse. 

(g) Any person, firm, or corporation who or which violates any of the provi- 
sions of this section shall, in addition to all other penalties provided for in this 
article, be guilty of a misdemeanor, and upon conviction shall be fined not less 
than five hundred dollars ($500.00) and/or imprisoned, in the discretion of the 
court. 

(h) No county shall levy any license tax on the business taxed under this sec- 
tion. Cities and towns may levy a tax not in excess of fifty dollars ($50.00) for 
each warehouse. (1939, c. 158, s. 142; 1963, c. 294, s. 4.) 

Editor’s Note.-—The 1963 amendment, censes from one year to thirteen months. 
effective July 1, 1963, substituted “July” Pursuant to s. 10 of the amendatory act, 
fo. “June” in subsections (a), (c) and (d). the change effected by s. 2 has not been 
Section 2 of the amendatory act, effective codified. 

June 1, 1963, amended subsection (a) so Cited in State v. Morrison, 210 N. C. 117, 
as to extend the duration of current li- 185 S. E. 674 (1936). 


§ 105-78. News dealers on trains.—Every person, firm, or corporation 
engaged in the business of selling books, magazines, papers, fruits, confections, or 
other articles of merchandise on railroad trains or other common carriers in this 
State shall apply for and obtain a State license from the Commissioner of Revenue 
for the privilege of conducting such business, and shall pay for such license the 
following tax: 

Where such person, firm, or corporation operates on railroads or other com- 
mon carriers on: 


Less’ than’ S00‘miles 4a" eee eet eee. oe oe ee ee ee Ap Wisayrss lO 4.8) 
Three‘ hundred and less’ than 500 miles’: .v 022.20. 5) ee 500.00 
Five*hundred’ miles er, motes ee. alee he eee ee 1,000.00 


This section shall not apply to any railroad company engaged in selling such 
articles to passengers on its train and paying the tax upon the retail sales of mer- 
chandise levied in Schedule FE, §§ 105-164 to 105-187. 

Counties, cities, and towns shall not levy any license tax on the business taxed 
under this section. (1939, c. 158, s. 143.) 


§ 105-79. Soda fountains, soft drink stands.—Every person, firm, or 
corporation engaged in the business of operating a soda fountain or soft drink 
stand shall apply for and obtain from the Commissioner of Revenue a State license 
for the privilege of conducting such business, and shali pay for such license the fol- 
lowing tax: 
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On soda fountains. On each carbonated draft arm of each soda fountain, a tax 
of ten dollars ($10.00). 

On each stand at which soft drinks are sold, the same not being strictly a soda 
fountain, and on each place of business where bottled carbonated drinks are sold 
at retail, the license tax shall be five dollars ($5.00) ; provided, that the tax here- 
in levied shall not apply to stands which sell no drinks except milk, milk drinks, 
products of the dairy, or pure uncarbonated fruit or vegetable juices. 

In addition to the license tax levied in this section, the tax shall be paid upon 
the gross sales at the rate of tax levied in Schedule E, §§ 105-164 to 105-187, 
upon the retail sales of merchandise, such tax to be paid at the time and in the 
manner required for the sale of other merchandise. 

Counties shall not levy a license tax on the business taxed under this section, 
but cities and towns may levy a license tax not in excess of one-half of the base 
tax levied by the State. (1939, c. 158, s. 144; 1949, c. 1220, s. 2.) 


Editor’s Note. — The 1949 amendment 
added the proviso relating to soft drink 
stands. 


§ 105-80. Dealers in pistols, etc.—(a) Every person, firm, or corpora- 
tion who is engaged in the business of keeping in stock, selling, and/or offering 
for sale any of the articles or commodities enumerated in this section, shall apply 
for and obtain a State license from the Commissioner of Revenue for the privilege 
of conducting such business, and shall pay for such license the following tax : 


Cees s wei ree, oer JERUR . CUM. HaeGea eee aes ois oil. bores $ 50.00 

For bowie knives, dirks, daggers, slingshots, leaded canes, iron or 
metic Kuuckles; or articles’or likes kind’. Wee cs ov to Bence wa tate 200.00 

Deh col TRA curse Baga g Palace: a ny hoitn |C etn peer APRON cide lt A ne aed ae Ses A Soe a A 


(b) If such person, firm, or corporation deals only in metallic cartridges, the 
tax shall be five dollars ($5.00). 

(c) Counties, cities, or towns may levy a license tax on the business taxed un- 
der this section not in excess of that levied by the State. (1939, c. 158, s. 145; 
E41. SOP sya O59F 6912052) 


Editor’s Note. — The 1941 amendment The 1959 amendment reduced the tax for 
reduced the tax in subsection (b) from ten blank cartridge pistols from $200.00 to 
to five dollars. $50.00 in subsection (a). 


§ 105-81: Repealed by Session Laws 1947, c. 501, s. 2. 


§ 105-82. Pianos, organs, victrolas, records, radios, accessories. — 
(a) Every person, firm or corporation engaged in the business of selling, offering 
or ordering for sale, repairing or servicing any of the articles hereinafter enumer- 
ated in this section shall apply for and obtain from the Commissioner of Revenue 
a State license for the privilege of conducting such business and shall pay for each 
license the following tax: 

For pianos and/or organs, graphophones, victrolas, or other instruments using 
discs or cylinder records, and/or the sale of records for either or all of these in- 
struments, television sets, television accessories and repair parts, radios or radio 
accessories and repair parts, including radios designed for exclusive use in auto- 
mobiles, an annual license tax of ten dollars ($10.00) ; provided, that persons li- 
censed under this section shall not be required to procure a license under G. S. 
105-89 by reason of being engaged in the business of selling, installing, or servic- 
ing automobile radios. 

(b) Any person, firm, or corporation applying for and obtaining a license un- 
der this section may employ traveling representatives or agents, but such travel- 
ing agents or representatives shall obtain from the Commissioner of Revenue a 
duplicate license of such person, firm, or corporation who or which he represents, 
and pay for the same a tax of ten dollars ($10.00). 
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Each duplicate copy so issued is to contain the name of the agent to whom it 
is issued, the instrument to be sold, and the same shall not be transferable. 

Representatives or agents holding such duplicate copy of such license thereby 
to sell or offer for sale only the instrument and/or articles authorized to be sold 
by the person, firm, or corporation holding the original license, and such license 
shall be good and valid in any county in the State. 

(c) Every person, firm, or corporation violating any of the provisions of this 
section shall be guilty of a misdemeanor and shall pay a penalty of two hundred 
and fifty dollars ($250.00), and in addition thereto double the State license tax 
levied in this section for the then current year. 

(ad) Counties shall not levy any license tax on the business taxed under this 
section, except that the county in which the agent or representative holding a dup- 
licate copy of the license aforesaid does business may impose a license tax not in 
excess of five dollars ($5.00). Cities or towns may levy a license tax on the busi- 
ness taxed under this section not in excess of one-half of that levied by the State. 


(1939, c. 158, s. 147; 1943, c. 400, s. 2; 1957, c. 1340, s. 2.) 


Editer’s Note. — The 1943 amendment 
inserted “does business” near the end of 
the first sentence of subsection (d). 

The 1957 amendment rewrote subsec- 
tion (a). 

License for Each Agent.—lIf the licensee 
employs more than one salesman he must 
make out and furnish each salesman with 
an additional license. This is because the 
license authorizes only the person having 


Sales by Sample; Interstate Commerce. 
—An act requiring everyone, before en- 
gaging in selling pianos or organs in the 
State by sample, list or otherwise, to pay a 
certain sum for a license, is, in the case of 
one selling by sample and list, as agent for 
a manufacturer and dealer located in an- 
other state. void, as a regulation of inter- 
state commerce. Ex parte Hough, 69 F. 
330 (1895). 


it in possession to sell under it. State v. 
Morrison,. 126° No C1123. 365: E,. 329 
(1900). 


§ 105-83. Installment paper dealers. — (a) Every person, firm, or cor- 
poration, foreign or domestic, engaged in the business of dealing in, buying, and/or 
discounting installment paper, notes, bonds, contracts, evidences of debt and/or 
other securities, where a lien is reserved or taken upon personal property located 
in this State to secure the payment of such obligations, shall apply for and obtain 
from the Commissioner of Revenue a State license for the privilege of engaging 
in such business or for the purchasing of such obligations in this State, and shall 
pay for such license an annual tax of one hundred dollars ($100.00). 


(b) In addition to the tax levied in subsection (a) of this section, such per- 
son, firm, or corporation shall submit to the Revenue Commissioner quarterly on 
the first day of January, April, July, and October of each year, upon forms pre- 
scribed by the said Commissioner, a full, accurate, and complete statement, veri- 
fied by the officer, agent, or person making such statement, of the total face value 
of the installment paper, notes, bonds, contracts, evidences of debt, and/or other 
securities described in this section dealt in, bought and/or discounted within the 
preceding three months and, at the same time, shall pay a tax of two hundred and 
seventy-five thousandths of one per cent of the face value of such obligations dealt 
in, bought and/or discounted for such period. 


(c) If any person, firm, or corporation, foreign or domestic, shall deal in, buy 
and/or discount any such paper, notes, bonds, contracts, evidences of debt and/or 
other securities described in this section without applying for and obtaining a li- 
cense for the privilege of engaging in such business of dealing in such obligations, 
or shall fail, refuse, or neglect to pay the taxes levied in this section, such obli- 
gation shall not be recoverable or the collection thereof enforceable at law or by 
suit in equity in any of the courts of this State until and when the license taxes 
prescribed in this section have been paid, together with any and all penalties pre- 
scribed in this article for the nonpayment of taxes. 
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(d) This section shall not apply to corporations organized under the State or 


national banking laws. 


(e) Counties, cities and towns shall not levy 


any license tax on the business 


taxed under this section. (1939, c. 158, s. 148; 1957, c. 1340, s. 2.) 


Editor’s Note. — The 1957 amendment 
substituted “two hundred and seventy-five 
thousandths of one per cent” for “one third 
of one per cent” near the end of subsec- 
tion (b). 

Constitutionality. — The imposition of 
taxes on installment paper dealers, is not 
rendered discriminatory by the exemption 
from the tax of corporations organized un- 
der the State or national banking laws, 
even though banks, in addition to their 


identical business of discounting commer- 
cial paper, since the two businesses are 
distinct in fact and the one is subject to 
regulations and controls which are not ap- 
plicable to the other. Lenoir Finance Co. 
Vou Curriewe54 NouGusledunt Sino. seo) 
543 (1961). 

Bank Distinguished From Installment 
Paper Dealer.—See Lenoir Finance Co. v. 
Carrie,s54N2C..1239.5 Fi Sem bee Ged) 2545 
(1961). 


regular banking business, carry on the 


§ 105-84. Tobacco and cigarette retailers and jobbers.—Every per- 
son, firm, or corporation engaged in the business of retailing and/or jobbing cig- 
arettes, cigars, chewing tobacco, snuff, or any other tobacco products shall apply 
for and obtain from the Commissioner of Revenue a State license for the privi- 
lege of engaging in such business, and shall pay for such license the following tax: 

Outside of incorporated cities or towns and cities or towns of less 
asa el cOOU sponulation ee ae were tertiary eat AL levee eles Saw. & 
Cities or towns,of 1,000 population and over ....4.50...00eseeeeeee 


Counties shall not levy any license tax on the business taxed under this section, 


but cities and towns may levy a license tax not in excess of that levied by the State. 
(1939, c. 158, s. 149.) 


§ 105-85. Laundries.—Every person, firm, or corporation engaged in the 
business of operating a laundry, including wet or damp wash laundries and busi- 
nesses known as “launderettes,” “launderalls” and similar type businesses, where 
steam, electricity, or other power is used, or who engages in the business of sup- 
plying or renting clean linen or towels or wearing apparel, shall apply for and 
obtain from the Commissioner of Revenue a State license for the privilege of en- 
gaging in such business, and shall pay for such license the following tax: 


Ingcities OL 1OWilscOT lesenthlall.7,0UW DODUIANOU 0.4 case a. a ie aaa ite $ 6.25 
In cities or towns of 5,000 and less than 10,000 population .......... 12,50 
In cities or towns of 10,000 and less than 15,000 population ........ 1Sfo 
In cities or towns of 15,000 and less than 20,000 population ........ 25.00 
In cities or towns of 20,000 and less than 25,000 population ........ 30.00 
In cities or towns of 25,000 and less than 30,000 population ........ 36.25 
In cities or towns of 30,000 and less than 35,000 population ........ 42.50 
In cities or towns of 35,000 and less than 40,000 population ........ 50.00 
In cities or towns of 40,000 and less than 45,000 population ........ 56.25 
In cities or towns of 45,000 population and above ............... 62.50 


Provided, however, that any laundry or other concern herein referred to where 
the work is performed exclusively by hand or home-size machines only, and where 
not more than twelve persons are employed, including the owners, the license tax 
shall be one third of the amount stipulated in the foregoing schedule. 

Every person, firm, or corporation soliciting laundry work or supplying or rent- 
ing clean linen or towels or wearing apparel in any city or town, outside of the 
city or town wherein said laundry or linen supply or towel supply or wearing ap- 
parel supply business is established, shall procure from the Commissioner of Rev- 
enue a State license as provided in the above schedule, and shall pay for such li- 
cense a tax based according to the population of the city or town, for the privilege 
of soliciting therein. The additional tax levied in this paragraph shall apply to the 
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soliciting of laundry work or linen supply or towel supply work or wearing ap- 
parel supply work in any city or town in which there is a laundry, linen supply 
or towel supply or wearing apparel supply establishment located in the said city 
or town. The soliciting of business for or by any person, firm, or corporation en- 
gaged in the business of laundry work and/or supplying or renting clean linen 
or towels or wearing apparel shall and the same is hereby construed to be engag- 
ing in the said business. Any person, firm, or corporation soliciting in said city or 
town shall procure from the Commissioner of Revenue a State license for the 
privilege of soliciting in said city or town, said tax to be in the sum equal to the 
amount which would be paid if the solicitor had an establishment and actually en- 
gaged in such business in the said city or town; provided the solicitor has paid 
a State, county and municipal license in this State. 


Every person, firm or corporation engaged in the business of soliciting laundry 
work to be done by a laundry or plant which has not paid the State license tax 
levied herein shall pay a tax of two hundred dollars ($200.00) for each vehicle 
used in carrying the laundry work, and the license issued by the Commissioner 
of Revenue shall be carried in the cab of any vehicle so employed. Counties, cities 
and towns may levy a tax upon such persons, firms or corporations not in excess 
of that levied by the State. 


Counties, cities and towns, respectively, may levy a license tax not in excess 
of twelve dollars and fifty cents ($12.50) on any person, firm, or corporation en- 
gaged in the business of laundry work and/or supplying or renting clean linen 
or towels or wearing apparel in instances when said work is performed outside 
the said county or town, or when the linen or towels or wearing apparel are sup- 
plied by business outside said county or town. Cities and towns may levy a license 
tax not in excess of fifty dollars ($50.00) on any other person, firm or corpora- 
tion engaged in the business of laundry work and/or supplying or renting clean 
linen or towels or wearing apparel. 


Counties, cities and towns may not collect a privilege license tax under this 
section unless the State license tax, if due, has been first paid. (1939, c. 158, s. 
150; 1943, ¢. 400, s. 925.1945, c:. 708s. 22.1949. cy 392 sn 1-n 1959 ch 445 eee, 
3-5; 1961, c. 1080, ss. 2, 4; c. 1203.) 


Editor’s Note.——The 1943 amendment The 1959 amendment inserted references 


added a paragraph wt the end of the sec- 
tion and rewrote the two paragraphs im- 
mediately preceding it, all of which para- 
graphs were deleted in 1961. 

The 1945 amendment substituted 
“twelve” for “four” in the first proviso of 
this section. 

The 1949 amendment made this section 
applicable to launderettes, launderails and 
similar type businesses. It also added a 
sentence to a paragraph relating to addi- 
tional tax of one per cent on gross re- 
ceipts, which paragraph was deleted in 
1961. 


to “wearing apparel’ throughout the sec- 
tion and inserted the present fourth and 
six paragraphs. 

The first 1961 amendment rewrote the 
tax schedule appearing in the first para- 
graph as of June 1, 1961. It also as of 
July 1, 1961, struck out the former last 
three paragraphs levying a tax on gross 
receipts at the rate of one per cent (1%) 
and dealing with reports on same. 

The second 1961 amendment, effective 
June 1, 1962, added the second sentence to 
the present fifth paragraph. 


§ 105-86. Outdoor advertising.—(a) Every person, firm, or corporation 


who or which is engaged in the business of outdoor advertising by placing, erect- 
ing or maintaining one or more outdoor advertising signs or structures of any 
nature by means of signboards, poster boards, or printed bulletins, or other painted 
matter, or any other outdoor advertising devices, erected upon the grounds, walls 
or roofs of buildings, shall apply for and obtain from the Commissioner of Rev- 
enue a State license for the privilege of engaging in such business in this State, 
and shall pay annually for said license as follows: 
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For posting or erecting 20 or more signs or panels ...........-.6-. $25.00 
For posting or erecting less than 20 signs or panels, for each sign 
DEE! hae Eee es ce Oey oe ds iy eee ED Ieee: 3 1.00 


And in addition thereto the following license tax for each city, town or other 
place in which such signboards, poster boards, painted bulletins and other painted 
or printed matter or other outdoor advertising devices are maintained, in cities 
or towns of: 


Dae UAT AEG MIATION bacts te cee ells. iss & aces ok Se ene Se ee $ 5.00 
APLAR OO SIO DIARIO atria sie sale cates sicie <n» ce a cme Semana ate 10.00 
a RE e AOD IME HOTT ete sa WAT ee wind aus dks oe! dais d een ames 15.00 
SHUT OS ARES NuTe METI Te it “ORC e Reuse «AN ie tC rrp ob Aber. 20.00 
PAULO Seo JRNONU Aton Men Spee tei Nee Sice b avd’ sls << sc e's gh ener ene 25.00 
Behe tO seOOUNLATIOUL ree ake a cit taster alain «as de cate Ca eee ees 30.00 
Me Or Le To eOPlatOU me a eeck he faltete.a tithe ste ss « c cate tele a oie 50.00 
CR Eonar Im DOL UAtICI I were ome atte Mates hohe vig aio a ev) eters teh 100.00 
aA etc decks COMA TION Wie oot eet, fie as. clsieds © = isan Sos Totiae fee . 150.00 
BD ABN) DOpINEHONEAnC OVER ote tts Pace. Gees els ovis s cote « a'oraeiatene 200.00 
in eechecomury outside: Of cities and tOWNS 2.5. -.0.0 eee ee lw ee 25.00 


Provided, that the tax levied in this section shall not apply to regularly licensed 
motion picture theatres taxed under § 105-37 upon any advertising signs, struc- 
tures, boards, bulletins, or other devices erected by or placed by the theatre up- 
on property which the theatre has secured by permission of the owner. 

Every person, firm, or corporation who or which places, erects or maintains 
one or more outdoor advertising signs, structures, boards, bulletins or devices as 
specified in this section shall be deemed to be engaged in the business of outdoor 
advertising, but when the applicant intends to advertise his own business exclu- 
sively by the erection or placement of such outdoor advertising signs, structures, 
boards, bulletins or devices as specified in this section, he may be licensed to do 
so upon the payment annually of one dollar ($1.00) for each sign up to one thou- 
sand (1,000) in number, and for one thousand (1,000) or more, the sum of one 
thousand dollars ($1,000.00) for the privilege in lieu of all other taxation as pro- 
vided in this section, except such further taxation as may be imposed upon him 
by cities or towns, acting under the power to levy not in excess of one-half of that 
specified in paragraph two of subsection (a) of this section. 

(b) Every person, firm, or corporation shall show in its application for the 
State license herein provided for the name of each incorporated city or town with- 
in which, and the county within which, it is maintaining or proposes to maintain 
said signboards, poster boards, painted bulletins or other painted or printed signs 
or other outdoor advertising devices within the State of North Carolina. No per- 
son, firm, or corporation, licensed under the provisions of this section, shall erect 
or maintain any outdoor advertising structure, device or display until a permit 
for the erection of such structure, device or display shall have been obtained from 
the Commissioner of Revenue. Application for such permit shall be in writing, 
signed by the applicant or his duly authorized agent, upon blanks furnished by 
the Commissioner of Revenue, in such form and requiring such information as 
said Commissioner of Revenue may prescribe. Each application shall have attached 
thereto the written consent of the owners or duly authorized agent of the property 
on which structures, devices or display is to be erected or maintained, and shall 
state thereon the beginning and ending dates of such written permission: Pro- 
vided, the subsection shall not apply to persons, firms, or corporations who or 
which advertise their or its own business exclusively, and who or which have 
been licensed therefor pursuant to subsection (a) of this section. 

(c) It shall be unlawful for any person engaged in the business of outdoor ad- 
vertising to in any manner paint, print, place, post, tack or affix, or cause to be 
painted, printed, placed, posted, tacked or affixed any sign or other printed or 
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painted advertisement on or to any stone, tree, fence, stump, pole, building or 
other object which is upon the property of another without first obtaining the 
written consent of such owner thereof, and any person, firm, or corporation who 
in any manner paints, prints, places, posts, tacks or affixes, or causes to he painted, 
printed, posted, tacked or affixed any such advertisement on the property of an- 
other except as herein provided shall be guilty of a misdemeanor, and shall be 
punished by a fine not exceeding fifty dollars ($50.00), or imprisonment of thirty 
days: Provided, that the provisions of this section shall not apply to legal notices. 

(d) It shall be unlawful for any person, firm, or corporation to paint, print, 
place, post, tack or affix any advertising matter within the limits of the right of 
way of public highways of the State without the permission of the State High- 
way Commission, or upon the streets of the incorporated towns of the State with- 
out permission of the governing authorities, and if and when signs of any nature 
are placed without permission within the highways of the State, or within the 
streets of incorporated towns, it shall be the duty of the Highway Commission 
or any other administrative body or other governing authorities of the cities and 
towns of said State to remove said advertising matters therefrom. 

(e) Every person, firm, or corporation owning or maintaining signboards, 
poster boards, printed bulletins, or other outdoor advertisements of any nature 
within this State shall have imprinted on the same the name of such person, firm, 
or corporation in sufficient size to be plainly visible and permanently affixed there- 
to. 

(f) A license shall not be granted any person, firm, or corporation having his 
or its principal place of business outside the State for the display of any advertis- 
ing of any nature whatsoever, designed or intended for the display of advertis- 
ing matter, until such person, firm, or corporation shall have furnished and filed 
with the Commissioner of Revenue a surety bond to the State, approved by him, 
in such sum as he may fix, not exceeding five thousand dollars ($5,000.00), con- 
ditioned that such licensee shall fulfill all requirements of law, and lawful regula- 
tions and orders of said Commissioner of Revenue, relative to the display of ad- 
vertisements. Such surety bond shall remain in full force and effect as long as any 
obligations of such licensee to the State shall remain unsatisfied. 

(g) No advertising, or other signs specified in this section, shall be erected 
in the highway right of way so as to obstruct the vision or otherwise to increase 
the hazards, and all signs upon the highways shall be placed in a manner to be 
approved by the said Highway Commission. 

(h) Any person, firm, or corporation who or which shall refuse to or neglect 
to comply with the terms and provisions of this section, and who shall fail to pay 
the tax herein provided for within thirty days after the same shall become due, 
or who shall paint, print, place, post, tack, affix or display any advertising sign 
or other matter contrary to the provisions of this section, the Highway Commis- 
sion of the State of North Carolina or other governing body having jurisdiction 
over the roads and highways of the State, and the governing authorities of cities 
and towns and its agents and employees, and the board of county commissioners 
of the various counties of said State and its employees are directed to forthwith 
seize and remove or cause to be removed all advertisements, signs or other mat- 
ter displayed contrary to the provisions of this section. 

For the purpose of more effectually carrying into effect the provisions of this 
section, the Commissioner of Revenue is authorized and directed to prepare and 
furnish to the Highway Commission or other governing body having jurisdiction 
over the roads and highways of the State a sufficient number of permits to be ex- 
ecuted by the owner, lessee or tenant occupying the lands adjacent to the high- 
ways of the State, upon which advertisements, signs or other matter displayed 
contrary to the provisions of this section, in words as follows: 

“T, (we), (owner), (lessee), (tenant), authorize and direct the Highway Com- 
mission of the State of North Carolina to remove from my lands the following 
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signs and advertising matter placed upon my lands unlawfully or without my per- 
Sai SHAD ment TT eee ere, rth trad bear ee 2 fic Sf 3 5 sarah Cane a da es 


And the said Highway Commission or other governing body having jurisdic- 
tion over the roads and highways of the State shall forthwith proceed, through 
its agents, servants and employees, wherever and whenever in its opinion it is 
necessary to secure the consent to the removal of said signs or other advertising 
matter from the lands of the owner, lessee or tenant, to secure said consent and 
to immediately remove said signs or other advertising matter from the lands ad- 
jacent to the highways of the State of North Carolina as herein directed. 

(i) Every person, firm, or corporation who violates any of the provisions of 
this section shall be guilty of a misdemeanor, and in addition to the license tax 
and penalties provided for herein shall be fined not more than one hundred dollars 
($100.00) for each sign so displayed, or imprisoned, in the discretion of the court. 

(j) Counties shall not levy any license tax under this section, but cities and 
towns may levy a license tax not in excess of one-half of that levied by the State 
under paragraph two of subsection (a). 

(k) The following signs and announcements are exempted from the provisions 
of this section: Signs upon property advertising the business conducted thereon; 
notice or advertisements erected by public authority or required by law in any 
legal proceedings; any signs containing sixty (60) square feet or less bearing an 
announcement of any town or city advertising itself: Provided, the same is main- 
tained at public expense. 

No tax shall be levied under this section against any person, firm, or corpora- 
tion erecting, painting, posting or otherwise displaying signs or panels advertis- 
ing his or its own business containing twelve (12) square feet or less of adver- 
tising surface: Provided, that this exemption shall not apply if the signs or panels 
are displayed in more than five counties. (1939, c. 158, s. 151; 1943, c. 400, s. 2.) 


Editor’s Note. — The 1943 amendment By virtue of G. S. 136-1.1, “State High- 
struck out former subsections (k) and (1) way Commission” has been substituted for 
and the last proviso to former subsection “State Highway and Public Works Com- 


(m), and changed the designation of for- mission” in subsections (d), (g) and (h). 
mer subsection (m) to (k). 


§ 105-87. Motor advertisers. — (a) Every person, firm, or corporation 
operating over the streets or highways of this State any motor vehicle or other 
mechanical conveyance equipped with radio, phonograph, or other similar mech- 
anism to produce music, or having any loudspeaker attachment or other sound 
magnifying device to produce sound effects for advertising purposes, whether ad- 
vertising his or its own products or those of others, shall be deemed a motor ad- 
vertiser, shall procure from the Commissioner of Revenue a State-wide license for 
the privilege of engaging in such business in this State, and shall pay for such 
license a tax of one hundred dollars ($100.00) for each vehicle or conveyance so 
used: Provided, that any such advertiser owning a located place of business 
in this State and advertising in not more than five counties shall pay one-fourth 
the tax provided in this section. 

(b) Counties may levy a license tax on the business taxed under this section 
not in excess of one-fourth of that levied by the State, and cities and towns may 
levy a tax in excess of ten dollars ($10.00). (1939, c. 158, s. 151%.) 


§ 105-88. Loan agencies or brokers.—(a) Every person, firm, or cor- 
poration engaged in the regular business of making loans or lending money, ac- 
cepting liens on, or contracts of assignments of, salaries or wages, or any part 
thereof, or other security or evidence of debt for repayment of such loans in in- 
stallment payment or otherwise, and maintaining in connection with same any of- 
fice or other located or established place for the conduct, negotiation, or trans- 
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action of such business and/or advertising or soliciting such business in any man- 
ner whatsoever, shall be deemed a loan agency, and shall apply for and procure 
from the Commissioner of Revenue a State license for the privilege of transacting 
or negotiating such business at each office or place so maintained, and shall pay 
for such license a tax of seven hundred fifty dollars ($750.00). 

(b) Nothing in this section shall be construed to apply to banks, industrial 
banks, trust companies, building and loan associations, co-operative credit unions, 
nor installment paper dealers defined and taxed under other sections of this ar- 
ticle, nor shall it apply to the business of negotiating loans on real estate as de- 
scribed in § 105-41, nor to pawnbrokers lending or advancing money on specific 
articles of personal property. It shall apply to those persons or concerns operat- 
ing what are commonly known as loan companies or finance companies and whose 
business is as hereinbefore described, and those persons, firms, or corporations 
pursuing the business of lending money and taking as security for the payment of 
such loan and interest an assignment of wages or an assignment of wages with 
power of attorney to collect same, or other order or chattel mortgage or bill of 
sale upon household or kitchen furniture. 

(c) At the time of making any such loan, the person, or officer of the firm 
or corperation making the same, shall give to the borrower in writing in con- 
venient form a statement showing the amount received by the borrower, the amount 
to be paid back by the borrower, and the time in which said amount is to be paid, 
and the rate of interest and discount agreed upon. 

(d) Any such person, firm, or corporation failing, refusing, or neglecting to 
pay the tax herein levied shall be guilty of a misdemeanor, and in addition to 
double the tax due shall be fined not less than two hundred and fifty dollars ($250.- 
00) and/or imprisoned, in the discretion of the court. No such loan shall be col- 
lectible at law in the courts of this State in any case where the person making 
such loan has failed to pay the tax levied herein, and/or otherwise complied with 
the provisions of this section. 

(e) Counties, cities, and towns may levy a license tax on the business taxed 
under this section not in excess of one hundred dollars ($100.00). (1939, c. 158, 
sP15Z.) 

Cross Reference. — As to regulation of Cited in Lenoir Finance Co. v. Currie, 
loan agencies or brokers, see §§ 53-164 to 254 N. C, 129, 118 S. E. (2d) 543 (1961). 
53-168. 


§ 105-89. Automobiles, wholesale supply dealers and service sta- 
tions.—(a) Automotive Service Stations.— 

(1) Every person, firm, or corporation engaged in the business of servicing, 
storing, painting, repairing, welding, or upholstering motor vehicles, 
trailers, semitrailers, or engaged in the business of retail selling and/ 
or delivering of any tires, tools, batteries, electrical equipment, auto- 
motive accessories, including radios designed for exclusive use in auto- 
mobiles, or supplies, motor fuels and/or lubricants, or any of such 
commodities, in this State, shall apply for and obtain from the Com- 
missioner of Revenue a State license for the privilege of engaging in 
such business in this State, and shall pay for such license an annual 
tax for each location where such business is carried on, as follows: 

In unincorporated communities and in cities or towns of less than 

2,900, population; Siemerens «<2. ccs eeee mete on ee ea $10.00 

In cities or towns of 2,500 and less than 5,000 population ........ ¥ t00 

In cities or towns of 5,000 and less than 10,000 population ......... 20.00 

In cities or towns of 10,000 and less than 20,000 population ........ 30.00 

In cities or towns of 20,000 and less than 30,000 population ........ 40.00 

Insetties or, towns-of. 30,000 ‘ors more:.4us nia aa eee ss haasae ee 50.00 


(2) In rural sections where a service station is operated the tax shall be five 
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dollars ($5.00), unless more than one pump is operated, in which event 
the tax shall be five dollars ($5.00) per pump: Provided, that any per- 
son, firm, or corporation operating a motor vehicle repair shop or ga- 
rage in rural sections shall be liable for a minimum annual tax of ten 
dollars ($10.00). 

(3) The tax levied in this section shall in no case be less than five dollars 
($5.00) per pump. 

(4) No additional license tax under this subsection shall be levied upon or 
collected from any employee, agent, or salesman whose employer or 
principal has paid the tax for each location levied in this subsection. 

(5) The tax imposed in § 105-53 shall not apply to the sale of gasoline to 
dealers for resale. 

(6) Counties, cities, and towns may levy a license tax upon each place of 
business located therein under this subsection not in excess of one- 
fourth of that levied by the State. 

{b) Automotive Equipment and Supply Dealers at Wholesale.— 

(1) Every person, firm, or corporation engaged in the business of buying, 
selling, distributing, exchanging, and/or delivering automotive acces- 
sories, including radios designed for exclusive use in automobiles, 
parts, tires, tools, batteries, and/or other automotive equipment or sup- 
plies or any of such commodities at wholesale shall apply for and ob- 
tain from the Commissioner of Revenue a State license for the privi- 
lege of engaging in such business in this State, and shall pay for such 
license an annual tax for each location where such business is carried 
on as follows: 


In unincorporated communities and in cities or towns of less than 


DN OMS erent ee Mee ier ier Tors eet aac cr ae te es $ 25.00 
In cities or towns of 2,500 and less than 5,000 population ...... See U0) 
In cities or towns of 5,000 and less than 10,000 population ........ 50.00 
In cities or towns of 10,000 and less than 20,000 population ...... 75.00 
In cities or towns of 20,000 and less than 30,000 population ..... So et ).00 
In cities or towns of 30,000 population or more .................. 125.00 


Provided, any person, firm, or corporation engaged in the business 
enumerated in this section and having no located place of business, 
but selling to retail dealers by use of some form of vehicle, shal] ob- 
tain from the Commissioner of Revenue a State-wide license for the 
privilege of engaging in such business in this State, and shall pay for 
such license an annual tax for each vehicle used in carrying on such 
business fifty dollars ($50.00). 

(2) For the purpose of this section, the word “wholesale” shall apply to 
manufacturers, jobbers, and such others who sell to retail dealers, ex- 
cept manufacturers of batteries. 

(3) No additional license tax under this subsection shall be levied upon or 
collected from any employee, agent, or salesman whose employer or 
principal has paid the tax for each location levied in this subsection. 

(4) Counties, cities, and towns may levy a license tax on each place of busi- 
ness located therein, taxed under this subsection, not in excess of one- 
half of that levied by the State, with the exception that the minimum 
tax may be as much as ten dollars ($10.00). 

(5) No person, firm, or corporation paying the wholesalers’ tax as levied in 
subsection (b) hereof shall be required to pay any additional tax un- 
der subsection (a) of this section for engaging in any of the types of 
business levied upon in said subsection (a). 

(c) Motor Vehicle Dealers. — 
(1) Every person, firm, or corporation engaged in the business of buying, 
selling, distributing, servicing, storing and/or exchanging motor ve- 
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hicles, trailers, semitrailers, tires, tools, batteries, electrical equipment, 
lubricants, and/or automotive equipment, including radios designed 
for exclusive use in automobiles, and supplies in this State shall ap- 
ply for and obtain from the Commissioner of Revenue a State license 
for the privilege of engaging in such business in this State, and shall 
pay for such license an annual tax for each locatton where such busi- 
ness is carried on, as follows: 


In unincorporated communities and in cities or towns of less than 


1000. population WTCrs Sentersm sae alts oe cele eRe kia: Batemac omen te $ 25.00 
In cities or towns of 1,000 and less than 2,500 population ........ 50.00 
In cities or towns of 2,500 and less than 5,000 population .......... 75.00 
In cities or towns of 5,000 and less than 10,000 population ........ 110.00 
In cities or towns of 10,000 and less than 20,000 population ...... 140.00 
In cities or towns of 20,000 and less than 30,000 population ....... 175.00 
In ‘cities or towns of 30 000"or moremaen arse rs tere eee eee 200.90 


Provided, that persons, firms, or corporations dealing in secondhand 
or used motor vehicles exclusively shall be liable for the tax as set out 
in the foregoing schedule unless such business is of a seasonal, tem- 
porary, transient, or itinerant nature, in which event the tax shall be 
three hundred dollars ($300.00) for each location where such business 
is carried on. 


(2) Any person, firm, or corporation who or which deals exclusively in mo- 
tor fuels and lubricants, and has paid the license tax levied under sub- 
section (a) of this section, shall not be subject to any license tax un- 
der subsections (b) and (c) of this section. 


(3) No additional license tax under this subsection shall be levied upon or 
collected from any employee or salesman whose employer has paid the 
tax levied in this subsection; nor shall the tax apply to dealers in 
semitrailers weighing not more than five hundred pounds and carry- 
ing not more than one-thousand-pound load, and to be towed by pas- 
senger cars, nor to dealers in four-wheel, farm type wagons equipped 
with rubber tires and designed to be pulled or towed by passenger cars 
or farm tractors. 

(4) Premises on which cars are stored or sold when owned or operated by 
a licensed car dealer under the same name shall not be deemed as a 
separate place of business when conducted within the corporate lim- 
its of any city or town in which such car business is conducted. 

(5) Counties, cities, and towns may levy a license tax on each place of busi- 
ness located therein, taxed under this subsection, not in excess of one 
fourth of that levied by the State, with the exception that the mini- 
mum tax may be as much as twenty dollars ($20.00): Provided, if 
such business is of a seasonal, temporary, transient, or itinerant nature, 
counties, cities, and towns may levy a tax of three hundred dollars 
($300.00) for each location where such business is carried on. (1939, 
c, 158, $2153 51945, cr 708, s. 23°1947, ce 50h sh 2 91040 eras 
Ve 1oS gre la02. saa nloo>, Crlcoupeswgee i) 


Editor’s Note. — The 1945 amendment 
inserted the former words “rural sections 
and/or” in the first item in the table of li- 
cense rates in subdivision (1) of sunsec- 
tion (a) and added the proviso to sub- 
division (2) thereof. 

The 1947 amendment rewrote a former 
subsection as new section 105-89.1 and 
made other changes. 

The 1949 amendment added to subdivi- 


sien (3) of subsection (c) the provision re- 
lating to dealers in farm type wagons. 

The 1953 amendment substituted “unin- 
corporated communities and in” for “rural 
sections and/or’ in the first item in the 
table of license rates in subdivision (1) ot 
subsection (a). 

The 1959 amendment changed subdivi- 
sion (4) of subsection (c) by deleting 
“used” formerly appearing immediately be- 
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fore “cars” near the beginning of such 
subdivision, and deleting “new” formerly 
appearing immediately before “car” in 
two places following in such subdivision. 

Constitutionality of Former Statute.—A 
provision in a former statute as to the re- 
duction of the license tax if three-fourths 
of the manufacturer’s assets were invested 
in this State was held constitutional in 
Bethlehem Motors Corp. v. Flynt, 178 N. 
C. 399, 100 S. E. 693 (1919). On appeal the 
statute was held invalid as discriminating 
against nonresident manufacturers doing 
business in the State and as discriminating 
in favor of the products of resident manu- 
facturers by attempting to regulate inter- 
state commerce. Bethlehem Motors Corp. 
VenbilyntweoO Won 4el 64 eon Ct 7 1165 
L. Ed. 1029 (1921). But this decision of 
the Supreme Court of the United States 
was not understood to invalidate the entire 
statute, since the provision in question was 
separable from the remainder of the stat- 
ute. American Exch. Nat. Bank v. Lacy, 
1SSaNey Ca 25 23non 0475 (1924): 

Auto trucks were held to come within 
the designation of “automobiles” as used 
in a former statute taxing the manufac- 
turers of automobiles. Bethlehem Motors 
Corp. v. Flynt, 178 N. C. 399, 100 S. E. 693 
(1919). 
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Bank as “Dealer.” — Where a dealer in 
automobiles has sold to the bank, to which 
he was indebted, his automobiles on hand, 
for the purpose of securing the debt, under 
further provisions that he was to sell and 
collect and hold the proceeds in trust for 
the purpose stated, and has thereafter left 
the State, and the bank has assumed to 
continue the sales and make collection 
therefor, the bank may not avoid payment 
of the tax upon the ground that it was not 
a dealer, etc., in contemplation of the stat- 
ute, and thus evade the practical efficiency 
of the statute and reduce it to a nullity. 
American Exch. Nat. Bank v. Lacy, 188 N. 
C. 25, 123 S. E. 475 (1924). 

Municipal Tax on Operators of Gasoline 
Pumps.—The provision authorizing coun- 
ties, cities and towns to levy a license tax 
on each place of business located therein, 
not in excess of one-fourth of that levied 
by the State, does not preclude a city from 
levying a tax on operators of gasoline 
pumps located on sidewalks along certain 
streets between the curb and the property 
line when such city tax is levied in the 
nature of a permit in the exercise of regu- 
latory police power. State v. Evans, 205 N. 
C. 434, 171 S. E. 640 (1933). 


§ 105-89.1. Motorcycle dealers. — (a) Every person, firm, or corpora- 


tion, foreign or domestic, engaged in the business of buying, selling, distributing, 
and/or exchanging motorcycles or motorcycle supplies or any of such commodi- 
ties in this State shall apply for and obtain from the Commissioner of Revenue a 
State license for the privilege of engaging in such business in this State, and shall 
pay for such license an annual tax for each location where such business is carried 
on, as follows: 


In unincorporated communities and cities or towns of less than 2,500 


population ..... See oe ye rari cae ee Cart ae . alee ok 10,00 
In cities or towns of 2,500 and less than 5,000 population .......... 15.00 
In cities or towns of 5,000 and less than 10,000 population ........ 20.00 
In cities or towns of 10,000 and less than 20,000 population ........ 25.00 
In cities or towns of 20,000 and less than 30,000 population ........ 30.00 
TE CIICN OLmEO Wi eeOtes), UULOLY MIOEG: 95 oc oe oc ae fale eels wets eta nels 40-00 


(b) A motorcycle dealer paying the license tax under this section may buy, 
sell, and/or deal in bicycles and bicycle supplies without the payment of an ad- 
ditional license tax. 

(c) No additional license tax shall be levied upon or collected from any em- 
ployee or salesman whose employer has paid the tax levied in this section. 

(d) No motorcycle dealer shall be issued dealer’s tags until the license tax 
levied under this section has been paid. 

(e) Counties, cities, and towns may levy a license tax on each place of busi- 
ness located therein, taxed under this section, not in excess of one-fourth of that 
levied by the State, with the exception that the minimum tax may be as much 
as ten dollars ($10.00). (1939, c. 158, s. 153; 1947, c. 501, s. 2.) 

Editor’s Note.— Prior to the 1947 amend- 
ment the subject matter of this section ap- 
peared as a subsection of § 105-89. 
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§ 105-90. Emigrant and employment agents.—(a) Every person, firm, 
or corporation, either as agent or principal, engaged in the business of soliciting, 
hiring, and/or contracting with laborers, male or female, in this State, for em- 
ployment out of the State shall apply for and obtain from the Commissioner of 
Revenue a State license for each county for the privilege of engaging in such busi- 
ness, and shall pay for such license a tax of five hundred dollars ($500.00) for 
each county in which such business is carried on. 

(b) Every person, firm, or corporation who or which engages in the business 
of securing employment for a person or persons and charging therefor a fee, com- 
mission, or other compensation shall apply for and obtain from the Commissioner 
of Revenue a State license for the privilege of engaging in such business in this 
State, and shall pay for such license the following annual tax for each location in 
which such business is carried on: 


In unincorporated communities and in cites and towns of less than 


2,500), populationye +2), CRapei ey ee aisle... DAC Renee tere $100.00 
In cities or towns of 2,500 and less than 5,000 population ......... 200.00 
In cities or towns of 5,000 and less than 10,000 population ........ 300.00 
In cities or towns of 10,000 or more population .................. 500.00 


Provided, that this section shall not apply to any employment agency operated 
by the federal government, the State, any county or municipality, or whose sole 
business is procuring employees for work in the production and harvesting of farm 
crops within the State, nor shall it apply to any registry for registered nurses or 
licensed practical nurses when not operated for profit. And provided further, 
that under this section the tax on any employment agency whose sole business 1s 
the placement of teachers and/or other school employees and which has been 
approved by the State Superintendent of Public Instruction shall be twenty-five 
dollars ($25.00): Provided further, that the tax on employment agencies where 
the sole business is the placement of domestic servants or unregistered nurses 
for employment within the State shall be twenty-five dollars ($25.00). 

(c) Any person, firm, or corporation violating the provisions of this section 
shall be guilty of a misdemeanor and fined, in addition to other penalties, not less 
than one thousand dollars ($1,000.00) and/or imprisoned, in the discretion of 
the court. ° 

(d) Counties, cities and towns may levy a license tax on the business taxed 
under this section not in excess of that levied by the State. (1939, c. 158, s. 154; 
1945, o*685201963 eel. 78/.asele) 

Cross Reference.—As to statute appli- 
cable to emigrant agents who hire labor or 


lack of uniformity. State v. Moore, 113 N. 
Cal6otial SESA8E 384201893 ie 


solicit emigrants for employment in a state 
having a law similar to such statute, see § 
105-90.1. 
Editor’s Note. 
inserted “the business of” 
ginning of subsection (a). 
The 1963 amendment inserted near the 
middle of the last paragraph of subsection 
(b) “nor shall it apply to any registry for 
registered nurses or licensed practical 
nurses when not operated for profit.” 
Constitutionality of Tax on Emigrant 
Agent.—A former statute imposing a tax 
“on every emigrant agent or person en- 
gaged in procuring laborers to accept em- 
ployment in another state’ was held con- 
stitutional. State v. Hunt, 129 N. C. 686, 
40 S. E. 216, 85 Am. St. Rep. 758 (1901). 
An earlier statute taxing the occupation 
of “emigrant agent’ was held invalid for 


— The 1945 amendment 
near the be- 


Same; Valid Exercise of Taxing Power. 
—A former statute taxing persons engaged 
in the business of procuring laborers for 
employment outside the State was held a 
valid exercise of the legislative power to 
tax trades and professions, and was not a 
police regulation. State v. Roberson, 136 
N. C. 587, 48 S. E. 595 (1904). See State v. 
Hunt, 129. Ni, C. 686; 40 S..B. 216) 85.Am. 
St. Rep. 758 (1901); Carr v. Commis- 
sioners, 136 N. C. 125, 48 S. E. 597 (1904); 
Lane v. Commissioners, 139 N. C. 443, 52 
S. E. 140 (1905). 

Statute Applies to Agents in Business of 
Hiring Laborers.—A statute imposing a 
license tax upon “every emigrant agent or 
person engaged in procuring laborers for 
employment out of this State’ applies to 
agents who make it their business to hire 
laborers in this State to be sent beyond the 
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limits of the State to be employed by 
others. Carr v. Commissioners, 136 N. C. 
125, 48 S. E. 597 (1904). 

Employment of Laborers to Work for 
Hirer.— Laws 1903, c. 247, s. 74, imposing 
a license tax upon “every emigrant agent 
or person engaged in procuring laborers 
for employment out of this State” was held 
not to apply to a person who came into this 
State and employed laborers to work for 
him in another state. Carr v. Commis- 
sioners, 136 N. C. 125, 48 S. E. 597 (1904). 

An officer of a foreign corporation com- 
ing into this State and hiring hands for 
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former statute. Lane v. Commissioners, 139 
N. C. 443, 52 S. E. 140 (1905). 

Amount of Tax Not Reviewable. — A 
tax on the business of procuring laborers 
for employment outside the State being an 
exercise of the power of the State to levy 
taxes, the amount is not reviewable by the 
courts. State v. Roberson, 136 N. C. 587, 
48 S. E. 595 (1904), wherein the court said: 
“When the Constitution confers upon the 
legislature the power to levy taxes, the 
amount of the tax to be levied is com- 
mitted to that department of the govern- 
ment and not open to review by the judi- 


cial department. We may inquire into the 
question of power, but not as to the man- 
ner of its exercise.” 


employment by the corporation in another 
state is not “engaged in the business of 
hiring hands,” etc., and was held not liable 
for the tax on emigrant agents, under a 


§ 105-90.1. Same; hiring or soliciting labor for employment in state 
having similar law.—(a) No person other than the North Carolina Employ- 
ment Security Commission shall engage in the business of emigrant agent in this 
State without first having obtained a license therefor from the Commissioner of 
Revenue and the county treasurer of each county in which he solicits emigrants. 
The term “emigrant agent” as used in this section, shall be construed to mean 
any person engaged in the business of hiring laborers or soliciting emigrants in 
this State to be employed beyond the limits of the State or any person engaged 
in hiring laborers or soliciting laborers in this State to be employed beyond the 
limits of the State in farm labor, whether in the employ of the emigrant agent or 
otherwise. Any person shall be entitled to State and county license, which shall 
be good for one year, upon payment to the Commissioner of Revenue for the 
use of the State of five hundred dollars ($500.00) for each county in which he 
operates or solicits emigrants for each year so engaged and upon payment into 
the county treasury of each county in which he operates or solicits emigrants, for 
the use of each such county, of one thousand dollars ($1,000.00) for each year 
so engaged. Any person other than the North Carolina Employment Security Com- 
mission acting as an emigrant agent without having first obtained such license 
shall be guilty of a misdemeanor and, upon conviction, shall be punished by a fine 
or imprisonment in the discretion of the court, and in addition to such fine or im- 
prisonment the court may, in its discretion, require the defendant to purchase the 
State and county licenses herein provided. 

(b) (1) Every person, firm, or corporation who or which engages in the busi- 
ness of securing employment for a person or persons and charging 
therefor a fee, commission, or other compensation shall apply for and 
obtain from the Commissioner of Revenue a State license for the privi- 
lege of engaging in such business in this State, and shall pay for such 
license the following annual tax for each location in which such busi- 
ness is carried on: 


In unincorporated communities and in cities and towns of less than 


OM THEA CHT Secor et emerge car ets ae ale eeu oe ees eee ae ... $100.00 
In cities or towns of 2,500 and less than 5,000 population ........ 200.00 
In cities or towns of 5,000 and less than 10,000 population ........ 300.00 
In cities or towns of 10,000 or more population ...............- a; 200,00 


Provided, that this section shall not apply to any employment agency 
operated by the federal government, the State, any county or munici- 
pality, or whose sole business is procuring employees for work in the 
production and harvesting of farm crops within the State, nor shall it 
apply to any registry for registered nurses or licensed practical nurses 
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when not operated for profit. And provided further, that under this 
section the tax on any employment agency whose sole business is the 
placement of teachers and/or other school employees and which has 
been approved by the State Superintendent of Public Instruction shall 
be twenty-five dollars ($25.00): Provided further, that the tax on 
employment agencies where the sole business is the placement of 
domestic servants or unregistered nurses for employment within the 
State shall be twenty-five dollars ($25.00). 

(2) Any person, firm, or corporation violating the provisions of this sub- 
section shall be guilty of a misdemeanor and fined, in addition to other 
penalties, not less than one thousand dollars ($1,000.00) and/or im- 
prisoned, in the discretion of the court. 

(3) Counties, cities and towns may levy a license tax on the business taxed 
under this subsection not in excess of that levied by the State. 

(c) The provisions of this section shall apply only to emigrant agents who hire 
labor or solicit emigrants for employment in a state having a law substantially 
similar to the provisions of this section. (1939, c. 158, s. 154; 1945, c. 635; 1953, 
©71237,"ss: 1=4*"1963, co 78/2 sen) 


Cross Reference.—For section applying The 1963 amendment inserted near the 
to emigrant and employment agents gen- middle of the last paragraph of subdivi- 
erally, see § 105-90. sion (1) of subsection (b) “nor shall it 


Editor’s Note.—The 1953 amendment re- apply to any registry for registered nurses 
wrote subsection (a), made changes in or licensed practical nurses when not 
subsection (b) and added subsection (c). operated for profit.” 


§ 105-91. Plumbers, heating contractors, and electricians. — Every 
person, firm, or corporation engaged in the business of a plumber, installing 
plumbing fixtures, piping or equipment, steam or gas fitter, or installing hot-air 
heating systems, or installing electrical equipment, or offering to perform such 
services, shall apply for and obtain from the Commissioner of Revenue a State- 
wide license for the privilege of engaging in such business, and shall pay for such 
license the following tax based on population: 


Municipalities ot yess than;2,000; population. .s. 0. seus cweee ne cree subsets A 
Municipalities of 2,000 and less than 5,000 population crore ie.t's cars einer 12.50 
Municipalities of 5,000 and less than 10,000 population .......... oe 3.00 
Municipalities of 10,000 and less than 20,000 population .......... 17550 
Municipalities of 20,000 and less than 30,000 population .......... 22.50 
Municipalities of 30,000 and less than 50,000 population ........... 30.00 
Municipalities of -50,000%or* more’, aes tee oe cen ee ee 40.00 


If any person, firm, or corporation, required to be licensed under the provisions 
of this section, engages in said business in two or more cities or towns, such per- 
son, firm, or corporation shall procure a license based on the population of the 
largest city or town in which the business taxed under this section is carried on; 
however, after a basic tax has been paid, in accordance with the above schedule, 
same shall apply as a credit when a higher tax is required. 

Provided, that when an individual required to be licensed under this section 
employs only one additional person the tax shall be one-half: Provided further, 
that any person, firm, or corporation engaged exclusively in the businesses enu- 
merated in and licensed under this section shall not be liable for the tax provided 
in G. S. 105-54 to 105-56. All plumbing inspectors in cities or towns shall make 
a monthly report to the Commissioner of Revenue of all installation or repair per- 
mits issued for plumbing or heating. 

With respect to electricians and electrical contractors, a license procured under 
this section shall cover the installation of electrical equipment, fixtures and wir- 
ing in or upon the consumer’s premises, or on the “customer’s side” of the point 
of delivery of electric service, but shall not cover the installation of or service 
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to transmission or distribution lines or work on the “distributor’s side” of the 
point of delivery of electric service. With respect to plumbers and plumbing con- 
tractors, a license procured under this section shall cover plumbing work and 
plumbing installations in buildings and upon the premises upon which the build- 
ings are situated and up to the connection with the sewer or water mains, but 
shall not cover the construction of or work upon water or sewer systems or mains. 


Counties shall not levy any license tax on the business taxed under this section, 
but any city or town may levy a license tax not in excess of the base license tax 
which would be levied by the State if such city or town was the only city or town 
in which the licensee engaged in business. (1939, c. 158, s. 155; 1945, c. 708, s. 
Apso Eh tog wlll 9 ia Ra as REGIS Pa wih! (09 eae ay Aa | 

Editor’s Note. — The 1945 amendment The 1951 amendment inserted the next 
struck out in the first proviso “a licensed to last paragraph and the 1953 amendment 
plumber” and inserted in lieu thereof “an rewrote the section. 
individual required to be licensed under For brief comment on the 1953 amend- 
this section.” ment, see 31 N. C. Law Rev. 434. 


§ 105-92. Trading stamps.—(a) Every person, firm, or corporation en- 
gaged in the business of issuing, selling, and/or delivering trading stamps, checks, 
receipts, certificates, tokens, or other similar devices to persons, firms, or corpo- 
rations engaged in trade or business, with the understanding or agreement, ex- 
pressed or implied, that the same shall be presented or given by the latter to their 
patrons as a discount, bonus, premium, or as an inducement to secure trade or 
patronage, and that the person, firm, or corporation selling and/or delivering the 
same will give to the person presenting or promising the same, money or other 
thing of value, or any commission or preference in any way on account of the 
possession or presentation thereof, shall apply for and obtain from the Commis- 
sioner of Revenue a State license for the privilege of engaging in such business, 
and shall pay for such a license a tax of two hundred dollars ($200.00). 

(b) This section shall not be construed to apply to a manufacturer or to a 
merchant who sells the goods, wares, or merchandise of such manufacturer, of- 
fering to present to the purchaser or customer a gift of certain value as an in- 
ducement to purchase such goods, wares or merchandise. 

(c) Counties, cities, or towns may levy a license tax on the business taxed 
under this section and not in excess of that levied by the State. (1939, c. 158, s. 
156.) 

Gift Enterprises. — Dealers in trading Winston v. Beeson, 135 N. C. 271, 47 S. E. 
stamps do not come within the provision 457 (1904). 
of an ordinance taxing “gift enterprises.” 


§ 105-93. Process tax.—(a) In every indictment or criminal proceeding 
finally disposed of in the superior court, the party convicted or adjudged to pay 
the cost shall pay a tax of two dollars ($2.00) : Provided, that this tax shall not 
be levied in cases where the county is required to pay the cost. 

(b) At the time of suing out the summons in a civil action in the superior 
court or other court of record, or the docketing of an appeal from the lower court 
in the superior court, the plaintiff or the appellant shall pay a tax of two dollars 
($2.00) : Provided, that this tax shall not be demanded of any plaintiff or appel- 
lant who has been duly authorized to sue or appeal in forma pauperis; but when 
in cases brought or in appeals in forma pauperis the costs are taxed against the 
defendants the tax shall be included in the bill of costs: Provided, that this tax 
shall not be levied in cases where the county is required to pay the cost and in 
tax foreclosure suits. 

(c) No county, city, or town, or other municipal corporation shall be required 
to pay said tax upon the institution of any action brought by it, but whenever 
such plaintiff shall recover in such action, the said tax shall be included in the 
bill of costs and collected from the defendant. 
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(d) In any case where the party has paid the aforesaid cost in a civil action and 
shall recover in the final decision of the case, then such cost so paid by him shall 
be retaxed against the losing party adjudged to pay the cost, plus five per cent 
(5%) which the clerk of the superior court may retain for his services, and this 
shall be received by him, whether he is serving on a salary or fee basis, and if 
on a salary basis, shall be in addition to such salary. 


(e) This section shall not apply to cases in the jurisdiction of magistrates’ 
courts, whether civil or criminal, except upon appeals to the superior court from 
the judgment of such magistrate, and shall not apply for the docketing in the su- 
perior court of a transcript of a judgment rendered in any other court, whether 
of record or not. 

({) The tax provided for in this section shall be levied and assessed by the 
clerk of the superior court or other court in all cases described herein; and on 
the first Monday in January, April, July, and October of each and every year he 
shall make to the Commissioner of Revenue a sworn statement and report in de- 
tail, showing the number of the case on the docket, the name of the plaintiff or 
appellant in civil action, or the defendant in criminal action, and accompany such 
report and statement with the amount of such taxes collected, or which should 
have been collected, by him in the preceding three months. Any clerk of the su- 
perior court failing to make the report and pay the amount of tax due under this 
section within the first fifteen days of the month in which such report is required 
to be made, shall be liable for a penalty of ten per cent (10%) on the amount of 
tax that may be due at the time such report should be made. (1939, c. 158, s. 157.) 


Where Appeal Is from Clerk to Judge.— 
Where an appeal is taken from an order of 
the clerk of the superior court to the judge 
thereof, the judge has jurisdiction by man- 
date of § 1-276, and no “docketing” is in- 
volved within the meaning of this section, 


dollar tax as here provided is inapplicable 
to the superior court with respect to ap- 
peals, and the judge acquires jurisdiction 
without the payment of the tax. Windsor 
v. McVay, 206 N. C. 730, 175 S. E. 83 
(1934). 


nor is the clerk a “lower court,” so the two 
§ 105-94: Repealed by Session Laws 1947, c. 501, s. 2. 
§ 105-95: Repealed by Session Laws 1947, c. 831, s. 2. 


§ 105-96. Marble yards.—Every person, firm, or corporation engaged in 
the business of manufacturing, erecting, jobbing, selling, or offering for sale monu- 
ments, marble tablets, gravestones or articles of like kind, or, if a nonresident, 
selling and erecting monuments, marble tablets, or gravestones at retail shall ap- 
ply for and obtain from the Commissioner of Revenue a State license for the privi- 
lege of engaging in such business in this State, and shall pay for such license the 
following tax: 


In unincorporated communities and cities or towns of less than 


24,000" pOpulehOn jw oe en ee ee re ne : $15.00 
In cities or towns of 2,000 and less than 5,000 population ...... ck ame 
In cities or towns of 5,000 and less than 10,000 population ........ 30.00 
In cities or towns of 10,000 and less than 15,000 population ........ 40.00 
In cities or towns of 15,000 and less than 20,000 population ........ 50.00 
In cities or towns of 20,000 and less than 25,000 population ........ 60.00 
In'cities "or towns of 25,000 population or Over cs...) 4 0an ss pee ee 70.00 


In addition to the license tax levied in this section, an additional tax shall be 
paid by the person, firm, or corporation engaged in the business taxed under this 
section of ten dollars ($10.00) for each person soliciting or selling. 

Counties shall not levy any license tax on the business taxed under this section, 
and only the city or town in which the principal office, branch office or plant of 
any such business is located may levy a license tax on the business taxed under 
this section. No license tax levied by a city or town on the business taxed under 
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this section shall be greater in amount than the tax herein levied by the State. 
(1939, c. 158, s. 160; 1951, c. 565.) 


Editor’s Note. — The 1951 amendment 
rewrote the last paragraph. 


§ 105-97. Manufacturers of ice cream. — (a) Every person, firm, cor 
corporation engaged in the business of manufacturing or distributing ice cream 
at wholesale shall apply for and obtain from the Commissioner of Revenue a State 
license for the privilege of doing business in this State and shall pay for each fac- 
tory or place where manufactured and/or stored for distribution the following 
base tax: Where the machine or the equipment unit used is of the continuous 
freezer type the rate of tax shall be one dollar and fifty cents ($1.50) per gallon 
capacity based on the rated capacity in gallons per hour according to manufac- 
turer’s rating of such freezer or freezers, but in no case shall the tax be less than 
ten dollars ($10.00) per annum for any freezer or freezers used; and where the 
machine or equipment unit used is not of the continuous freezer type the rate of 
tax shall be five ($5.00) dollars per gallon capacity for the freezer or freezers 
used ; but in no case shall the tax be less than ten dollars ($10.00) per annum for 
any freezer or freezers used; provided that the Commissioner shall have the right 
to check the correctness or accuracy of any such manufacturer’s rating herein re- 
ferred to and to levy the tax herein authorized on the basis of such determined 
capacity ; and provided, further that where no standard freezer equipment with 
manufacturer’s capacity rating is used, a tax of fifty dollars ($50.00) shall apply; 
and provided, further that the license tax herein shall not apply to any farmer 
whe manufactures and sells only the products of his own cows. 

Each truck, automobile or other vehicle coming into this State from another 
state and selling and/or delivering ice cream on which the tax has not been paid 
under the provisions of this section shall pay an annual license tax for the privi- 
lege of doing business in this State in the sum of one hundred dollars ($100.00) 
per truck, automobile or vehicle. The license secured from the State under this 
section shall be posted in the cab of the truck, automobile or other vehicle. 

(b) For the purpose of this section the words “ice cream” shall apply to ice 
cream, frozen custards, sherbets, water ices, and/or similar frozen products. 

(c) Every retail dealer selling at retail ice cream purchased from a manufac- 
turer other than a manufacturer who has paid the tax imposed in subsection (a) 
of this section or a manufacturer using counter freezer equipment and selling ice 
cream at retail only shall pay an annual license tax for the privilege of doing busi- 
ness in this State of ten dollars ($10.00). 

(d) Counties shall not levy a license tax on the business taxed under this sec- 
tion, but cities and towns may levy a license tax not in excess of one-fourth of 
the above. (1939, c. 158, s. 161; 1945, c. 708, s. 2.) 

Editor’s Note.—The 1945 amendment re- Applied in Eastern Carolina Tastee- 
wrote subsection (a) and made subsection Freez, Inc. y. Raleigh, 256 N. C. 208, 123 
(c) applicable to a manufacturer using S. E. (2d) 632 (1962). 
counter freezer equipment and selling ice 
cream at retail only. 


§ 105-98. Branch or chain stores.—Every person, firm, or corporation 
engaged in the business of operating or maintaining in this State, under the same 
general management, supervision, or ownership, two or more stores, or mercan- 
tile establishments where goods, wares, and/or merchandise are sold or offered 
for sale, or from which such goods, wares, and/or merchandise are sold and/or 
distributed at wholesale or retail, or who or which controls by lease, either as 
lessor or lessee, or by contract, the manner in which any such store or stores are 
operated, or the kinds, character, or brands of merchandise which are sold there- 
in, shall be deemed a branch or chain store operator, and shall apply for and ob- 
tain from the Commissioner of Revenue a State license for the privilege of en- 
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gaging in such business of a branch or chain store operator, and shall pay for such 
license a tax according to the following schedule: 

On each and every such store operated in this State in excess of one, sixty- 
five dollars ($65.00). 

The term “chain store” as used in this section shall include stores operated un- 
der separate charters of incorporation, if there is common ownership of a majority 
of stock in such separately incorporated companies, and/or if there is similarity 
of name of such separately incorporated companies, and/or if such separately in- 
corporated companies have the benefit in whole or in part of group purchase of 
merchandise, or of common management. And in like manner the term “chain 
store’ shall apply to any group of stores where a majority interest is owned by 
an individual or partnership. 

Counties shall not levy a license tax on the business taxed under this section, 
but cities and towns may levy a license tax not in excess of fifty dollars ($50.00) 
for each chain store located in such city or town. For the purpose of ascertaining 
the particular unit in each chain of stores not subject to taxation by the State un- 
der this section, and therefore not liable for city license tax, the particular store 
in which the principal office of the chain in this State is located shall be designated 
as the unit in the chain not subject to this tax. 

In enforcing the provisions of this section, the Commissioner of Revenue may 
prorate the total amount of tax for a chain to the several units and the amount 
so prorated may be recovered from each unit in the chain in the same way as 
other taxes levied in this article. 

This section shall not apply to retail or wholesale dealers in motor vehicles and 
automotive equipment and supply dealers at wholesale who are not liable for tax 
hereunder on account of the sale of other merchandise. (1939, c. 158, s. 162; 1945, 


c. 708, s. 2; 1949, c. 392, s. 1.) 

Editor’s Note. — The 1945 amendment 
substituted “privilege” for “purpose” near 
the end of the first paragraph. The 1949 
amendment rewrote the second paragraph 
setting out the tax schedule. 

For brief comment on the 1949 amend- 
ment, see 27 N. C. Law Rev. 481. 


Constitutionality and Nature of Tax.— 
Public Laws 1929, c. 345, s. 162, imposing 
a license tax of fifty dollars for each store 
operated under the same ownership or 
management where there was more than 
one store so operated, was held constitu- 
tional and valid. Great A. & P. Tea Co. v 
Maxwell, 199 N. C. 433, 154 S. E. 838 
(1930). 

The statute imposed a license tax for the 
purpose of raising revenue, and not an ad 
valorem tax. Nor did the statute seek to 
regulate chain stores under the police 
power, and the tax was in accord with the 
fiscal policy of the State of raising revenue 
for State purposes by the imposition of 
taxes on trades, professions, franchises 
and incomes, and leaving to the counties 
and municipalities for their support ad 
valorem taxes on real and personal prop- 


erty. Great A. & P. Tea Co. v. Maxwell, 
199 N. C. 433, 154 S. E. 838 (1930). 

Prior Law Invalid. — The prior law 
which imposed a license tax of fifty dollars 
each on stores operated in this State where 
there were six or more such stores under 
the same management, but which imposed 
no such tax on other mercantile establish- 
ments doing the same business when there 
were less than six stores under one man- 
agement, was held an arbitrary classifica- 
tion, and unconstitutional. Great A. & P 
Tea Co. v. Doughton, 196 N. C. 145, 144 S. 
E. 701 (1928). 

Corporation Operating Coal and Ice 
Yards Liable for Tax. — A corporation 
operating coal and ice yards at established 
places of business in several cities of the 
State, one or more yards being operated 
in each of the cities, and maintaining 
scales, bins, etc., and a staff composed of a 
yard foreman and other employees at each 
establishment, was held liable for the tax 
imposed by a similar statute, such coal and 
ice yards being “mercantile establish- 
ments” within the meaning of the statute. 
Atlantic Ice, etc., Co. v. Maxwell, 210 N. 
C. 723, 188 S. E. 381 (1936). 


§ 105-99. Wholesale distributors of motor fuels.—Every person, firm, 


or corporation engaged in the business of distributing or selling at wholesale any 
motor fuels in this State shall apply to the Commissioner for an additional annual 
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license to engage in such business, and shall pay for such privilege an additional 
annual license tax determined and measured by the number of pumps owned or 
leased by the distributor or wholesaler through which such motor fuels are sold, 
at retail, according to the following schedule: 
GIRL Ue NTREE UIDs hag ae ees class os ose areete ares $ 2.00 per pump 
For 51 additional pumps and not more than 100 pumps .. 4.00 per pump 
For 101 additional pumps and not more than 200 pumps 5.00 per pump 
For 201 additional pumps and not more than 300 pumps 6.00 per pump 
For 301 additional pumps and not more than 400 pumps 7.00 per pump 
For 401 additional pumps and not more than 500 pumps 8.00 per pump 
For 501 additional pumps and not more than 600 pumps 9.00 per pump 
SO Ce aM csv er EU PUL Smee te ar ee een din «.c/exs sdecerat 10.00 per pump 


Any contract or agreement, oral or written, express or implied by the terms or 
the effects of which the tax herein imposed shall be passed on directly or indirectly 
to any person, firm, or corporation not engaged in the business hereby taxed is 
hereby declared to be against the public policy of this State and null and void, 
and any person, firm, or corporation negotiating such an agreement, or receiving 
the benefits thereof, shall be guilty of a misdemeanor and fined or imprisoned in 
the discretion of the court. 

The tax herein imposed shall be in addition to all other taxes imposed by this 
chapter or under any other laws. 

Counties, cities and towns shall not levy any tax by reason of the additional tax 
imposed by this section, but this section shall in no way affect the right given to 
counties, cities, and towns to levy taxes under § 105-89. 

The business taxed under this section shall not be taxed under § 105-98. (1939, 
Grioo, S. 1029441963; c) 1169)"s.. 12.) 

Editor’s Note.—Prior to the 1963 amend- was $4.00 per pump for the first 100 
ment, effective July 1 1963 the license tax pumps. 


§ 105-100. Patent rights and formulas.—Every person, firm, or corpo- 
ration engaged in the business of selling or offering for sale any patent right or 
formula shall apply in advance and obtain from the Commissioner of Revenue a 
separate State license for each and every county in this State where such patent 
right or formula is to be sold or offered for sale, and shall pay for each such sepa- 
rate license a tax of ten dollars ($10.00). 

Counties, cities, or towns may levy a license on the business taxed under this 
section not in excess of the taxes levied by the State. (1939, c. 158, s. 163.) 


§ 105-101. Tax on seals affixed by officers.—(a) Whenever the seal of 
the State, of the State Treasurer, the Secretary of State, or of any other public 
officer required by law to keep a seal (not including clerks of courts, notaries 
public, and other county officers) shall be affixed to any paper, the tax to be paid 
by the party applying for same shall be as follows: 

For the Great Seal of the State on warrants of extradition for fugi- 

tives from justice from other states, the same fee and seal tax shall 

be collected from the state making the requisition which is charged 

in this State for like service. 
For the seal of the State Department, to be collected by the Secretary 

Oho StstAae nis, 9 rel, ee ere cr ais hee sGhece tg nt a alate cas 60.3 $1.00 
For the seal of the State Treasurer, to be collected by him .......... 1.00 
For a scroll, when used in the absence of a seal, the tax shall be on 

the scroll, and the same as for the seal. 


(b) All officers shall keep a true, full, and accurate account of the number of 
times any of such seals or scrolls are used, and shall deliver to the Governor of 
the State a sworn statement thereof. 


(c) All seals affixed for the use of any county of the State, used on the com- 
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missions of officers of the national guard, and any other public officer not having 
a salary, under the pension law, or under any process of court, or to any commis- 
sion issued by the Governor to any person in the employ of the State, or to be em- 
ployed by the State shall be exempt from taxation. (1939, c. 158, s. 166; 1961, c. 
1218.) 

Editor’s Note. — The 1961 amendment 
struck out the requirement of a tax of 


$2.50 for affixing the Great Seal of the 
State on any commission. 


§ 105-102. Junk dealers.—Every person, firm, or corporation engaged in 
the business of buying and/or selling or dealing in what is commonly known as 
junk, including scrap metals, glass, waste paper, waste burlap, waste cloth, and 
cordage of every nature, kind and description, shall apply for and obtain from the 
Commissioner of Revenue a State license for the privilege of engaging in such 
business in this State and shall pay for such license an annual tax for each lo- 
cation where such business is carried on, according to the following schedule: 


In unincorporated communities and in cities or towns of less than 


2,900: population 4; Seek pee ene 5 oo 5 cere eer wane sae ae eee AWA 
In cities or towns of 2,500 and less than 5,000 population ........ 30.00 
In cities or towns of 5,000 and less than 10,000 population ....... . 50.00 
In cities or towns of 10,000 and less than 20,000 population ...... 75.00 
In cities or towns of 20,000 and less than 30,000 population ..... . 100.00 
In cities oritownsrot 30,000 population*or ‘more 2. e.g aeee  ee 125.00 


Provided, that if any person, firm, or corporation shall engage in the business 
enumerated in this section within a radius of two miles of the corporate limits 
of any city or town in this State, he or it shall pay a tax based on the population 
of such city or town according to the schedule above set out: Provided further, 
that any person, firm or corporation engaged in the business enumerated in this 
section who does not maintain an established place of business in this State and 
who buys and/or sells or disposes of junk and other waste materials purchased or 
collected in this State shall be liable for the license tax herein imposed upon the 
same basis as if such person, firm or corporation maintained a place of business in 
each county and municipality where such activity is carried on. 

Counties, cities and towns may levy a license tax not in excess of one-half of 
that levied by the State; provided, however, that any person, firm or corporation 
dealing solely in waste paper shall not be liable for said tax; and provided further, 
the license levied herein shall apply to persons engaged in the collection of scrap, 
who maintain no regular place of business, and further that salvage committees 
operating, under State or federal sponsorship, community scrap yards where per- 
sonal profit does not accrue, shall not be required to pay license under this section. 


(1939, c. 158, s. 168; 1943, c. 400, s. 2; 1949, c. 580, ss. 1, 2; 1957, c. 949.) 


Editor’s Note. — The 1943 amendment 
added the last proviso. 

The 1949 amendment inserted the second 
proviso following the schedule, and 
changed the second proviso in the last 
paragraph. 

The 1957 amendment deleted “otherwise 
than to licensed junk dealers or manufac- 
turers in this State” formeitly appearing 
immediately after “collected in this State” 
in the second proviso oi the second para- 
graph. The amendment also changed the 
last paragraph by deleting “not” fornierly 
appearing between “shall” and “apply” in 
the second proviso and by striking out the 
words “but sell only to licensed dealers or 
manufacturers in this State” formerly ap- 


pearing after “business” at the end of such 
proviso. 

Municipal Tax. — The findings of fact 
made by the trial court under the agree- 
ment of the parties were held to support 
the court’s conclusion of law that plaintiff, 
although his place of business was located 
one-half mile outside the limits of defend- 
ant municipality, was engaged in the busi- 
ness of buying and selling junk within the 
municipality, and the judgment holding 
plaintiff liable for license tax levied by the 
municipality under authority of this sec- 
tion was affirmed. Weinstein v. Raleigh. 
219 N. C. 643, 14 S. E. (2d) 661 (1941) 
See Weinstein v. Raleigh, 218 N. C. 549 
11 S. E. (2d) 560 (1940), wherein cause 


296 


§ 105-102.1 Cu. 105. Taxation § 105-104 


was remanded because facts agreed were Stated in Hinshaw v. McIver, 244 N. C. 
conflicting. 256, 93 S. E. (2d) 90 (1956). 


§ 105-102.1. Certain cooperative associations. — (a) Every coopera- 
tive marketing association operating solely for the purpose of marketing the prod- 
ucts of its members or other farmers, which operations may include activities 
which are directly related to such marketing activities, and turning back to them 
the proceeds of sales, less the necessary operating expenses of the association, in- 
cluding interest and dividends on capital stock, on the basis of the quantity of prod- 
uct furnished by them, and every mutual ditch or irrigation association, mutual or 
cooperative telephone association or company, mutual canning association, coop- 
erative breeding association, or like organizations or associations of a purely local 
character deriving receipts solely from assessments, dues or fees collected from 
members for the sole purpose of meeting expenses, or production credit asso- 
ciations organized under the act of Congress known as the Farm Credit Act of 
1933, shall apply for and obtain from the Commissioner of Revenue a State li- 
cense for the privilege of engaging in such business in this State, and shall pay 
for such license an annual tax of ten dollars ($10.00), but shall not be required 
to pay any other tax levied by the provisions of this article. 

(b) Counties, cities and towns may not levy any license tax upon such co- 
operative marketing associations or production credit associations organized un- 
der the act of Congress known as the Farm Credit Act of 1933. (1955, c. 1313, 
Sal seo acelotOuised: 1963,76..601,:ssalei2s) 

Editor’s Note. — The 1957 amendment The 1963 amendment, effective Jan. 1, 
inserted, after “farmers” near the begin- 1963, inserted the reference to production 
ning of subsection (a) “which operations credit associations in the latter part of 
may include activities which are directly subsection (a) and also in subsection (b). 
related to such marketing activities.” 


Administrative Provisions of Schedule B. 


§ 105-103. Unlawful to operate without license.—When a license tax 
is required by law, and whenever the General Assembly shall levy a license tax 
on any business, trade, employment, or profession, or for doing any act, it shall 
be unlawful for any person, firm, or corporation without a license to engage in 
such business, trade, employment, profession, or do the act; and when such tax 
is imposed it shall be lawful to grant a license for the business, trade, employ- 
ment, or for doing the act; and no person, firm, or corporation shall be allowed the 
privilege of exercising any business, trade, employment, profession, or the doing 
of any act taxed in this schedule throughout the State under one license, except 
under a State-wide license. (1939, c. 158, s. 181.) 


§ 105-104. Manner of obtaining license from the Commissioner of 
Revenue.—(a) Every person, firm, or corporation desiring to obtain a State li- 
cense for the privilege of engaging in any business, trade, employment, profession, 
or of the doing of any act for which a State license is required, shall, unless other- 
wise provided by law, make application therefor in writing to the Commissioner 
of Revenue, in which shall be stated the county, city, or town and the definite place 
therein where the business, trade, employment, or profession is to be exercised ; 
the name and resident address of the applicant, whether the applicant is an in- 
dividual, firm, or corporation; the nature of the business, trade, employment, or 
profession; number of years applicant has prosecuted such business, trade, employ- 
ment, or profession in this State, and such other information as may be required 
by the Commissioner of Revenue. The application shall be accompanied by the li- 
cense tax prescribed in this article. 

(b) Upon receipt of the application for a State license with the tax prescribed 
by this article, the Commissioner of Revenue, if satisfied of its correctness, shall 
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issue a State license to the applicant to engage in the business, trade, employment, 
or profession in the name of and at the place set out in the application. No license 
issued by the Commissioner of Revenue shall be valid or have any legal effect un- 
less and until the tax prescribed by law has been paid, and the fact of such shall 
appear on the face of the license. (1939, c. 158, s. 182.) 


§ 105-105. Persons, firms, and corporations engaged in more than 
one business to pay tax on each.— Where any person, firm, or corporation is 
engaged in more than one business, trade, employment, or profession which is 
made under the provisions of this article subject to State license taxes, such per- 
sons, firms, or corporations shall pay the license tax prescribed in this article for 
each separate business, trade, employment, or profession. (1939, c. 158, s. 183.) 


§ 105-106. Effect of change in name of firm.—No change in the name 
of a firm, partnership, or corporation, nor the taking in of a new partner, nor the 
withdrawal of one or more of the firm, shall be considered as commencing busi- 
ness; but if any one or more of the partners remain in the firm, or if there is 
change in ownership of less than a majority of the stock, if a corporation, the busi- 
ness shall be regarded as continuing. (1939, c. 158, s. 184.) 


§ 105-107. License may be changed when place of business is 
changed.—When a person, firm, or corporation has obtained a State license to 
engage in any business, trade, employment, or profession at any definite location 
in a county, and desires to remove to another location in the same county, the 
Commissioner of Revenue may, upon proper application, grant such person, firm, 
or corporation permission to make such move, and may endorse upon the State 
license his approval of change in location. (1939, c. 158, s. 185.) 


§ 105-108. Property used in a licensed business not exempt from 
taxation.—A State license, issued under any of the provisions of this article shall 
not be construed to exempt from other forms of taxation the property employed 
in such licensed business, trade, employment, or profession. (1939, c. 158, s. 186.) 


§ 105-109. Engaging in business without a license.—(a) All State li- 
cense taxes under this article or schedule, unless otherwise provided for, shall be 
due and payable annually on or before the first day of July of each year, or at the 
date of engaging in such business, trade, employment and/or profession, or do- 
ing the act. 

(b) If any person, firm, or corporation shall continue the business, trade, em- 
ployment, or profession, or to do the act, after the expiration of a license previ- 
ously issued, without obtaining a new license, he or it shall be guilty of a misde- 
meanor, and upon conviction shall be fined and/or imprisoned in the discretion 
of the court, but the fine shall not be less than twenty per cent (20%) of the tax 
in addition to the tax and the costs; and if such failure to apply for and obtain a 
new license be continued, such person, firm, or corporation shall pay additional 
tax of five per centum (5%) of the amount of the State license tax which was due 
and payable on the first day of July of the current year, in addition to the State 
license tax imposed by this article, for each and every thirty days, or fraction 
thereof, that such State license tax remains unpaid from the date that same was 
due and payable, and such additional tax shall be assessed by the Commissioner 
of Revenue and paid with the State license tax, and shall become a part of the 
State license tax. The penalties for delayed payment hereinbefore provided shall 
not impair the obligation to procure a license in advance or modify any of the 
pains and penalties for failure to do so. 

The provisions of this section shall apply to taxes levied by the counties of the 
State under authority of this article in the same manner and to the same extent as 
they apply to taxes levied by the State. 

(c) If any person, firm, or corporation shall commence to exercise any privi- 
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lege or to promote any business, trade, employment, or profession, or to do any 
act requiring a State license under this article without such State license, he or it 
shall be guilty of a misdemeanor, and shall be fined and/or imprisoned in the dis- 
cretion of the court; and if such failure, neglect, or refusal to apply for and ob- 
tain such State license be continued, such person, firm, or corporation shall pay 
an additional tax of five per centum (5%) of the amount of such State license 
tax which was due and payable at the commencement of the business, trade, em- 
ployment or profession, or doing the act, in addition to the State license tax im- 
posed by this article, for each and every thirty (30) days, or fraction thereof, 
that such State license tax remains unpaid from the date that same was due and 
payable, and such additional tax shall be assessed by the Commissioner of Rev- 
enue and paid with the State license tax and shall become a part of the State 
license tax. 

(d) If any person, firm, or corporation shall fail, refuse, or neglect to make 
immediate payment of any taxes due and payable under this article, additional 
taxes, and/or any penalties imposed pursuant thereto, upon demand, the Commis- 
sioner of Revenue shall certify the same to the sheriff of the county in which such 
delinquent lives or has his place of business, and such sheriff shall have the power 
and shall levy upon any personal or real property owned by such delinquent per- 
son, firm, or corporation, and sell the same for the payment of the said tax or taxes, 
penalty and costs, in the same manner as provided by law for the levy and sale of 
property for the collection of other taxes; and if sufficient property is not found, 
the said sheriff or deputy commissioner shall swear out a warrant before some jus- 
tice of the peace or recorder in the county for the violation of the provisions of this 
article and as provided in this article. 

(e) The provisions of this section for the collection of delinquent license taxes 
shall apply to license taxes levied by the cities and towns of this State under au- 
thority of this article, or any other provision of law, in the same manner and to 
the same extent as they apply to taxes levied by the State and counties of this State: 
Provided, the municipal officer charged with the duy of collecting municipal taxes 
may exercise the powers vested in the sheriff by this section. (1939, c. 158, s. 187; 
1G ter 1 1963.7 C204..S ow) 

Editor’s Note. — The 1957 amendment first sentence of subsection (b) and near 
added subsection (e). the end of subsection (c). It also sub- 

The 1963 amendnient, effective July 1, stituted “July” for “June” in subsections 
1963, inserted “or fraction thereof” in the (a) and (b). 


§ 105-110. Each day’s continuance in business without a State li- 
cense a separate offense.—Each and every day that any person, firm, or cor- 
poration shall continue to exercise or engage in any business, trade, employment, 
or profession, or do any act in violation of the provisions of this article, shall be 
and constitute a distinct and a separate offense. (1939, c. 158, s. 188.) 


§ 105-111. Duties of Commissioner of Revenue. — (a) Except where 
otherwise provided, the Commissioner of Revenue shall be the duly authorized 
agent of this State for the issuing of all State licenses and the collection of all li- 
cense taxes under this article, and it shall be his duty and the duty of his deputies 
to make diligent inquiry to ascertain whether all persons, firms, or corporations 
in the various counties of the State who are taxable under the provisions of this 
article have applied for the State license and paid the tax thereon levied. 

(b) The Commissioner of Revenue shall continually keep in his possession a 
sufficient supply of blank State license certificates, with corresponding sheets and 
duplicates consecutively numbered; shall stamp across each State license certif- 
icate that is to be good and valid in each and every county of the State the words 
“State-wide license,” and shall stamp or imprint on each and every license cer- 
tificate the words “issued by the Commissioner of Revenue.” 

(c) Neither the Commissioner of Revenue nor any of his deputies shall issue 
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any duplicate license unless expressly authorized to do so by a provision of this 
article or schedule, and unless the original license is lost or has become so muti- 
lated as to be illegible, and in such cases the Commissioner of Revenue is author- 
ized to issue a duplicate certificate for which the tax is paid, and shall stamp up- 
on its face “duplicate.” (1939, c. 158, s. 189.) 


§ 105-112. License to be procured before beginning business.—(a) 
Every person, firm, or corporation engaging in any business, trade, and/or pro- 
fession, or doing any act for which a State license is required and a tax 1s to be 
paid under the provisions of this article or schedule, shall, annually in advance, 
on or before the first day of July of each year, or before engaging in such busi- 
ness, trade, and/or profession, or doing the act, apply for and obtain from the 
Commissioner of Revenue a State license for the privilege of engaging in such 
business, trade, and/or profession, or doing such act, and shall pay the tax levied 
therefor. 

(b) Licenses shall be kept posted where business is carried on. No person, firm, 
or corporation shall engage in any business, trade, and/or profession, or do the 
act for which a State license is required in this article or schedule, without hav- 
ing such State license posted conspicuously at the place where such business, trade, 
and/or profession is carried on; and if the business, trade, and/or profession is 
such that license cannot be so posted, then the itinerant licensee shall have such 
license required by this article or schedule in his actual possession at the time of 
carrying on such business, trade, and/or profession, or doing the act named in 
this article or schedule, or a duplicate thereof. 


(c) Any person, firm, or corporation failing, neglecting, or refusing to have 
the State license required under this article or schedule posted conspicuously at 
the place of business for which the license was obtained, or to have the same or 
a duplicate thereof in actual possession if an itinerant, shall pay an additional tax 
of twenty-five dollars ($25.00) for each and every separate offense, and each day’s 
failure, neglect, or refusal shall constitute a separate offense. (1939, c. 158, s. 
190519033 4¢, 9294. 4S.369) 

Editor’s Note.——The 1963 amendment, 
effective July 1, 1963, substituted “July” 
for “June” in subsection (a). 


§ 105-113. Sheriff and city clerk to report.—The sheriff of each county 
and the clerk of the board of aldermen of each city or town in the State shall, on 
or before the fifteenth day of July of each year, make a report to the Commis- 
sioner of Revenue, containing the names and the business, trade, and/or the pro- 
fession of every person, firm, or corporation in his county or city who or which 
is required to apply for and obtain a State license under the provisions of this 
article or schedule, and upon such forms as shall be provided and in such detail 
as may be required by the Commissioner of Revenue. (1939, c. 158, s. 191; 
1963, c. 294, s. 7.) 

Editor’s Note.—The 1963 amendment, 
effective July 1, 1963, substituted “July” 
for “June.” 


§ 105-113.1: Deleted. 


Editor’s Note.—This section, which re- 
lated to privilege taxes payable in advance 
and provided for the reduction of taxes 
levied under certain sections, was derived 


from Session Laws 1943, c. 400, s. 2, and 
was amended by Session Laws 1945, c. 708, 
s. 2. As the section expired by limitation 
on June 1, 1947, it has been deleted. 
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ARTICLE 3: 
Schedule C. Franchise Tax. 


§ 105-114. Nature of taxes; definitions.—The taxes levied in this ar- 
ticle upon persons and partnerships are for the privilege of engaging in business 
or doing the act named. The taxes levied in this article upon corporations are 
privilege or excise taxes levied upon: 


(1) Corporations organized under the laws of this State for the existence of 
the corporate rights and privileges granted by their charters, and the 
enjoyment, under the protection of the laws of this State, of the pow- 
ers, rights, privileges and immunities derived from the State by the 
form of such existence ; and 

(2) Corporations not organized under the laws of this State for doing busi- 
ness in this State and for the benefit and protection which such cor- 
poration receive from the government and laws of this State in do- 
ing business in this State. 

The term “corporation” as used in this article shall, unless the context clearly 
requires another interpretation, mean and include not only corporations but also 
associations or joint-stock companies and every other form of organization for 
pecuniary gain, having capital stock represented by shares, whether with or with- 
out par value, and having privileges not possessed by individuals or partnerships; 
and whether organized under, or without, statutory authority. 

When the term “doing business” is used in this article, it shall mean and in- 
clude each and every act, power or privilege exercised or enjoyed in this State, 
as an incident to, or by virtue of the powers and privileges acquired by the nature 
of such organizations whether the form of existence be corporate, associate, joint- 
stock company or common-law trust. 

If the corporation is organized under the laws of this State, the payment of the 
taxes levied by this article shall be a condition precedent to the right to continue 
in such form of organization; and if the corporation is not organized under the 
laws of this State, payment of said taxes shall be a condition precedent to the 
right to continue to engage in doing business in this State. The taxes levied in this 
article or schedule shall be for the fiscal year of the State in which said taxes be- 
come due. (1939, c. 158, s. 201 ; 1943, c. 400, s. 3; 1945, c. 708, s. 3.) 

Editor’s Note. — The 1943 amendment the amount depends on the amount of busi- 
struck out former provisions relating to mess transacted by the corporation, and the 
tax liens. The 1945 amendment rewrote extent to which it has exercised the privi- 
this section. leges granted in its charter, without refer- 

Franchise Tax Not Ordinarily Included ence to the value of its property or the na- 


in Term “Privilege Tax.”—While the term ture of the investments made of it, it is a 
“privilege tax” includes franchise taxes franchise tax. Worth v. Petersburg R. Co., 


as well as license taxes, a franchise is a 89 N. C. 301 (1883). 
special kind of privilege constituting a Uniformity Required.—The rule of uni- 


property right, which is ordinarily trans- 
ferable and exclusive, and involves the use 
of public facilities. The word “privilege” 
is too broad, per se, as a classification for 
taxation, but is usually particularized into 
licenses and franchises in classifying busi- 
nesses for taxation, and as used in our tax- 
ing statutes, the term “privilege tax” does 
not ordinarily include franchise taxes. 
Duke Power Co. v. Bowles, 229 N. C. 143, 
48 S. E. (2d) 287 (1948). 

Tax Measured by Amount of Business 
Transacted. Whenever a tax is imposed 
upon a corporation directly by the legisla- 
ture and is not assessed by assessors, and 


formity laid down in N. C. Const., Art. V, 
§ 3, was intended to apply to taxes on 
franchises. Worth v. Petersburg R. Co., 89 
N. C. 301 (1883). 

Legislature May Make Tax by State 
Exclusive. — The General Assembly may 
require a corporation to pay a license tax 
for the privilege of carrying on its busi- 
ness, and forbid counties or other munici- 
palities to exact any other license tax or 
fee. Loan Ass’n v. Commissioner, 115 N. 
C. 410, 20 S. E. 526 (1894). 

Cited in Standard Fertilizer Co. v. Gill, 
225 N. C. 426, 35 S. E. (2d) 275 (1945). 
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§ 105-115. Franchise or privilege tax on railroads. — Every person, 
firm, or corporation, domestic or foreign, owning and/or operating a railroad in 
this State shall, in addition to all other taxes levied and assessed in the State, pay 
annually to the Commissioner of Revenue a franchise, license, or privilege tax 
for the privilege of engaging in such railroad business within the State of North 
Carolina, as follows: 

(1) Such person, firm or corporation shall during the month of June each 
year furnish to the Commissioner of Revenue a copy of the report and 
statement required to be made to the State Board of Assessment by 
the Machinery Act in effect at the time such report is due, and such 
other and further information as the Commissioner of Revenue may 
require. 

(2) The value upon which the tax herein levied shall be assessed by the Com- 
missioner of Revenue and the measure of the extent to which every 
such railroad company is carrying on intrastate commerce within the 
State of North Carolina shall be the value of the total property, tan- 
gible and intangible, in this State, for each such railroad company, as 
assessed for ad valorem taxation during the calendar year in which 
such report is due. 

(3) The franchise or privilege tax which every such railroad company shall 
pay for the privilege of carrying on or engaging in intrastate com- 
merce within this State shall be seventy-five one-hundredths of one 
per cent (75/100%) of the value ascertained as above by the Com- 
missioner of Revenue, and tax shall be due and payable within thirty 
days after date of notice of such tax. 

(4) If any such person, firm, or corporation shall fail, neglect, or refuse to 
make and deliver the report or statements provided for in this section, 
the Commissioner of Revenue shall estimate, from the reports and rec- 
ord on file with the State Board of Assessment, the value upon which 
the amount of tax due by such company under this section shall be 
computed, and shall assess the franchise or privilege tax upon such esti- 
mate, and shall collect the same, together with such penalties herein 
imposed for failure to make the report and statement. 

(5) It is the intention of this section to levy upon railroad companies a li- 
cense, franchise, or privilege tax for the privilege of engaging in in- 
trastate commerce carried on wholly within this State, and not a part 
of interstate commerce; that the tax provided for in this section is not 
intended to be a tax for the privilege of engaging in interstate com- 
merce, nor is it intended to be a tax on the business of interstate com- 
merce, nor is it intended to be a tax having any relation to the inter- 
state or foreign business or commerce in which any such railroad com- 
pany may be engaged in addition to its business in this State. 

(6) No county, city or town shall levy a license, franchise, or privilege tax 
on the business taxed under this section. 

(7) In determining the franchise tax of any railroad company now leasing 
its properties, there shall be excluded from the value of its properties 
all railroad properties being operated by any lessee company upon 
which valuation the franchise tax is required to be paid by the operat- 
ing company. (1939, c. 158, s. 202; 1945, c. 708, s. 3.) 

Cross Reference. — As to allowance of Editor’s Note. — The 1945 amendment 
tax paid on bank deposits under § 105-199 added subdivision (7). 
as credit on tax payable under this section 
and § 105-122. see § 105-122, subsec- 
tion (d). 


§ 105-116. Franchise or privilege tax on electric light, power, street 
railway, street bus, gas, water, sewerage, and other similar public serv- 
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ice companies not otherwise taxed.—(a) Every person, firm, or corporation, 
domestic or foreign, other than municipal corporations, engaged in the business 
of furnishing electricity, electric lights, current, power or piped gas, or owning 
and/or operating a water system subject to regulation by the North Carolina 
Utilities Commission, or owning and/or operating a public sewerage system, 
or owning and/or operating a street railway, street bus or similar street trans- 
portation system for the transportation of freight or passengers for hire, shall, 
within thirty days after the first day of January, April, July and October of each 
year, make and deliver to the Commissioner of Revenue, upon such forms and 
blanks as required by him, a report verified by the affirmation of the officer or 
authorized agent making such report and statement, containing the following in- 
formation : 


(1) The total gross receipts for the three months ending the last day of the 
month immediately preceding such return from such business within 
and without this State. 

(2) The total gross receipts for the same period from such business within 
this State. 

(3) The total gross receipts from the commodities or services described in 
this section sold to any other person, firm, or corporation engaged in 
selling such commodities or services to the public, and actually sold by 
such vendee to the public for consumption and tax paid to this State 
by the vendee, together with the name of such vendee, with the amount 
sold and the price received therefor. 

(4) The total amount and price paid for such commodities or services pur- 
chased from others engaged in the above-named business in this State, 
and the name or names of the vendor. 

(b) From the total gross receipts within this State there shall be deducted the 
gross receipts reported in subsection (a) (3) of this section: Provided, that this 
deduction shall not be allowed where the sale of such commodities was made to 
any person, firm, or corporation or municipality which is exempted by law from 
the payment of the tax herein imposed upon such commodities when sold or used 
by it. 

(c) On every such person, firm or corporation there is levied an annual fran- 
chise or privilege tax of six per cent (6%), payable quarterly, of the total gross 
receipts derived from such business within this State, after the deductions allowed 
as herein provided for, which said tax shall be for the privilege of carrying on or 
engaging in the business named in this State, and shall be paid to the Commis- 
sioner of Revenue at the time of filing the report herein provided for: Provided, 
the tax upon privately owned water companies shall be four per cent (4%) of 
the total gross receipts derived from such business within this State: Provided 
further, the tax on gas companies shall be at the rate of four per cent (4%) upon 
the first twenty-five thousand dollars ($25,000.00) of the total gross receipts from 
piped gas, and the tax on all gross receipts in excess of twenty-five thousand dol- 
lars ($25,000.00) from piped gas shall be at the rate of six per cent (6%): Pro- 
vided further, the tax on street bus or similar street transportation system for the 
transportation of passengers for hire shall be at the rate of one and one-half per 
cent (14%). 

(d) Any person, firm, or corporation failing to file report and pay tax found 
to be due in accordance with the provisions of this section at the time herein pro- 
vided for shall, in addition to all other penalties prescribed by this article, pay an 
additional tax of ten per cent (10%) and interest at the rate of six per cent (6%) 
per annum on the total amount of tax due and additional tax incurred, which said 
additional tax shall in no case be less than two dollars ($2.00), and shall be added 
to the tax, together with interest accrued, and shall become an integral part of the 
tax, 
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(e) The report herein required of gross receipts within and without the State, 
shall include the total gross receipts for the period stated of all properties owned 
and operated by the reporting person, firm, or corporation on the first day of each 
calendar quarter year, whether operated by it for the previous annual period, or 
whether intermediately acquired by purchase or lease, it being the intent and pur- 
pose of this section to measure the amount of privilege or franchise tax in each 
calendar quarter year with reference to the gross receipts of the property operated 
for the previous calendar quarter year and to fix liability for the payment of the 
tax on the owner, operator, or lessor on the first day of January, April, July and 
October of each year. 

(f{) Companies taxed under this section shall not be required to pay the fran- 
chise tax imposed by § 105-122 or § 105-123 unless the tax levied by § 105-122 
or § 105-123 exceeds the tax levied in this section, and no county shall impose a 
franchise, license or privilege tax upon the business taxed under this section. 

(g) The Commissioner of Revenue shall ascertain the total gross receipts de- 
rived from the sale within any municipality of the commodities or services de- 
scribed in this section, except water and sewerage services, and out of the tax of 
six per cent (6%) of gross receipts levied by this section, an amount equal to a 
tax of 34 of 1% of the gross receipts from sales within any municipality shall be 
distributed to such municipality: Provided, that out of the tax of four per cent 
(4%) of the first $25,000.00 of gross receipts of gas companies an amount equal 
to a tax of 34 of 1% of the gross receipts from sales within any municipality, and 
out of the tax of six per cent (6%) of gross receipts of gas companies in excess 
of $25,000.00 an amount equal to a tax of 34 of 1% of the gross receipts from 
sales within any municipality, shall be distributed to such municipality. If the 
gross receipts of any gas company from sales within and without any municipality 
exceed $25,000.00, receipts from sales without the municipality shall be allocated 
to the first $25,000.00 of total gross receipts. 

Not later than fifteen days after the date on which each quarterly payment of 
taxes is due under this section, the Commissioner of Revenue shall report to the 
State Board of Assessment the amount collected under this section on account of 
receipts from the sale within each municipality of the commodities or services, 
other than water and sewerage services, described in this section. The State 
Board of Assessment shall examine such reports and, if found to be correct, shall 
certify a copy of the same to the State Auditor and State Treasurer. Upon cer- 
tification by the State Board of Assessment, as herein provided, it shall be the 
duty of the State Auditor to issue warrant on the State Treasurer to the treas- 
urer, or other officer authorized to receive public funds, of each municipality in 
the amount to be distributed to each such municipality as herein provided. 

So long as there is a distribution to municipalities of the amount herein pro- 
vided from the tax imposed by this section, no municipality shail impose or col- 
lect any greater franchise, privilege or license taxes, in the aggregate, on the busi- 
nesses taxed under this section, than was imposed and collected on or before Jan- 
uary 1, 1947. If any municipality shall have collected any privilege, license or 
franchise tax between January 1, 1947, and April 1, 1949, in excess of the tax 
collected by it prior to January 1, 1947, then upon distribution of the taxes im- 
posed by this section to municipalities, the amount distributable to any munici- 
pality shall be credited with such excess payment. (1939, c. 158, s. 203; 1949, 
6.092; .S. 23 195) 'e643.85.5 791955. ce 13i3 sho. 1057) co 340, 6g eon 
1259.58, Oo 1963..c. 1160 4s. 1) 


Editor’s Note. — The 1949 amendment the next to last proviso in subsection (c). 
rewrote subsection (f) and added subsec- The 1955 amendment added the proviso 
tion (g). at the end of subsection (c). 

The 1951 amendment inserted “piped” The 1957 amendment substituted “one 


preceding “gas” near the beginning of the 
opening paragraph of subsection (a), and 
inserted the words “from piped gas” in 


and one-half per cent (14%)” for “three 
per cent (3%)” at the end of subsec- 
tion (c). 
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The 1959 amendment substituted “af- 
firmation” for “oath” near the end of the 
opening paragraph or subsection (a). 

The 1963 amendment, effective July 1, 
1963, substituted “water system subject to 
regulation by the North Carolina Utilities 
Commission, or owning and/or operating 
a public sewerage system,” for “water or 
public sewerage system” in the opening 
paragraph of subsectior (a). 

For brief comment on 1949 amendment, 
see 27 N. C. Law Rev. 482. 

For history of subsection (f) prior to the 
1949 amendment, see Duke Power Co. v. 
Bowles, 229 N. C. 143, 48 S. E. (2d) 287 
(1948). 

A former statute of similar import, but 
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to the operation of buses for hire within a 
city, even though operated on definite 
routes, unless used in connection with or 
in substitution for a street railway. Safe 
Bus vy. Maxwellsel4uN. ©. 2. 197 S. 5). 
567 (1938). 

“Privilege or License Tax” Not Includ- 
ing Franchise Taxes.—The term “privilege 
or license tax,” as used in subsection (f) 
prior to the 1949 amendment, did not in- 
clude franchise taxes, it being apparent 
that the legislature would have used the 
term “franchise” eo nomine if it had in- 
tended to include franchise taxes within 
the limitation upon taxes to be imposed by 
cities or towns. Duke Power Co. v. Bowles, 
229 N. C. 143, 48 S. E. (2d) 287 (1948). 


differently worded, was held not to apply 


§ 105-117. Franchise or privilege tax on Pullman, sleeping, chair, 
and dining cars.—(a) Every person, firm, or corporation, domestic or foreign, 
engaged in the business of operating in this State any Pullman, sleeping, chair, 
dining or other similar cars, where an extra charge is made for the use or occu- 
pancy of same, shall annually, on or before the first day of August, make and de- 
liver to the Commissioner of Revenue, upon such forms, blanks, and in such man- 
ner as may be required by him, a full, accurate, and true report and statement, 
verified by affirmation of the officer or authorized agent making such report, of 
the total gross receipts of such person, firm, or corporation from such business 
wholly within this State during the year ending the thirtieth day of June of the 
current year. 

(b) Such person, firm, or corporation shall pay an annual privilege, license, 
or franchise tax of ten per cent (10%) of the total gross receipts derived from 
such business wholly within this State; which said tax shall be paid for the privi- 
lege of carrying on or engaging in the business named in this State, and shall 
be paid to the Commissioner of Revenue at the time of filing the report and state- 
ments herein provided for. 

(c) No county, city or town shall impose any franchise or privilege tax on the 
business taxed under this section. (1939, c. 158, s. 204; 1959, c. 1259, s. 3.) 

Editor’s Note. — The 1959 amendment Cited in Duke Power Co. v. Bowles, 229 


substituted “affirmation” for “oath” in N.C. 143, 48 S. E. (2d) 287 (1948). 
subsection (a). 
§ 105-118. Franchise or privilege tax on express companies. — (a) 


Every person, firm, or corporation, domestic or foreign, engaged in this State in 
the business of any express company as defined in this chapter, shall, in addition 
to a copy of the report required by the Machinery Act then in effect, annually, 
on or before the first day of August, make and deliver to the Commissioner of 
Revenue a report and statement, verified by the affirmation of the officer or au- 
thorized agent making such report or statement, containing the following infor- 
mation as of the thirtieth day of June of the current year: 

(1) The average amount of invested capital employed within and without 
the State in such business during the year ending the thirtieth day of 
June of the current year. 

(2) The total net income earned on such invested capital from such busi- 
ness during the year ending the thirtieth day of June of the current 
rear. 

(3) The total number of miles of railroad lines or other common carriers 
over which such express companies operate in this State during the 
year ending the thirtieth day of June of the current year. 
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(b) Every such person, firm, or corporation, domestic or foreign, engaged in 
such express business within this State shall pay to the Commissioner of Reve- 
nue, at the time of filing the report required in this section, the following annual 
franchise or privilege tax for the privilege of engaging in such express business 
within this State: 

(1) Where the net income of the average capital invested during the year 
ending the thirtieth day of June of the current year is six per cent 
(6%) or less, fifteen dollars ($15.00) per mile of railroad lines over 
which operated. 

(2) More than six per cent (6%) and less than eight per cent (8%), twenty- 
one dollars ($21.00) per mile of railroad lines over which operated. 

(3) Eight per cent (8%) and over, twenty-five dollars ($25.00) per mile 
of railroad lines over which operated. 

(c) Every such person, firm, or corporation, domestic or foreign, who or which 
engages in such business without having had previous receipts upon which to 
levy the franchise or privilege tax, shall report to the Commissioner at the time 
of beginning in this State and pay for such privilege of engaging in business in 
this State a tax of seven dollars and fifty cents ($7.50) per mile of the railroad 


lines over which operated or proposed to operate. 
(d) Counties shall not levy a franchise, privilege or license tax on the business 


taxed under this section; and municipalities may levy an annual franchise, 


privi- 


lege, or license tax on such express companies for the privilege of doing business 


within the municipal limits as follows: 
Municipalities 


(1939, c. 158, s. 205; 1959, c. 1259, s. 3.) 


Editor’s Note. — The 1959 amendment 
substituted “affirmation” for “oath” in 
subsection (a). 

Constitutionality—A tax upon express 
companies of $15.00 per mile of track over 
which they operate in this State, when the 
net income is six per cent or less, levied 
under the provisions of the former statute, 
was held valid under the provisions of our 
State Constitution, Art. V, § 3. Railway 
Express Agency v. Maxwell, 199 N. C. 637, 
155 S. EB. 553 (1930). 

Where a tax levied on an express com- 
pany under the provisions of the statute is 
$15.00 per mile of track over which it 
operates in this State, amounting to 
slightly in excess of 12 per cent of its gross 
revenue exclusively derived from intrastate 
business, not taking into account large 
gross receipts from interstate business, it 
will not be held as a matter of law that 
the tax is unconstitutional as being con- 


fiscatory. Railway Express Agency v. 
Maxwell, 199 N. C. 637, 155 S. E. 553 
(1930). 


of Mess! than’ 500; population mts site. ee oats {joes Mee 8 
Municipalities of 500 and less than 1,000 population .............. 
Municipalities of 1,000 and less than 5,000 population ............ 
Municipalities of 5,000 and less than 10,000 population ............ 
Municipalities of 10, 000 and less than 20,000 yes ie aieiste late « leidfare 
Municipalities of 20,000 and over .... 


oe . eoeoeveeve eeoereeeeeeeeee 


Question of Earnings within and with- 
out State Immaterial. — Where a statute 
imposes a tax upon express companies 
based upon the mileage of track in this 
State over which they operate, levying a 
tax of $15.00 per mile when the net income 
of the company is six per cent or less, 
$18.00 when the net income does not ex- 
ceed eight per cent, and $21.00 per mile 
when the net income exceeds eight per 
cent, and the State levies the minimum tax 
on an express company, which sues to re- 
cover the amount so paid, the question of 
the ratio of the company’s net earnings in 
this and other states, and the amount of 
the net income are immaterial to the con- 
clusion as to whether the tax is valid, the 
tax levied being constant regardless of in- 
come or the ratio between interstate and 
intrastate business, and the validity of the 
higher rate of taxes levied by the statute 
is not directly presented for decision. Rail- 
way Express Agency v. Maxwell, 199 N. 
C. 637, 155 S. E. 553 (1930). 


§ 105-119. Franchise or privilege tax on telegraph companies. — 
(a) Every person, firm or corporation, domestic or foreign, engaged in operat- 
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ing the apparatus necessary for communication by telegraph between points with- 
in this State, shall annually, on or before the first day of August, make and de- 
liver to the Commissioner of Revenue, upon such forms and in such manner as 
required by him, a report verified by the affirmation of the officer or authorized 
agent making such report and statement, containing the following information: 
(1) The total gross receipts from business within and without this State for 
the entire calendar year next preceding due date on such return. 
(2) The total gross receipts for the same period from business within this 
State. 

(b) On every such person, firm or corporation there is hereby levied an annual 
franchise or privilege tax of six per cent (6%) of the total gross receipts de- 
rived from business within this State. Such gross receipts shall include all charges 
for services, all rentals, fees, and all other similar charges from business which 
both originates and terminates in the State of North Carolina, whether such busi- 
ness in the course of transmission goes outside this State or not. The tax herein 
levied shall be for the privilege of carrying on or engaging in the business named 
in this State, and shall be paid to the Commissioner of Revenue at the time of 
filing the report herein provided for. 

(c) The report herein required shall include the total gross receipts for the 
period stated of all properties, owned, leased, controlled and/or over which op- 
erated by such person, firm or corporation in this State. 

(d) Any person, firm or corporation failing to file report and pay tax found 
to be due in accordance with the provisions of this section at the time herein pro- 
vided for shall, in addition to all other penalties prescribed in this article, pay 
an additional tax of ten per cent (10%) and interest at the rate of six per cent 
(6% ) per annum on the total amount of tax due and additional tax incurred. 
which said additional tax shall in no case be less than two dollars ($2.00), and 
shall be added to the tax, together with interest accrued, and shall become an in- 
tegral part of the tax. 

(e) Counties shall not levy a franchise, privilege, or license tax on the busi- 
ness taxable under this section, and municipalities may levy the following license 
tax: 


POSS Rta), AL DODUALOUMG Sieg an Giei ae cin iincy Fc acinte a's) Gein a\aa'e 0 15.69 $10.00 
UU ceo alecss thane | O,OQUADODUIMTION ites sa casas ase ex's © 5 eaten: Fam ELAM) 
10,000 and less than 20,000 population ........ AAAS AP een’ 20.00 
UO EO DUA ONmaAnG sOVEU sa tea eae stain ace ue we crgs 5 eke aan 50.00 


(10507 ca Looms s200s ool ac. 043.05, 3° 11957, 'c, 1340,\5..3. 1959 en 1259" 53.) 


Editor’s Note. — The 1951 amendment The 1957 amendment deleted from sub- 


struck from subsection (b) the former 
proviso which read as follows: “Provided, 
that the tax on the first one thousand dol- 
lars ($1,000.00) of gross receipts of any 
such telegraph company shall be at the 
rate of four per cent (4%), and all gross 
receipts in excess of said first one thou- 
sand dollars ($1,000.00) shall be taxed at 


section (e) the provision that “Nothing in 
this section shall be construed to authorize 
the imposition of any tax upon interstate 
commerce.” 

The 1959 amendment substituted ‘“af- 
firmation” for “oath” in subsection (a). 

Cited in Duke Power Co. v. Bowles, 229 
N. C. 143, 48 S. EB. (2d) 287 (1948). 


the rate of six per cent (6%).” 


§ 105-120. Franchise or privilege tax on telephone companies. — 
(a) Every person, firm, or corporation, domestic or foreign, owning and/or op- 
erating a telephone business for the transmission of messages and/or conversa- 
tions to, from, through, in or across this State, shall, within thirty days after the 
first day of January, April, July and October of each year, make and deliver to 
the Commissioner of Revenue a quarterly return, verified by the affirmation of 
the officer or authorized agent making such return, showing the total amount of 
gross receipts of such telephone company for the three months ending the last day 
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of the month immediately preceding such return, and pay, at the time of mak- 
ing such return, the franchise, license or privilege tax herein imposed. 


(b) An annual franchise or privilege tax of six per cent (6%), payable quar- 
terly, on the gross receipts of such telephone company, is herein imposed for the 
privilege of engaging in such business within this State. Such gross receipts shall 
include all rentals, other similar charges, and all tolls received from business 
which both originates and terminates in the State of North Carolina, whether 
such business in the course of transmission goes outside of this State or not: 
Provided, where any city or town in the State has heretofore sold at public auc- 
tion to the highest bidder the right, license and/or privilege of engaging in such 
business in such city or town, based upon a percentage of gross revenue of such 
telephone company, and is now collecting and receiving therefor a revenue tax 
not exceeding one per cent of such revenues, the amount so paid by such operat- 
ing company, upon being certified by the treasurer of such municipality to the 
Commissioner of Revenue, shall be from time to time credited by the Commis- 
sioner of Revenue to such telephone company upon the tax imposed by the State 
under this section of this chapter. 


(c) Any such person, firm or corporation, domestic or foreign, who or which 
fails, neglects, or refuses to make the return, and/or pay the tax at the time pro- 
vided for in this section, shalll pay an additional tax of ten per cent (10%) and 
interest at the rate of six. per cent (6%) per annum on the total amount of tax 
due and additional tax incurred, which said additional tax shall not be less than 
two dollars ($2.00) in any case, and shall be added to the tax, together with the 
interest accrued, and shall become an integral part of the tax. 


(d) The Commissioner of Revenue shall ascertain the total gross receipts de- 
rived from local business conducted within each municipality in this State by 
persons, firms or corporations taxed under this section, and out of the tax levied 
by this section, an amount equal to a tax of 34 of 1% of the gross receipts from 
local business conducted within any municipality shall be distributed to such mu- 
nicipality. When a person, firm or corporation taxed under this section properly 
receives a credit on said taxes under the proviso in subsection (b) because of 
payments made to a municipality, such municipality’s distributive share of the 
taxes levied by this section shall be reduced by the amount of the credit properly 
received by said person, firm or corporation. If the credit received under the pro- 
viso is greater than the municipality’s distributive share of the taxes levied un- 
der this section, no distribution to such municipality shall be made. 


Not later than fifteen days after the date on which each quarterly payment of 
taxes is due under this section, the Commissioner of Revenue shall report to the 
State Board of Assessment the amount collected under this section on account of 
receipts from local business conducted within each municipality. The State Board 
of Assessment shall examine such reports and, if found to be correct, shall certify 
a copy of the same to the State Auditor and State Treasurer. Upon certification 
by the State Board of Assessment, as herein provided, it shall be the duty of the 
State Auditor to issue warrant on the State Treasurer to the treasurer, cr other 
officer authorized to receive public funds, of each municipality in the amount to 
be distributed to each such municipality as herein provided. 

In determining what constitutes local business conducted within a municipality 
for the purposes of this subsection, all business originating within a municipality, 
except long-distance calls, shall be construed as local business. 

The Department of Revenue is hereby authorized and empowered to require 
any and all persons, firms or corporations taxed under this section to file addi- 
tional reports disclosing the gross receipts derived from local business as herein 
defined and the gross receipts from long-distance business. 

If the records of the corporation taxed under this section do not readily dis- 
close allocation to municipalities of revenues from local business as above defined, 
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the Commissioner of Revenue shall prescribe some practicable method of allocat- 


ing such local revenues. 


(e) Nothing in this section shall be construed to authorize the imposition of 


any tax upon interstate commerce. 


(f) Counties, cities and towns shall not levy any franchise, license, or privilege 
tax on the business taxed under this section. (1939, c. 158, s. 207; 1949, c. 392, 


S. 2 1959, c, 1299, 5...) 

Editor’s Note.—The 1949 amendment in- 
serted subsection (d). 

The 1959 amendment substituted “af- 
firmation” for ‘oath’ near the middle of 
subsection (a). 

For brief comment on 1949 amendment, 
see 27 N. C. Law Rev. 482. 

This Section Construed in Pari Materia 
with § 160-2 (6).—Construing § 160-2 (6), 
which authorizes municipalities to grant 
franchises upon reasonable terms, in pari 
materia with subsection (f) of this section, 
it becomes clear that no authorization of 
additional tax was intended by § 160-2 (6). 
State v. Wilson, 252 N. C. 640, 114 S. E. 
(2d) 786 (1960). 


Violative of Subsection (f).—The furnish- 
ing to a municipality of telephone service 
free or at a reduced rate in return for the 
use of municipal streets, alleys and roads 
for pole lines and underground conduits 
by the telephone company is in violation of 
subsection (f) of this section. It is the pub- 
lic interest that each municipality bill the 
utility company for the service it renders, 
and the utility company furnish telephone 
service to the municipality at the regular 
and applicable rates. State v. Wilson, 252 
N. C. 640, 114 S. E. (2d) 786 (1960). 

Cited in Wood v. Carolina Tel., etc., Co., 
228 ONE GwO05) 4610 ened) ti7, ocala 
(2d) 1 (1948). 


Free Telephone Service to Municipality 
§ 105-121: Repealed by Session Laws 1945, c. 752, s. 1. 


Editor’s Note.—The repealed section re- lating to taxes thereon, see §§ 105-228.3 to 
lated to franchise or privilege taxes on in- 105-228.10. 
surance companies. For present law re- 


§ 105-121.1. Mutual burial associations.—An annual franchise or privi- 
lege tax on all domestic mutual burial associations shall be due and payable to 
the Commissioner of Revenue on or before the first day of April of each year. 
The amount of this franchise or privilege tax shall be based on the membership 
of such associations according to the following schedule : 


Sr bprerdy Mess mthaty Hi OU0! mers sr atone ue aGsituste eth cle t. conle -crel tae $15.00 
Rie petienie. 1a JOO? tony, UOC stk emer sid aah ee ieee tate aa teeta 20.00 
Wariner olive *GLs5 00 10 aU U0 ear ve tke es | cele oes gta cncete oem ee 25.00 
Nenihershiprore: 0000) to0 151000 © ee oes vues et oe, ae a oe 30.00 
Piempercshipa drat 000% 620-000 «2; fe. ek 5 Fite etnlania scams ee 35.00 
Wiemiersiitrcors 20,000) tog 29, O00. st, ste. seaiare svgttie eae re eee a ne 40.00 
rerabershipey Ole 2a. O00: SO000 ee a oe ti eee abe shoe ae : 45.00 
Bilemberehip wies0,000kar. more: AV le OS oe ee ete 50.00 


(1943, c. 60, s. 2.) 


§ 105-122. Franchise or privilege tax on domestic and foreign cor- 
porations.—(a) Every corporation, domestic and foreign, incorporated, or, by 
any act, domesticated under the laws of this State, except as otherwise provided 
in this article or schedule, shall, on or before the thirty-first day of July of each 
year, make and deliver to the Commissioner of Revenue in such form as he may 
prescribe a full, accurate and complete report and statement signed by either its 
president, vice president, treasurer, assistant treasurer, secretary or assistant sec- 
retary, containing such facts and information as may be required by the Commis- 
sioner of Revenue as shown by the books and records of the corporation at the 
close of its last calendar or fiscal year next preceding July thirty-first of the year 
in which report is due. 

There shall be annexed to the return required by this subsection the affirma- 
tion of the officer signing the return in the following form: “I hereby affirm that 
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this return, including the accompanying schedules and statements (if any) have 
been examined by me, and, to the best of my knowledge and belief, is true and 
complete and is made in good faith covering the taxable period stated, pursuant to 
the Revenue Act of 1939, as amended, and the regulations issued under author- 
ity thereof, and that this affirmation is made under the penalties prescribed by 
law.” Any individual who wilfully makes and subscribes a return which he does 
not believe to be true and correct as to every material matter, shall be guilty of 
a misdemeanor, and, upon conviction thereof, shall be punished by a fine not to 
exceed one thousand dollars ($1,000.00) or by imprisonment not to exceed six 
months, or both, in the discretion of the court. 

(b) Every such corporation taxed under this section shall determine the total 
amount of its issued and outstanding capital stock, surplus and undivided profits; 
no reservation or allocation from surplus or undivided profits shall be allowed 
other than for definite and accrued legal liabilities, except as herein provided; 
taxes accrued, dividends declared and reserves for depreciation of tangible assets 
as permitted for income tax purposes shall be treated as deductible liabilities. 
There shall also be treated as a deductible liability reserves for the entire cost 
of any sewage or waste treatment plant, including waste lagoons, and pollution 
abatement equipment purchased or constructed and installed which reduces the 
amount of water pollution resulting from the discharge of sewage and industrial 
wastes or other polluting materials or substances into streams, lakes, or rivers, 
upon condition that the corporation claiming such deductible liability shall fur- 
nish to the Commissioner a certificate from the State Stream Sanitation Com- 
mittee certifying that said Committee has found as a fact that the waste treat- 
ment plant or pollution abatement equipment purchased or constructed and in- 
stalled as above described has actually been constructed and installed and that 
such plant or equipment complies with the requirements of said Committee with 
respect to such plants or equipment, that such plant or equipment is being ef- 
fectively operated in accordance with the terms and conditions set forth in the 
permit, certificate of approval, or other document of approval issued by the State 
Stream Sanitation Committee, and that the primary purpose thereof is to reduce 
water pollution resulting from the discharge of sewage and waste and not merely 
incidental to other purposes and functions; such deductible liability shall be al- 
lowed only with respect to such pollution abatement plants or equipment con- 
structed or installed on or after January 1, 1955. Treasury stock shall not be con- 
sidered in computing the capital stock, surplus and undivided profits as the basis 
for franchise tax, but shall be excluded proportionately from said capital stock, 
surplus and undivided profits as the case may be upon the basis and to the extent 
of the cost thereof. 

Every corporation doing business in this State which is a parent, subsidiary, 
or affiliate of another corporation shall add to its capital stock, surplus and un- 
divided profits all indebtedness owed to or endorsed or guaranteed by a parent, 
subsidiary or affiliated corporation as a part of its capital used in its business and 
as a part of the base for franchise tax under this section. The term “indebtedness” 
as used in this paragraph shall include all loans, credits, goods, supplies or other 
capital of whatsoever nature furnished by a parent, subsidiary, or affiliated corpo- 
ration. The terms “parent,” “subsidiary,” and “affiliate” as used in this paragraph 
shall have the meaning specified in § 105-143. If any part of the capital of the credi- 
tor corporation is capital borrowed from a source other than a parent, subsidiary or 
affiliate, the debtor corporation, which is required under this paragraph to in- 
clude in its tax base the amount of debt by reason of being a parent, subsidiary, or 
affiliate of the said creditor corporation, may deduct from the debt thus included 
a proportionate part determined on the basis of the ratio of such borrowed capital 
as above specified of the creditor corporation to the total assets of the said creditor 
corporation. Further, in case the creditor corporation as above specified is also 
taxable under the provisions of this section, such creditor corporation shall be 
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allowed to deduct from the total of its capital, surplus and undivided profits the 
amount of any debt owed to it by a parent, subsidiary or affiliated corporation to 
the extent that such debt has been included in the tax base of said parent, sub- 
isidiary or affiliated debtor corporation reporting for taxation under the provi- 
sions of this section. 


In determining the total amount of the capital stock, surplus and undivided 
profits, as herein defined, effect shall be given to the final judgment of any court 
approving a corporate reorganization entered prior to July first of any calendar 
year and since the close of the corporation’s last calendar or fiscal year next pre- 
ceding. 

(c) After ascertaining and determining the amount of its capital stock, surplus 
and undivided profits, as herein provided, every such corporation permitted to 
do business in this State shall allocate to such business in this State a propor- 
tion of the total amount of its capital stock, surplus and undivided profits as 
herein defined, according to the following rules: 


(1) Where the principal business of the corporation part of which is con- 
ducted in this State is the manufacture, production or sale of tangible 
personal property or dealing in tangible personal property the total 
amount of capital stock, surplus and undivided profits of such cor- 
poration shall be apportioned to North Carolina on the basis of the 
ratio obtained by taking the arithmetical average of the following 
three ratios, except, that where the items of property and payroll de- 
scribed in paragraphs a and b of this subdivision are both 100 per 
cent attributable to North Carolina (resulting in 100 per cent ratios) 
the total amount of capital stock, surplus and undivided profits of such 
corporation shall be attributable to North Carolina unless such cor- 
poration is taxed upon its net income under the laws of some other 
state or states or would be taxed upon its net income by some other 
state or states if such other state or states had the income tax laws of 
North Carolina: 

a. Property—The ratio of the value of real estate and tangible per- 
sonal property used by such corporation in this State at the 
close of the income year of such corporation to the value of the 
entire real estate and tangible personal property used by it 
everywhere at the close of the income year of such corporation, 
as defined in G. S. 105-132, except that inventories of goods, 
wares and merchandise shall be valued on the basis of a monthly 
or other periodic average during the income year of such cor- 
poration. If the taxpayer does not take or keep records of 
monthly or other periodic inventories, or, if in the opinion of 
the Commissioner of Revenue the method and time of taking 
such inventories does not accurately reflect the true average in- 
ventory, the Commissioner shall determine the proper amount 
from such information as may be available. As used in this para- 
graph: 

1. The words “tangible personal property” shall mean cor- 
poreal property such as machinery, tools, implements, 
goods, wares and merchandise, and shall not mean cash 
on hand or in bank, shares of stock, bonds, notes, ac- 
counts receivable, credits, special privileges, franchises, 
good will, evidence of an interest in property or evidences 
of debt. 

2. The word “value” as applied to property owned other than 
inventories shall mean original cost plus additions and 
improvements less reserve for depreciation, unless in 
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the opinion of the Commissioner of Revenue the peculiar 
circumstances in any case justify a different basis, in 
which event the Commissioner may construe “value” to 
mean fair market value. Inventories shall be valued in 
accordance with the accounting practice of the corpora- 
tion, unless in the opinion of the Commissioner of Reve- 
nue a different method is required in order to better re- 
flect the business conducted by the corporation in this 
State. In determining the value of property no deductions 
shall be made for encumbrances thereon. 

3. The words “property used” shall include all real estate 
and all tangible personal property owned, leased or 
rented by the corporation at the close of the income year, 
as defined in G. §. 105-132, except that any property not 
connected with the business of the corporation part of 
which is conducted within North Carolina shall be ex- 
cluded from both the numerator and denominator of the 
ratio. 

4. The word “value” as applied to real estate rented or leased 
shall mean the net annual rental rate multiplied by 8, 
and as applied to tangible personal property rented or 
leased the word “value” shall mean the net annual rental 
rate multiplied by such figure for each type of property 
as the Commissioner shall direct. The net annual rental 
rate shall mean the gross annual rental rate paid by the 
taxpayer less the gross annual rental rate received by the 
taxpayer for subrentals of real estate. 


b. Payrolls.—The ratio of all salaries, wages, commissions and other 


personal service compensation paid or incurred by the taxpayer 
in connection with the trade or business of the taxpayer in this 
State during the income year as defined in G. S. 105-132 to the 
total salaries, wages, commissions and other personal service 
compensation paid or incurred by the taxpayer in connection 
with the entire trade or business of the taxpayer wherever con- 
ducted during the income year. For the purposes of this section, 
all such compensation to employees chiefly working at, sent out 
from or chiefly connected with an office, agency or place of busi- 
ness of the taxpayer in this State shall be deemed to be in con- 
nection with the trade or business of the taxpayer in this State; 
all such compensation to general executive officers having com- 
pany-wide authority shall be excluded from the numerator and 
the denominator of the ratio, and all such compensation in con- 
nection with income separately allocated under the provisions of 
this section shall be excluded from the numerator and the de- 
nominator of the ratio. 


c. Sales.—The ratio of sales made by such corporation during the 


income year as defined in G. S. 105-132 which are attributable 
to North Carolina to the total sales made by such corporation 
everywhere during the income year. 

For purposes of this subsection sales attributable to North 
Carolina shall be all sales where the goods, merchandise or 
property is received in this State by the purchaser. In the 
case of delivery of goods by common carrier or by other means 
of transportation, including transportation by the purchaser, the 
place at which the goods are ultimately received after all trans- 
portation has been completed shall be considered as the place 
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at which the goods are received by the purchaser. Provided that 
direct delivery into this State by the taxpayer to a person or 
firm designated by a purchaser from within or without the State 
shall constitute delivery to the purchaser in this State. The 
word “‘sales” as used in this subsection shall be construed to in- 
clude rentals of tangible personal property the rentals from which 
are not separately allocated under subdivision (4) of G. S. 
105-134, such rentals to be attributed to North Carolina if the 
property is located in North Carolina. 


(2) Where the principal business of the corporation, part of which is con- 


ducted in this State, is other than those in subdivision (1) of this sub- 
section the corporation shall apportion the total amount of its capital 
stock, surplus and undivided profits to North Carolina by the use of 
the ratio of the gross receipts in this State during the income year as 
defined in G. S. 105-132 to gross receipts of the company everywhere. 
For purposes of this paragraph “gross receipts” shall mean all receipts 
from whatever source received except that gross receipts from sources 
the net income from which is separately allocated under subdivisions 
(1) through (5) of G. S. 105-134 and gross receipts received from 
the casual sale of property used in production of income in the trade 
or business shall be excluded from both the numerator and the de- 
nominator of the ratio. 


(3) If any corporation believes that the method of allocation or apportion- 


ment hereinbefore described as administered by the Commissioner of 
Revenue has operated or will so operate as to subject it to taxation 
on a greater portion of its capital stock, surplus and undivided profits 
than is reasonably attributable to business within the State, it shall be 
entitled to file with the Tax Review Board a petition setting forth the 
facts upon which its belief is based and its argument with respect to 
the application of the allocation formula. This petition shall be filed in 
such form and within such time as the Tax Review Board may pre- 
scribe. The Board shall grant a hearing thereon. At least three mem- 
bers of the Tax Review Board shall attend anv hearing pursuant to 
such petition. In such cases the Tax Review Board’s membership shall 
be augmented by the addition of the Commissioner of Revenue, who 
shall sit as a member of said Board with full power to participate 
in its deliberations and decisions with respect to petitions filed under 
the provisions of this section. An informal record containing 1n sub- 
stance the evidence, contentions and arguments presented at the hear- 
ing shall be made. All members of the augmented Tax Review Board 
shall consider such evidence, contentions and arguments, and the de- 
cision thereon shall be made by a majority vote of the augmented 
Board. If the Board shall find that the application of the allocation 
formula subjects the corporation to taxation on a greater portion of 
its capital stock, surplus and undivided profits than is reasonably at- 
tributable to its business within this State: 

a. If the corporation shall employ in its books of account a detailed 
allocation of receipts and expenditures which reflects more 
clearly than the applicable allocation formula or alternative 
formulas prescribed by this section the portion of the capital 
stock, surplus and undivided profits attributable to the business 
within this State, application for permission to base the return 
upon the taxpayer’s books of account shall be considered by the 
Tax Review Board. The Board shall be authorized to permit 
such separate accounting method in lieu of applying the appli- 
cable allocation formula if the Board deems such method proper 
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as best reflecting the portion of the capital stock, surplus and 
undivided profits attributable to this State. 

b. If the corporation shall show that any other method of allocation 
than the applicable allocation formula or alternative formulas 
prescribed by this section reflects more clearly the portion of the 
capital stock, surplus and undivided profits attributable to the 
business within this State, application for permission to base 
the return upon such other method shall be considered by the 
Tax Review Board. The application shall be accompanied by a 
statement setting forth in detail, with full explanations, the 
method the taxpayer believes will more nearly reflect the por- 
tion of its capital stock, surplus and undivided profits attrib- 
utable to the business within this State. If the Board shall con- 
clude that the allocation formula and the alternative formulas 
prescribed by this section allocate to this State a greater por- 
tion of the capital stock, surplus and undivided profits of the 
corporation than is reasonably attributable to business within 
this State, it shall determine the allocable portion by such other 
method as it shall find best calculated to assign to this State for 
taxation the portion reasonably attributable to its business with- 
in this State. 

There shall be a presumption that the appropriate allocation formula 
reasonably attributes to this State the portion of the corporation’s cap- 
ital stock, surplus and undivided profits reasonably attributable to its 
business in this State and the burden shall rest upon the corporation 
to show the contrary. The relief herein authorized shall be granted by 
the Board only in cases of clear, cogent and convincing proof that the 
petitioning taxpayer is entitled thereto. No corporation shall use any 
alternative formula or method other than the applicable allocation for- 
mula provided by statute in making a franchise tax report or return to 
this State except upon order in writing of the Board and any return 
in which any alternative formula or other method other than the ap- 
plicable allocation formula prescribed by statute is used without the 
permission of the Board, shall not be a lawful return. 

When the Board determines, pursuant to the provisions of this ar- 
ticle, that an alternative formula or other method more accurately re- 
flects the portion of the capital stock, surplus and undivided profits al- 
locable to North Carolina and renders its decision with regard there- 
to, the corporation shall allocate its capital stock, surplus and undivided 
profits for future years in accordance with such determination and de- 
cision of the Board so long as the conditions constituting the basis up- 
on which the decision was made remain unchanged or until such time 
as the business method of operation of the corporation changes. Pro- 
vided, however, that the Commissioner of Revenue may, in his discre- 
tion, with respect to any subsequent year, require the corporation to 
furnish information relating to its property, operations and activities. 

A corporation which proposes to do business in this State may file 
a petition with the Board setting forth the facts upon which it con- 
tends that the applicable allocation formula will allocate a greater por- 
tion of the corporation’s capital stock, surplus and undivided profits 
to North Carolina than will be reasonably attributable to its proposed 
business within the State. Upon a proper showing in accordance with 
the procedure described above for determination by the Board, the 
Board may authorize such corporation to allocate its capital stock, sur- 
plus and undivided profits to North Carolina on the basis prescribed 
by the Board under the provisions of this section for such future years 
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as the conditions constituting the basis upon which the Board’s deci- 
sion is made remain unchanged and the business operations of the 
corporation continue to conform to the statement of proposed methods 
of business operations presented by the corporation to the Board. 

When the Commissioner of Revenue asserts liability under the for- 
mula adjustment decision of the Tax Review Board, an aggrieved tax- 
payer may pay the tax under protest and bring a civil action for re- 
covery under the provisions of G. S. 105-241.4. 

(4) The proportion of the total capital stock, surplus and undivided profits of 
each such corporation so allocated shall be deemed to be the propor- 
tion of the total capital stock, surplus and undivided profits of each such 
corporation used in connection with its business in this State and lia- 
ble for annual franchise tax under the provisions of this section. 


(d) After determining the proportion of its total capital stock, surplus and un- 
divided profits as set out in subsection (c) of this section, which amount so de- 
termined shall in no case be less than the total assessed value (including total 
gross valuation returned for taxation of intangible personal property) of all the 
real and personal property in this State of each such corporation for the year in 
which report is due nor less than its total actual investment in tangible property 
in this State, every corporation taxed under this section shall annually pay to 
the Commissioner of Revenue, at the time the report and statement are due, a 
franchise or privilege tax, which is hereby levied, at the rate of one dollar and 
fifty cents ($1.50) per one thousand dollars ($1,000.00) of the total amount of 
capital stock, surplus and undivided profits as herein provided. The tax im- 
posed in this section shall in no case be less than ten dollars ($10.00) and shall 
be for the privilege of carying on, doing business, and/or the continuance of ar- 
ticles of incorporation or domestication of each such corporation in this State: 
Provided, that the basis for the franchise tax on all corporations, eighty per cent 
(80%) of whose outstanding capital stock is owned by persons or corporations 
to whom or to which such stock was issued prior to January 1, 1935, in part pay- 
ment or settlement of their respective deposits in any closed bank of the State of 
North Carolina, shall be the total assessed value of the real and tangible personal 
property of such corporation in this State for the year in which report and state- 
ment is due under the provisions of this section. The term “total actual invest- 
ment in tangible property” as used in this section shall be construed to mean the 
total original purchase price or consideration to the reporting taxpayer of its tan- 
gible properties, including real estate, in this State plus additions and improve- 
ments thereto less reserve for depreciation as permitted for income tax purposes, 
and also less any indebtedness incurred and existing by virtue of the purchase 
of any real estate and any permanent improvements made thereon. In computing 
“total actual investment in tangible personal property” there shall also be deducted 
reserves for the entire cost of any sewage or waste treatment plant, including waste 
lagoons, and pollution abatement equipment purchased or constructed and in- 
stalled which reduces the amount of water pollution resulting from the discharge 
of sewage and industrial wastes or other polluting materials or substances into 
streams, lakes, or rivers, upon condition that the corporation claiming such de- 
duction shall furnish to the Commissioner a certificate from the State Stream Sani- 
tation Committee certifying that said Committee has found as a fact that the waste 
treatment plant or pollution abatement equipment purchased or constructed and in- 
stalled as above described has actually been constructed and installed and that such 
plant or equipment complies with the requirements of said Committee with respect 
to such plants or equipment, that such plant or equipment is being effectively op- 
erated in accordance with the terms and conditions set forth in the permit, cer- 
tificate of approval, or other document of approval issued by the State Stream 
Sanitation Committee, and that the primary purpose thereof is to reduce water 
pollution resulting from the discharge of sewage and waste and not merely inci- 
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dental to other purposes and functions; such deduction shall be allowed only with 
respect to such pollution abatement plants or equipment constructed or installed 
on or after January 1, 1955. 

In determining the total tax payable by any corporation under this section and 
under § 105-115 there shall be allowed as credit on such tax the amount of in- 
tangible tax paid during the preceding franchise tax year on bank deposits under 
the provisions of § 105-199, except that the minimum tax herein provided shall 
not be less than ten dollars ($10.00) elsewhere specified. 

(e) The report, statement and tax required by this section shall be in addition 
to all other reports required or taxes levied and assessed in this State. 

(f) Counties, cities and towns shall not levy a franchise tax on corporations 
taxed under this section. (1939, c. 158, s. 210; 1941, c. 50, s. 4; 1943, c. 400, s. 
3: 1945,."c. 708, S.. 3.1947, ¢, OU lemseeo: 195 I wcgOt0, Sees ael oo, ecu LU 2 monna: 
1955.6: 1100!"s,°214% er 1350) Slv 619575) C1340 9Us: So a1 O50 ibe, Bigs acess, 
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Cross Reference.—See note to § 105-114. 

Editor’s Note.—The 1951 amendment re- 
wrote this section as changed by the 1941, 
1943, 1945 and 1947 amendments. 

The 1953 amendment inserted in the first 
sentence of subsection (a) the provision as 
to signing the report and statement in lieu 
of the former provision as to the verifica- 
tion thereof, and added all of the subsec- 
tion beginning with the second paragraph. 
The amendment also made changes in sub- 
section (c). 

The first 1955 amendment inserted the 
second sentence of the first paragraph of 
subsection (b), and added the last sentence 
of the first paragraph of subsection (d). 
The second 1955 amendment made changes 
in subsection (c). 

The 1957 amendment rewrote subsection 
(a) and made changes in subsection (c). 

The 1959 amendment inserted “or deal- 
ing in tangible personal property” near 
the beginning of subsection (c) (1). 

The 1963 amendment, effective July 1, 
1963, inserted “and gross receipts received 
from the casual sale of property used in 
production of income in the trade or busi- 
ness” in the last sentence of subsection 
(cy ee 

For brief comment on the 1953 amend- 
ment, see 31 N. C. Law Rev. 435, 441. 

Power of Legislature.—It is within the 
legislative power of taxation, in respect to 
corporations, to levy any two or more of 
the following taxes simultaneously (1) on 
the franchise (including corporate divi- 
dends); (2) on the capital stock; (3) on 
the tangible property of the corporation, 
and (4) on the shares of the capital stock 
in the hands of the stockholders. The tax 
on the two subjects last named is impera- 
tive. Board v. Blackwell Durham Tobacco 
Co., 116 N. C. 441, 21 S. E. 423 (1895). 

Foreign corporations do business here 
by comity of the State, and the latter may 


impose a license tax as a condition upon 
which such corporations may do business 
here under the protection of our laws, 
where such is not an interference with in- 
terstate commerce, or the tax is not other- 
wise invalid. Pittsburgh Life, etc., Co. v. 
Young, 172 N. C. 470, 90 S. E. 568 (1916). 


Tax Is on Privilege of Existence.—By 
the express terms of Laws 1931, c. 427, s. 
210, which was superseded by this section, 
the corporation was liable for the annual 
franchise tax for each year during which 
it enjoyed the privilege of the continuance 
of its charter. It was immaterial whether 
or not the corporation exercised its privi- 
lege of doing or carrying on the business 
authorized by its charter or certificate of 
incorporation; it was liable so long as it 
enjoyed the privilege granted by the State 
of “being” a corporation. Stagg v. Nessen 
Co., 208 N. C. 285, 180 S. E. 658 (1935). 


Corporation Not Relieved of License 
Tax on Carrying on Particular Business.— 
The franchise tax imposed upon every 
corporation doing business in the State is 
a tax upon the privilege of being a corpora- 
tion, and its payment does not relieve it, or 
its lessee, from the payment of a tax im- 
posed upon the privilege of carrying on the 
particular kind of business for which the 
corporation was chartered. Cobb v. Com- 
missioners, 122 N. C. 307, 30 S. E. 338 
(1898). 

Effect of Business Corporation Act on 
Section.—It is illogical to assume that the 
legislature intended by the Business Cor- 
poration Act to void regulations permitting 
computation of taxes on the cash receipt 
basis and thereby outlaw that method of 
accounting, or to invalidate an accepted 
method of determining capital and surplus 
for franchise tax returns required by this 
section. Watson v. Watson Seed Farms, 
Inc. 253 N. C. 238, 116 S. E. (2d) 716 
(1961). 
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Quoted in Duke Power Co. v. Bowles, sity, 252 N. C. 743, 114 S. E. (2d) 655 
229 N. C. 143, 48 S. E. (2d) 287 (1948). (1960). 
Cited in Petition of Vanderbilt Univer- 


§ 105-123. New corporations.—(a) No corporation, domestic or foreign, 
shall be permitted to do business in this State without paying the franchise tax 
levied in this article or schedule. When such domestic corporation is incorpo- 
rated under laws of this State or such foreign corporation is domesticated in this 
State, and has not heretofore done business in the State, upon which a report 
might be filed under § 105-122, notice in writing thereof shall be given to the 
Commissioner of Revenue by such corporation, and it shall be competent for the 
Commissioner of Revenue and he is hereby authorized to obtain such information 
concerning the basis for the levy of the tax from such other information he can 
obtain and to that end may require of such corporation to furnish him such a re- 
port as may clearly reflect and disclose the amount of its issued and outstanding 
capital stock, surplus and undivided profits as set out in § 105-122, and informa- 
tion as to such other factors as may be necessary to determine the basis of the tax. 
When this has been determined, in accordance with the provisions of § 105-122 as 
far as the same may be applicable, and upon the information which he has secured, 
the Commissioner of Revenue shall thereupon determine the amount of franchise 
tax to be paid by such new corporation, and said tax shall be due and payable 
within thirty days from date of notice thereof from the Commissioner of Revenue, 
which tax, in no event, shall be less than a ratable proportion of the tax for the 
franchise privilege extended for one year on the determined basis, nor less than 
the minimum tax of ten dollars ($10.00) ; the tax levied in this section shall be 
for the period from date of incorporation or domestication to June thirtieth next 
following. 

In the case of a corporation organized or domesticated within the State within 
the taxable year, which shall acquire the entire assets within the State of a corpo- 
ration previously operating therein which shall have paid prior to the disposal of 
said assets the franchise tax for the taxable year, the newly organized or domes- 
ticated corporation shall be allowed to deduct that portion of the capital stock, 
surplus, and undivided profits, or other alternative tax base as provided in § 105- 
122 (d), of the prior corporation previously reported and taxed in the taxable 
year in determining the tax for the balance of the year upon such newly organ- 
ized or domesticated corporation. 

(b) Any corporation failing to notify the Commissioner of Revenue as pro- 
vided for in subsection (a) of this section within sixty days after date of the in- 
corporation or domestication of such corporation in this State shall be subject to 
all penalties and remedies imposed for failure to file any report required under 
this article or schedule. 

(c) The provisions of this section shall apply only to corporations newly in- 
corporated or newly domesticated in this State. (1939, c. 158, s. 211; 1945, ¢. 


(08. 823;) 
Editor’s Note. — The 1945 amendment 
added the second paragraph to subsec- 
tion (a). 
§ 105-124: Repealed by Session Laws 1959, c. 1259, s. 9. 
§ 105-125. Corporations not mentioned. — None of the taxes levied in 


§§ 105-122 and 105-123 shall apply to religious, fraternal, benevolent, scientific or 
educational corporations, not operating for a profit; nor to banking and insurance 
companies; nor to mutual ditch or irrigation associations, mutual or co-opera- 
tive telephone associations or companies, mutual canning associations, co-opera- 
tive breeding associations, or like organizations or associations of a purely local 
character deriving receipts solely from assessments, dues, or fees collected from 
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members for the sole purpose of meeting expenses; nor to co-operative market- 
ing associations operating solely for the purpose of marketing the products of mem- 
bers or other farmers, which operations may include activities which are directly 
related to such marketing activities, and turning back to them the proceeds of 
sales, less the necessary operating expenses of the association, including interest 
and dividends on capital stock on the basis of the quantity of product furnished 
by them; nor to production credit associations organized under the act of Con- 
gress known as the Farm Credit Act of 1933; nor to business leagues, boards 
of trade, clubs organized and operated exclusively for pleasure, recreation and 
other nonprofitable purposes, civic leagues operated exclusively for the promo- 
tion of social welfare, or chambers of commerce and merchants associations not 
organized for profit, and no part of the net earnings of which inures to the benefit 
of any private stockholder, individual, or other corporations: 


Provided, that each such corporation must, upon request by the Commissioner 
of Revenue, establish in writing its claim for exemption from said provisions. 
The provisions of §§ 105-122 and 105-123 shall apply to electric light, power, 
street railway, gas, water, Pullman, sleeping and dining car, express, telegraph, 
telephone, motor bus, and truck corporations to the extent and only to the ex- 
tent that the franchise taxes levied in §§ 105-122 and 105-123 exceed the fran- 
chise taxes levied in other sections of this article or schedule. The exemptions in 
this section shall apply only to those corporations specially mentioned, and no 
other. 


Provided, that any North Carolina corporation which in the opinion of the Com- 
missioner of Revenue of North Carolina qualifies as a “regulated investment com- 
pany” under the provisions of United States Code Annotated Title 26, section 851, 
and which files with the North Carolina Department of Revenue its election to 
be treated as a “regulated investment company”, shall in determining its basis for 
franchise tax be allowed to deduct the aggregate market value of its investments 
in the stocks, bonds, debentures, or other securities or evidences of debt of other 
corporations, municipalities, governmental agencies or governments. (1939, c. 158, 
6.213 119519 69:937s83 195 Scr S1 Shs P1957, cil 340s? 1 96a re nO bee 
Sch L1GD. Sair) 


Editor’s Note. — The 1951 amendment The second 1963 amendment, effective 


added the last paragraph. 

The 1955 amendment inserted in the first 
paragraph references to various mutual 
and cooperative associations. 

The 1957 amendment made this section 
also applicable to scientific nonprofit cor- 
porations and inserted in the clause rel- 
ative to co-operative marketing associa- 
tions near the middle of the first para- 
graph “which operations may include 
activities which are directl: related to such 
marketing activities.” 

The first 1963 amendment, effective Jan. 
1, 1963, inserted the reference to produc- 
tion credit associations in the latter part 
of the first paragraph. 


July 1, 1963, substituted “851” for ‘361” 
near the middle of the lest paragraph. 

For brief comment on the 1951 amend- 
ment, see 29 N. C. Law Rev. 415. 

An educational institution of another 
State which engages in the business of 
renting real estate in this State is exempt 
from franchise taxes under this section 
when no part of its net earnings inures to 
the benefit of any individual or private 
stockholder, and its business here is carried 
on solely in its capacity of a nonprofit edu- 
cational institution. Petition of Vanderbilt 
University, 252 N. C. 743, 114 S. E. (2d) 
655 (1960). 


§ 105-126: Repealed by Session Laws 1959, c. 1259, s. 9. 
§ 105-127. When franchise or privilege taxes payable.—(a) Every 


corporation, domestic or foreign, from which a report is required by law to be 
made to the Commissioner of Revenue, shall, unless otherwise provided, pay to 
said Commissioner annually the franchise tax as required by §§ 105-122 and 105- 
123) 


(b) It shall be the duty of the Commissioner of Revenue to mail to the reg- 
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istered address, last listed with the Commissioner of Revenue, of every such cor- 
poration, report forms to be used in complying with the provisions of this article 
or schedule, which forms shall contain a copy of so much of this and other sec- 
tions of this article as relates to penalties for failure to pay said taxes. 

(c) It shall be the duty of the treasurer or other officer having charge of any 
such corporation, domestic or foreign, upon which a tax is herein imposed, to 
transmit the amount of the tax due to the Commissioner of Revenue within the 
time provided by law for payment of same. 

(d) Individual stockholders in any corporation, joint-stock association, limited 
partnership, or company paying a tax on its entire capital stock shall not be re- 
quired to list or pay ad valorem taxes on the shares of stock owned by them. 

(e) Corporations in the State legally holding shares of stock in other corpo- 
rations, upon which the tax has been paid to the State by the corporation issuing 
the same, shall not be required to list or pay an ad valorem tax on said shares 
of stock. (1939, c. 158, s. 215.) 


§ 105-128. Power of attorney. — The Commissioner of Revenue shall 
have the authority to require a proper power of attorney of each and every agent 
for any taxpayer under this article. (1939, c. 158, s. 217.) 


§ 105-129. Extension of time for filing returns.—(a) The return re- 
quired by this article or schedule shall be due on or before the dates specified un- 
less written application for extension of time in which to file, containing reasons 
therefor, is made to the Commissioner of Revenue on or before due date of such 
return. The Commissioner of Revenue for good cause may extend the time for 
filing any return under this article or schedule, provided interest at the rate of six 
per cent (6%) per annum from date return is due is paid upon the total amount 
cf tax due. 

(b): Repealed by Session Laws 1959, c. 1259, s. 9. 

SEG LOSS aelOnl 200 Cul oUt salva Q09, C.1125953.1.9.) 


ARTICLE 4. 
Schedule D. Income Tax. 


§ 105-130. Short title. — This article shall be known and may be cited 
as the income tax article of the Revenue Act. (1939, c. 158, s. 300.) 

Editor’s Note. — For discussion of by the Session Laws of 1949, see 27 N. C. 
changes made in this article by the Session Law Rev. 482. 
Laws of 1947, see 25 N. C. Law Rev. 467; 


§ 105-131. Purpose.—The general purpose of this article is to impose a 
tax for the use of the State government upon the net income in excess of the ex- 
emption herein allowed, for the calendar year one thousand nine hundred and 
thirty-nine and each year thereafter collectible in the year one thousand nine hun- 
dred and forty and annually thereafter : 

(1) Of every resident of the State. 

(2) Of every domestic corporation. 

(3) Of every foreign corporation and of every nonresident individual having 
a business or agency in this State or income from property owned, 
and from every business, trade, profession or occupation carried on in 
this State. 

The tax imposed upon the net income of corporations in this article is in ad- 
dition to all other taxes imposed under this subchapter. (1939, c. 158, s. 301.) 

Quoted in ET & WNC Transportation 
Co. v. Currie, 248 N. C. 560, 104 S. E. (2d) 
403 (1958). 
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§ 105-132. Definitions.—For the purpose of this article, and unless other- 
wise required by the context: 

(1) The word “taxpayer” includes any individual, corporation, or fiduciary 
subject to the tax imposed by this article. 

(2) The word “individual” means a natural person. 

(3) A “head of a household” is an individual who actually maintains and sup- 
ports in one household, irrespective of whether or not in this State, 
one or more individuals who are closely related by blood relationship, 
relationship by marriage, or by adoption, and whose right to exercise 
family control and provide for these dependent individuals is based 
on some moral or legal obligation. 

(4) The word “fiduciary” means a guardian, trustee, executor, administra- 
tor, receiver, conservator, or any person, whether individual or cor- 
poration, acting in any fiduciary capacity for any person, estate or 
trust. 

(5) The word “person” includes individuals, fiduciaries, partnerships. 

(6) The word “corporation” includes joint-stock companies or associations 
and insurance companies. 

(7) The words “domestic corporation” mean any corporation organized un- 
der the laws of this State. 

(8) The words “foreign corporation” mean any corporation other than a do- 
mestic corporation. 

(9) The words “tax year” mean the calendar year in which the tax is pay- 
able. 

(10) The words “income year” mean the calendar year or the fiscal year up- 
on the basis of which the net income is computed under this article; 
if no fiscal year has been established, they mean the calendar year. 

(11) The words “fiscal year” mean an income year, ending on the last day of 
any month other than December. A taxpayer who pursuant to the pro- 
visions of § 441(f) of the Federal Internal Revenue Code of 1954 
has elected to compute his income tax liability to the United States on 
the basis of an annual period varying from 52 to 53 weeks, for any 
income year ending after August 16, 1954, shall compute his taxable 
income for the purposes of this article on the basis of the same pe- 
riod used by such taxpayer in accordance with the Federal Internal 
Revenue Code of 1954 in computing his tax liability to the United 
States for such income year. 

(12) The word “paid,” for the purposes of the deductions under this article, 
means “paid or accrued” and the words “paid or accrued” shall be 
construed according to the method of accounting upon the basis of 
which the net income is computed under this article. The word “re- 
ceived,” for the purpose of the computation of the net income under 
this article, means “received or accrued,” and the words “received or 
accrued” shall be construed according to the method of accounting 
upon the basis of which the net income is computed under this article. 

(13) The word “resident” applies only to individuals and includes, for the 
purpose of determining liability for the tax imposed with reference 
to the income of any income year, all individuals who, at any time dur- 
ing such income year, are domiciled in this State, or who, whether 
regarding their domicile as in this State or not, reside within this 
State for other than a temporary or transitory purpose. In the absence 
of convincing proof to the contrary, any individual who is present with- 
in the State for more than six months during such income year shall 
be deemed to be a resident of the State; but absence from the State 
for more than six months shall raise no presumption that the individ- 
ual is not a resident of the State. 
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In cases in which it is demonstrated to the satisfaction of the Com- 
missioner of Revenue that an individual was a resident of this State 
for only part of the income year, having moved into or removed from 
the State during such year, such individual shall, as to income received 
by him during the period of his residence, report for taxation all in- 
come required to be so reported by residents and shall, as to income 
received by him during the remainder of such year, report for taxation 
all income required to be so reported by nonresidents: Provided, that 
in the case of an individual removing from the State during such year, 
he shall not be regarded as having become a nonresident until he shall 
have both established a definite residence elsewhere and abandoned 
any domicile he may have acquired in this State. 

The fact that an individual is a nonresident of the State at the time 
the tax becomes due and payable shall not affect his liability for the 
tax. 

(14) The words “foreign country” mean any jurisdiction other than the one 
embraced within the United States. The words “United States,” when 
used in a geographical sense, include the states, the District of Co- 
lumbia, and the possessions of the United States. (1939, c. 158, s. 
SURe LCs oO Ps eo TOSS repiss ese e057, cil340s! 45 1963 
Cr L169sisi22) 


Editor’s Note. — The 1941 amendment 
made changes in subdivision (13). The 
1955 amendment added the second sentence 
of subdivision (11). The 1957 amendment 
inserted near the beginning of subdivision 
(3) the words “irrespective of whether or 
not.” 


come years beginning on and after Jan. 1, 
1963, deleted a reference to “territories of 
Alaska and Hawaii” in subdivision (14). 
For comment on amendment, see 19 N. 
C. Law Rev. 530. 
For comment on definition of “head of 
household,” see 17 N. C. Law Rev. 382. 


The 1963 amendment, effective as to in- 


Imposition of Income Tax. 


§ 105-133. Individuals.—A tax is hereby imposed upon every resident of 
the State, and upon every fiduciary as defined in G. S. 105-139, which tax shall 
be levied, collected and paid annually, with respect to the net income of the tax- 
payer as herein defined, and upon income earned within the State of every non- 
resident having a business or agency in this State or income from property owned 
and from every business, trade, profession or occupation carried on in this State, 
computed at the following rates, after deducting the exemptions provided in this 
article. 

On the excess over the amount legally exempted, up to two thousand dollars, 
three per cent (3%). 

On the excess above two thousand dollars, and up to four thousand dollars, 
four per cent (4% ). 

On the excess above four thousand dollars, and up to six thousand dollars, 
five per cent (5%). 

On the excess over six thousand dollars, and up to ten thousand dollars, six 
per cent (6%). 

On the excess over ten thousand dollars, seven per cent (7%). (1939, c. 158, 
s. 310; 1957, c. 1340, s. 4.) 

Editor’s Note. — The 1957 amendment 
inserted “and upon every fiduciary as de- 


§ 105-134. Corporations.—Every corporation engaged in doing business 
in this State shall pay annually an income tax equivalent to six per cent of its 
net taxable income. The net taxable income of such corporation shall be deter- 


mined as provided in this article. 


fined in G. S. 105-139” near the begirning 
of the section. 
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If the entire business of the corporation is transacted or conducted within the 
State, the tax shall be measured by the entire net income of the corporation for 
the income year. The entire business of a corporation shall be deemed to have 
been transacted and conducted within this State if such corporation is not subject 
to a net income tax or a franchise tax measured by net income in any other state, 
the District of Columbia, a territory or possession of the United States or any 
foreign country, or would not be subject to a net income tax in any other such 
taxing jurisdiction if such other taxing jurisdiction adopted the net income tax 
laws of this State. If the corporation is transacting or conducting its business 
partly within and partly without North Carolina, the tax shall be imposed upon 
a base which reasonably represents the proportion of the trade or business carried 
on within the State. A corporation subject to taxation under this article shall be 
deemed to have been transacting or conducting its business partly within and 
partly without this State if such corporation is subject to a net income tax or a 
franchise tax measured by net income in any other state, the District of Columbia, 
a territory or possession of the United States, or any foreign country, or would 
be subject to a net income tax in any other such taxing jurisdiction if such other 
taxing jurisdiction adopted the net income tax laws of this State. That a corpo- 
ration is chartered in a particular state shall not of itself show that the corpo- 
ration is transacting or conducting a portion of its business in said state. Pro- 
vided, that nothing in this paragraph shall be construed as denying the rights of 
allocation and apportionment as provided in this section to corporations suffer- 
ing a net loss, but that for the purpose of determining the taxable portion of stock 
under the intangible property tax, of determining the deductible portion of divi- 
dends under the income tax, and of the apportionment of net economic losses car- 
ried forward the provisions apply as if the corporation had a net income. The 
allocation or apportionment of the entire net income of the corporation shall be 
made in accordance with the following provisions: 

(1) Interest received from intangible property not connected with the busi- 
ness of the corporation part of which is conducted within North Caro- 
lina less all related expenses shall be allocated to the State in which 
the principal place of business of the corporation is located. 

(2) a. Dividends received from, and gains or losses from the sale or 
other disposition of corporate stocks owned other than stocks 
of a subsidiary corporation having business transactions with 
or being engaged in the same or similar type of business as 
the taxpayer less all related expenses and less that portion of 
such dividends deductible under the provisions of subdivision 
(7) of G. S. 105-147 shall be allocated to the state in which the 
principal place of business of the corporation is located. For 
purposes of this paragraph a corporation shall be considered to 
be a subsidiary if the parent corporation owns fifty per cent 
(50%) or more of the voting stock of such subsidiary. 

b. Provided, however, that notwithstanding any other provisions 
of this section, any corporation receiving dividends from a 
subsidiary corporation (as defined in subdivision (2) a above) 
not having business transactions with or not engaged in the 
same or similar business as the taxpayer shall allocate such 
dividends less related expenses and less that portion of such 
dividends deductible under the provisions of subdivision (7) of 
G. S. 105-147 directly to the state, states, or other taxing ju- 
risdictions to which the subsidiary is subject to a tax based 
on net income. If such subsidiary corporation is subject to a 
tax based on net income in North Carolina, the net amount of 
such dividends received by the taxpayer corporation from such 
subsidiary shall be allocated directly to North Carolina by use 
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of the same percentage used in determining the portion ot such 
dividends deductible under the provisions of subdivision (7) of 
G. S. 105-147. For purposes of this section, the net amount 
of dividends shall mean gross dividend income received less re- 
lated expenses and less that portion of such dividends deductible 
under the provisions of subdivision (7) of G. S. 105-147. 


(3) Royalties or similar income received from the use of patents, trademarks, 


copyrights, secret processes and other similar intangible rights less 
all related expenses shall be allocated to the state in which the prin- 
cipal place of business of the corporation is located, unless such in- 
come is received from sources constituting a part of the corporation’s 
principal, regular or unitary business in which event such income shall 
be allocated in accordance with the applicable allocation formula here- 
inafter set out. 


(4) Rents received from the lease or rental of real estate or tangible personal 


property, royalties received from tangible property, and gains or losses 
from the sale or other disposition of real estate or tangible personal 
property where the property leased, rented or sold is (or was) not 
used in or is (or was) not connected with the trade or business of 
the taxpayer less all related expenses allowable as deductions under 
this article shall be allocated to the state in which the property was 
located at the time the income was derived. 


(5) The income less all related expenses from any other investments, the 


net income from which is not properly includable in the net appor- 
tionable income of corporations engaged in interstate commerce un- 
der the Constitution of the United States because it is unrelated to 
the business activity of the corporation conducted partly within and 
partly without North Carolina, shall be allocated to the state in which 
the business situs of the investment is located; provided, that if the 
business situs of such investment is partly within and partly without 
North Carolina it shall be apportioned by use of the same formula as 
provided for apportioning the net income of the corporation. 


(6) The net income of the above classes having been separately allocated, 


the remainder of the net income of the corporation shall be appor- 
tioned as follows: 

a. Where the income is derived principally from the manufacture, 
production or sale of tangible personal property or from deal- 
ing. in tangible personal property the corporation shall appor- 
tion its net apportionable income to North Carolina on the basis 
of the ratio obtained by taking the arithmetic average of the 
following three ratios: 

1. Property.—The ratio of the value of real estate and tangi- 
ble personal property used by such corporation in this 
State at the close of the income year of such corpora- 
tion to the value of the entire real estate and tangible 
personal property used by it everywhere at the close of 
the income year of such corporation, except that inven- 
tories of goods, wares and merchandise shall be valued 
on the basis of a monthly or other periodic average dur- 
ing the income year of such corporation. If the taxpayer 
does not take or keep records of monthly or other pe- 
riodic inventories, or, if in the opinion of the Commis- 
sioner of Revenue the method and time of taking such 
inventories does not accurately reflect the true average 
inventory, the Commissioner shall determine the proper 
amount from such information as may be available. Pro- 
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vided, that a corporation which ceases its operations in 
this State before the end of its income year due to 
dissolution or to withdrawal of its articles of domesti- 
cation shall value the real estate and tangible personal 
property used as of the last day of its operations in this 
State except that inventories of goods, wares and mer- 
chandise shall be valued on the basis of a monthly or 
other periodic average during the period of operation in 
this State. As used in this paragraph : 

I. The words “tangible personal property” shall mean 
corporeal property such as machinery, tools, 
implements, goods, wares and merchandise, and 
shall not mean cash on hand or in bank, shares 
of stock, bonds, notes, accounts receivable, 
credits, special privileges, franchises, good will, 
evidence of an interest in property or evidences 
of debt. 

II. The word “value” as applied to property owned 
other than inventories shall mean original cost 
plus additions and improvements less reserve 
for depreciation, unless in the opinion of the 
Commissioner of Revenue the peculiar circum- 
stances in any case justify a different basis, in 
which event the Commissioner may construe 
“value” to mean fair market value. Inventories 
shal] be valued in accordance with the account- 
ing practice of the corporation, unless in the 
opinion of the Commissioner of Revenue a dif- 
ferent method is required in order to better re- 
flect the net income of the corporation. In 
dete-imining the value of property no deductions 
shall be made for encumbrances thereon. 

III. The words “property used’ shall include all real 
estate and all tangible personal property owned, 
leased or rented by the corporation at the close 
of the income year, except that any such prop- 
erty newly acquired which, in the course of ac- 
quisition or construction, had not been actually 
used or operated in the taxpayer’s business dur- 
ing the income year and any property the in- 
come from which is excluded from the net ap- 
portionable income of the taxpayer under the 
provisions of subdivisions (1) through (5) of 
this section shall be excluded in the computation 
of the property ratio. 

IV. The word “value” as applied to real estate rented 
or leased shall mean the net annual rental rate 
multiplied by 8, and as applied to tangible per- 
sonal property rented or leased the word 
“value” shall mean the net annual rental rate 
multiplied by such figure for each type of prop- 
erty as the Commissioner shall direct. The net 

- annual rental rate shall mean the gross annual 
rental rate paid by the taxpayer less the gross 
annual rental rate received by the taxpayer for 
subreritals. 
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2. Payrolls. — The ratio of all salaries, wages, commissions 
and other personal service compensation paid or incurred 
by the taxpayer in connection with the trade or business 
of the taxpayer in this State during the income year to 
the total salaries, wages, commissions and other personal 
service compensation paid or incurred by the taxpayer in 
connection with the entire trade or business of the tax- 
payer wherever conducted during the income year. For 
the purposes of this section, all such compensation to em- 
ployees chiefly working at, sent out from or chiefly con- 
nected with an office, agency or place of business of the 
taxpayer in this State shall be deemed to be in connec- 
tion with the trade or business of the taxpayer in this 
State; all such compensation to general executive officers 
having company-wide authority shall be excluded from 
the numerator and the denominator of the ratio, and all 
such compensation in connection with income separately 
allocated under the provisions of this section shall be ex- 
cluded from the numerator and denominator of the ratio. 

3. Sales.—The ratio of sales made by such corporation dur- 
ing the income year which are attributable to North 
Carolina to the total sales made by such corporation 
everywhere during the income year. 

For purposes of this subdivision sales “attributable to 
North Carolina” shall be all sales where the goods, mer- 
chandise or property is received in this State by the pur- 
chaser. In the case of delivery of goods by common car- 
rier or by other means of transportation, including trans- 
portation by the purchaser, the place at which the goods 
are ultimately received after all transportation has been 
completed shall be considered as the place at which the 
goods are received by the purchaser: Provided, that di- 
rect delivery into this State by the taxpayer to a person 
or firm designated by a purchaser from within or with- 
out the State shall constitute delivery to the purchaser 
in this State. The word “sales” as used in this subdivi- 
sion shall be construed to include rentals of tangible per- 
sonal property the rentals from which are not separately 
allocated under subdivision (4). of this section, such rent- 
als to be attributed to North Carolina if the property is 
located in North Carolina: Provided further that where 
a corporation is subject to an income tax in another state 
or states, or would be subject to an income tax in an- 
other state or states if such state or states had adopted 
the 1et income tax laws of this State, only because of in- 
come subject to direct allocation under the provisions of 
this section, then all sales shall be deemed attributable to 
this State. 

b. Where the income is derived principally from the operation of a 
railroad the corporation shall apportion its net apportionable 
income to North Carolina on the basis of the ratio of “railway 
operating revenue” from business done within this State to 
“total railway operating revenue” from all business done by 
the company as shown by its records kept in accordance with 
the standard classification of accounts prescribed by the Inter- 
state Commerce Commission. 
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For purposes of this subdivision “ ‘railway operating revenue’ 
from business done within this State” shall mean “railway op- 
erating revenue” from business wholly within this State, plus 
the equal mileage proportion within this State of each item of 
“railway operating revenue” received from the interstate busi- 
ness of the company. “Equal mileage proportion” shall mean the 
proportion which the distance of movement of property and 
passengers over lines in this State bears to the total distance of 
movement of property and passengers over lines of the company 
receiving such revenue. “Interstate business” shall mean ‘“rail- 
way operating revenue” from the interstate transportation of 
persons or property into, out of, or through this State. If the 
Commissioner of Revenue shall find, with respect to any par- 
ticular company, that its accounting records are not kept so as 
to reflect with exact accuracy such division of revenue by State 
lines as to each transaction involving interstate revenue, the 
Commissioner of Revenue may adopt such regulations, based 
upon averages, as will approximate with reasonable accuracy 
the proportion of interstate revenue actually earned upon lines 
in this State. Provided, that where a railroad is being operated 
by a partnership which is treated as a corporation for income 
tax purposes and pays a net income tax to this State, or if lo- 
cated in another state would be so treated and so pay as if lo- 
cated in this State, each partner’s share of the net profits shall 
be considered as dividends paid by a corporation for purposes 
of this article and shall be so treated for inclusion in gross in- 
come, deductibility, and separate allocation of dividend income, 
and if the proportion of ownership of such partnership shall 
be in excess of fifty per cent (50%) the partnership shall be 
considered to be a subsidiary corporation for purposes of de- 
termining separate allocation of such net profits. 


c. Where the income is derived principally from the operation of a 


telephone company the corporation shall apportion its net ap- 
portionable income to North Carolina on the basis of the ratio 
of gross operating revenue from local service in this State plus 
gross operating revenue from toll services performed wholly 
within this State plus the proportion of revenue from interstate 
toll services attributable to this State as shown by the records 
of such company plus the gross operating revenue in North 
Carolina from other service less the uncollectible revenue in 
this State to the total gross operating revenue from all business 
done by the company everywhere less tota! uncollectible reve- 
nue. Provided, that where a telephone company is required to 
keep its records in accordance with the standard classification 
of accounts prescribed by the Federal Communications Commis- 
sion the amounts in such accounts shall be used in computing 
the apportionment ratio as provided in this paragraph. 


d. Motor carriers of property shall apportion their net apportionable 


income to North Carolina by the use of the ratio of vehicle miles 
in this State to total vehicle miles of the company everywhere. 
For purposes of this paragraph the words “vehicle miles” shall 
mean miles traveled by vehicles (whether owned or operated by 
the company) hauiing property for a charge or traveling on a 
scheduled route. 


e. Motor carriers of passengers shall apportion their net apportion- 


able income to North Carolina by the use of the ratio of ve- 
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hicle miles in this State to total vehicle miles of the company 
everywhere. For purposes of this paragraph “vehicle miles” 
shall mean miles traveled by vehicles (whether owned or op- 
erated by the company) carrying passengers for a fare or 
traveling on a scheduled route. 


f. Where the income is derived principally from the operation of 


businesses other than that described in paragraphs a through 
e of this subdivision the corporation shall apportion its net ap- 
portionable income to North Carolina by the use of the ratio 
of the gross receipts in this State to gross receipts of the com- 
pany everywhere. For purposes of this paragraph “gross re- 
ceipts” shall mean all receipts from whatever source received 
except that gross receipts from business operations or from 
property the net income from which is excluded from net appor- 
tionable income under the provisions of subdivisions (1) through 
(5) of this section and gross receipts received from the casual 
sale of property used in the production of income in the trade 
or business shall be excluded from both the numerator and the 
denominator of the ratio. Provided, where the income is derived 
principally from the operation of a telegraph company, the cor- 
poration shall apportion its net apportionable income to North 
Carolina on the basis of the ratio obtained by taking the arith- 
metic average of the following three ratios: 

1. Property as defined in subdivision (6) a 1 of this § 105- 

134; 
2. Payrolls as defined in subdivision (6) a 2 of this § 105- 
134; and 
3. Gross receipts as defined in this subdivision (6) f. 


g. If any corporation believes that the method of allocation or ap- 


portionment hereinbefore described as administered by the Com- 
missioner of Revenue has operated or will so operate as to sub- 
ject it to taxation on a greater portion of its income than is 
reasonably attributable to business or earnings within the State, 
it shall be entitled to file with the Tax Review Board a petition 
setting forth the facts upon which its belief is based and its 
argument with respect to the application of the allocation for- 
mula. This petition shall be filed in such form and within such 
time as the Tax Review Board may prescribe. The Board shall 
grant a hearing thereon. At least three members of the Tax Re- 
view Board shall attend any hearing pursuant to such petition. 
In such cases the Tax Review Board’s membership shall be 
augmented by the addition of the Commissioner of Revenue, 
who shall sit as a member of said Board with full power to par- 
ticipate in its deliberations and decisions with respect to peti- 
tions filed under the provisions of this section. An informal rec- 
ord containing in substance the evidence, contentions and argu- 
ments presented at the hearing shall be made. All members of 
the augmented Tax Review Board shall consider such evidence, 
contentions and arguments and the decisions thereon shal] be 
made by a majority vote of the augmented Board. If the Board 
shall find that the application of the allocation formula subjects 
the corporation to taxation on a greater portion of its income 
or earnings than is reasonably attributable to its business or 
earnings within this State: 
1. If the corporation shall employ in its books of account a 
detailed allocation of receipts and expenditures which re- 
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flects more clearly than the applicable allocation formula 
or alternative formulas prescribed by this section the in- 
come attributable to the business within this State, ap- 
plication for permission to base the return upon the tax- 
payer’s books of account shall be considered by the Tax 
Review Board. The Board shall be authorized to permit 
such separate accounting method in lieu of applying the 
applicable allocation formula if the Board deems such 
method proper as best reflecting the income and earn- 
ings attributable to this State. 


2. If the corporation shall show that any other method of al- 


location than the applicable allocation formula prescribed 
by this section reflects more clearly the income attribut- 
able to the business within this State, application for 
permission to base the return upon such other method 
shall be considered by the Tax Review Board. The ap- 
plication shall be accompanied by a statement setting forth 
in detail, with full explanations, the method the taxpayer 
believes will more nearly reflect its income from business 
within this State. If the Board shall conclude that the 
allocation formula and the alternative formulas prescribed 
by this section allocate to this State a greater portion of 
the net income of the corporation than is reasonably at- 
tributable to business or earnings within this State, it 
shall determine the allocable net income by such other 
method as it shall find best calculated to assign to this 
State for taxation the portion of the net income of the 
corporation reasonably attributable to its business or 
earnings within this State. 

There shall be a presumption that the appropriate al- 
location formula reasonably attributes to this State the 
portion of the corporation’s income earned in this State 
and the burden shall rest upon the corporation to show 
the contrary. The relief herein authorized shall be granted 
by the Board only in cases of clear, cogent and convinc- 
ing proof that the petitioning taxpayer is entitled thereto. 
No corporation shall use any alternative formula or 
method other than the applicable allocation formula pro- 
vided by statute in making a report or return of its in- 
come to this State except upon order in writing of the 
Board and any return in which any alternative formula 
or other method other than the applicable allocation 
formula prescribed by statutes is used without permis- 
sion of the Board, shall not be a lawful return. 

When the Board determines, pursuant to the provi- 
sions of this article, that an alternative formula or other 
method more accurately reflects the income allocable to 
North Carolina and renders its decision with regard 
thereto, the corporation shall allocate its net income for 
future years in accordance with such determination and 
decision of the Board so long as the conditions consti- 
tuting the basis upon which the decision was made re- 
main unchanged or until such time as the business 
method of operation of the corporation changes. Pro- 
vided, however, that the Commissioner of Revenue may, 
in his discretion, with respect to any subsequent year, 
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require the corporation to furnish information relating 
to its property, operations and activities. 

A corporation which proposes to do business in this 
State may file a petition with the Board setting forth the 
facts upon which it contends that the applicable alloca- 
tion formula will allocate a greater portion of the cor- 
poration’s future income to North Carolina than will be 
reasonably attributable to its proposed business or con- 
templated earnings within the State. Upon a proper 
showing in accordance with the procedure described 
above for determinations by the Board, the Board may 
authorize such corporation to allocate income from its 
future business to North Carolina on the basis prescribed 
by the Board under the provisions of this section for 
such future years as the conditions constituting the basis 
upon which the Board’s decision is made remain un- 
changed and the business operations of the corporation 
continue to conform to the statement of proposed meth- 
ods of business operation presented by the corporation 
to the Board. 

When the Commissioner of Revenue asserts liability 
under the formula adjustment decision of the Tax Review 
Board, an aggrieved taxpayer may pay the tax and bring 
a civil action for recovery under the provisions of G. 
eO pe c4 ese (1939 arc lS8. ss Ole 194 or, 50 16.2 24 
1945) ChAOO? ts. 46.1945 a. 7526 si +1953). co, 1302;:-s: 
O1O55; eC eroD0, SAIS 5 1957 8c01S40 i560 4919592 6.51259) 
§1,4/1963, .¢c:, 1169,'s, 2; c,. 1186.) 


Editor’s Note.——The 1953, 1955 and 1957 
amendments rewrote this section as 
changed by prior amendments. 

The 1959 amendment added the part of 
subdivision (3) beginning with “unless 
such income.” It also changed subdivisicn 
(6) by adding the proviso at the end of 
subparagraph 3 of paragraph a and insert- 
ing “and gross receipts received from the 
casual sale of property used in the produc- 
tion of income in the trade or business” 
near the end of the second sentence of 
paragraph lettered f. 

The first 1963 amendment, effective as 
to income years beginning on and after 
Jan. 1, 1963, deleted during the income 
year” following “taxpayer” near the mid- 
dle of subdivision (4); inserted near the 
middle of sub-subparagraph III of sub- 
paragraph 1 of paragraph a of subdivision 
(6) “any such property newly acquired 
which, in the course of acquisition or con- 
struction, had not beer. actually used or 
operated in the taxpayer’s business during 
the income year and”; deleted the former 
sixth sentence of paragraph b of subdivi- 
sion (6); and deleted “further” near the 
beginning of the former seventh, now 
sixth, sentence of such paragraph 

The second 1963 amendment, cttective 
as to tax years beginning on and after 


Jan. 1, 1963, added paragraph b of sub- 
division (2). 

For brief comment on the 1953 amend- 
ment, see 31 N. C. Law Rev. 435. 

For note on constitutionality of income 
allocation formulae as applied to corpora- 
tions, see 9 N. C. Law Rey. 470. 

For note as to allocation of interstate 
corporate income, etc., see 36 N. C. Law 
Rey, 156. 

For case construing the early income tax 
laws, see Hans Rees’ Sons v. North Caro- 
liria, 283 UNRSi tes cols Chassow ro Ld: 
879 (1931). 

Burden of Showing Statutory Assess- 
ment Unconstitutional—Where the Com- 
missioner of Revenue assessed an income 
tax against a foreign corporation operating 
a manufacturing plant in this State in ac- 
cordance with the provisions of § 311 of 
the Revenue Act of 1929, without regard 
to its intangible property, the Commis- 
sioner’s assessment was upheld upon ap- 
peal where the corporation failed to show 
that such method of allocation was uncon- 
stitutional in its application to the corpora- 
tion. State v. Kent-Coffey Mfg. Co., 204 
N-G.5365, 168 S:. BE. 397 (1933). 

Income Tax and Franchise Tax Dis- 
tinguished.—A comparison of article 3 of 
this chapter, relating to franchise taxes, 
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and article 4, relating to income taxes, in- 
dicates a clear legislative intent to differ- 
entiate between these two types of taxes, 
for a clear distinction has been made by 
the General Assembly between an excise 
tax imposed on domestic and foreign cor- 
porations for the privilege of transacting 
business within the State, and an income 
tax on net corporate income, which is 
based on a past fact of earned net profits. 
The statutes under which these taxes were 
assessed in the instant case in precise 
words preclude a contention that it was 
the legislative intent that the taxes as- 
sessed and paid here were excise or privi- 
lege taxes. ET & WNC Transportation 
Conv.) Gusrrie, 24or Ne eC G0n al 04a Same 
(2d) 403 (1958), construing the section 
prior to the 1957 amendment. 

The incidence of the tax on a foreign 
corporation is that part of its net income 
earned within North Carolina by reason 
of its interstate business, and reasonably 
attributable to its interstate business done 
or performable within the borders of 
North Carolina, and not upon its fran- 
chise to engage in interstate business in 
North Carolina. ET & WNC Transporta. 
tion Co. v. Currie, 248 N. C. 560, 104 S. 
E. (2d) 403 (1958), construing the section 
prior to the 1957 amendment. 

The State has the right to collect non- 
discriminatory income taxes imposed on a 
foreign corporation if the taxes are im- 
posed solely on that part of the corpora- 
tion’s income earned within the State in 
its interstate business, and reasonably at- 
tributable to its interstate business done 
or performed within the borders of this 
State. American Bakeries Co. v. Johnson, 
259 No Cy 4197 131 US SES (2d) ie ti963)). 

Method of Apportionment Not Intrin- 
sically Arbitrary Will Be Sustained.—In 
dvtermining the amount of income of a 
foreign corporation subject to taxation by 
a state the difficulty of making an exact 
apportionment is apparent and hence, when 
the state has adopted e method not in- 
trinsically arbitrary, it will be sustained 
until proof is offered of an unreasonable 
and arbitrary application in particular 
cases. American Bakeries Co. v. Johnson, 
259 N.C. 419.5131 ow ed)meleclob3) 

But Evidence May Be Received to Show 
Arbitrary Application in Particular Case. 
— When there are different taxing juris- 


dictions, each competent to lay a _ tax 
with respect to what les within, and is 
done within, its own borders, and the 


question is necessarily one of apportion- 
ment, evidence may always be received 
which tends to show that a state has ap- 
plied a method, which, albeit fair on its 
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face, operates so as to reach profits which 
are in no just sense attributable to trans- 
actions within its urisdiction. American 
Bakeries Co. v. Johnson, 259 N. C. 419, 
131 Saeed mi 96s) 

Tax on Foreign Corporation Doing Ex- 
clusively Interstate Business.—An income 
tax imposed under this section on a for- 
eign corporation doing an exclusively in- 
terstate business as a motor carrier of 
freight did not impose a burden on inter- 
state commerce in contravention of the 
United States Constitution, since no tax 
would be imposed if such corporation 
should have no net income earned in 
North Carolina by reason of its interstate 
business, and the tax was imposed only 
upon that portion of its net income which 
was reasonably attributable to its inter- 
state business done within the borders of 
the State, without any discrimination 
against the taxpayer either in the ad- 
measurement of the tax or the means for 
enforcing it, and the tax not being upon 
the franchise to engage in business. ET 
& WNC Transportation Co. v. Currie, 248 
N. C. 560, 104 S. E. (2d) 403 (1958), con- 
struing this section as it stood before the 
1957 amendment. 

In the collection of income taxes under 
this section from a foreign corporation 
doing an exclusively interstate business in 
North Carolina there was no violation of 
the “due process of law’ provision of the 
Fourteenth Amendment to the federal 
Constitution or of the “law of the land” 
provision of N. C. Const., art. 1, § 1% ET 
& WNC Transportation Co. v. Currie, 248 
N. C. 560, 104 S. E. (2d) 403 (1958), con- 
struing this section as it stood before the 
1957 amendment. 

Apportionment of Income of Unitary 
Business.—The fact hat the corporate en- 
terprise is a unitary one, in the sense that 
the ultimate gain is derived from the en- 
tire business, does not mean that for the 
purpose of taxation the activities which 
are conducted in different jurisdictions are 
to be regarded as component parts of a 
single unit so that the entire net income 
may be taxed in one state regardless of 
the extent to which it may be derived from 
the conduct of the enterprise in another 
state American Bakeries Co. v. Johnson, 
259 “NS Gr419;7131 -S Eee (2d)" 1a ieeen 

Although a unitary business (a concern 
that is carrying on one kind of business, 
the component parts of which are too 
closely connected and necessary to each 
other to justify division or separate con- 
sideration, as independent units) may pro- 
duce an income which must be allocated 
to two or more states a which its activi- 
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ties are carried on, such business may not 
be split up arbitrarily and conventionally 
in applying the tax laws; there must be 
some logical reference to the production 
of income. American Bakeries Co. v. 
Johnson, 259 N. C. 419, 131 S. E. (2d) 1 
(1963). 

In apportioning the income of a unitary 
business to determine how much of it is 
subject to state taxation the formula used 
must give adequate weight to the essential 
elements responsible for the earning of 
the income. American Bakeries Co. v. 
Johnson, 259 IN» C419, 181 S.cEs (2d), 1 
(1963). 

Mutual Dependency of Interrelated Ac- 
tivities Sustains Apportionment Formula. 
—In allocating for taxation by this State a 
part of the net income of a unitary busi- 
ness operating in this State and several 
other states, it is not required that its 
equipment appropriately employed in this 
State be equally productive with that em- 
ployed in the other states, but the mutual 
dependency of the interrelated activities in 
furtherance of the entire business sustains 
an apportionment formula which results in 
a reasonable approximation of its income 
earned here, it being required only that the 
formula not be intrinsically arbitrary or 
produce an unreasonable result. Virginia 
Electric & Power Co. v. Currie, 254 N. C. 
amt Shen Bee (od) e155 8 (al 9610). 

Taxation of Dividends Received by For- 
eign Corporation from Foreign Subsidiary. 
—For purposes of taxation in a _ parent- 
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subsidiary relationship, where the corpo- 
rate separation is maintained and the sub- 
sidiary conducts its own business, the sub- 
sidiary, not the parent, is doing the busi- 
ness. American Bakeries Co. v. Johnson, 
200 Ne Ge a owe Sime ia (2d) le 01963))- 

The mere fact that a foreign corpora- 
tion engaged in business in this and other 
states, owns a subsidiary corporation in 
another state, which subsidiary does no 
business in North Carolina and owns no 
property in this State but is engaged in 
a similar business to that of the parent 
corporation, does not of itself require the 
parent corporation to prorate the divi- 
dends received from such subsidiary to all 
the states in which the parent corpora- 
tion does business. American Bakeries Co. 
v. Johnson, 259 N. C. 419, 131 S. E. (2d) 
1 (1963). 

There was no legal basis for requiring 
a foreign corporation to pay income taxes 
to the State on the dividends received from 
its subsidiary, where the subsidiary was 
neither a customer nor a retail outlet of 
the parent corporation, and the dividends 
were paid out of earnings of the sub- 
sidiary no part of which was earned from 
business conducted or transacted in the 
State. American Bakeries Co. v. Johnson, 
259 N. C3r419,)131 SS: Ev’ (2d)°1 (1963). 

Cited in Good Will Distributors (North- 
etn) lncavaohaweesimeN a6 Gal 57,6 LOO .o- 
FE. (2d) 334 (1957); Petition of Vanderbilt 
University, 252 N. C. 743, 114 S. E. (2d) 
655 (1960). 


§ 105-135. Income from stock in foreign corporations.—Income from 
stock in foreign corporations, in cash dividends, received by individuals, fiduci- 
aries, partnerships (to be reported by partners on their individual returns) or 
corporations, resident in this State, or by nonresident fiduciary if held for a resi- 
dent of this State, shall be reported and taxed as other income taxable under this 
article. Every individual, fiduciary, partnership, or corporation owning such shares 
of stock, and receiving dividends from same, shall report such income to the Com- 
missioner of Revenue, at the time required by this article for reporting other in- 
come, and shall pay the tax herein imposed at the same time and in the same way 
as tax upon other income is payable. With respect to corporations paying a tax 
in this State on a proportionate part of their total income, the holder of shares of 
stock in such corporation shall pay on the total dividends received an amount 
equaling the percentage of the corporation’s income on which it has not paid an 
income tax to the State of North Carolina for the year in which said dividends are 
received by the taxpayer. (1939, c. 158, s. 31114.) 


Stock Received as Dividend Taxable.— 
Where plaintiff, owning stock in a foreign 
investment corporation, received as a divi- 
dend on such stock, stock of another for- 
eign corporation, the stock received as a 
dividend was taken from the surplus of the 


investment corporation and was equivalent 
to a cash dividend, and was taxable as in- 
come from stock in a foreign corporation. 
Maxwell v. Tull, 216 N. C. 500, 5 S. E. 
(2d) 546 (1939). 


§ 105-136: Repealed by Session Laws 1957, c. 1340, s. 4. 
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§ 105-137. Taxable year.—The tax imposed by this article for the year 
one thousand nine hundred and thirty-nine shall be assessed, collected, and paid 
in the year one thousand nine hundred and forty and for the year one thousand 
nine hundred and forty and years thereafter shall be assessed, collected, and paid 
in the year following the year for which the assessment is made, except as may 
be hereinafter provided to the contrary by article 4A and article 4B. (1939, c. 158, 
sud)7 LOSOsca1Z59ree2 9) 

Editor’s Note. — The 1959 amendment, 
effective as of Jan. 1, 1960, added the ex- 
ception clause at the end of the section. 


§ 105-138. Conditional and other exemptions.—(a) The following or- 
ganizations shall be exempt from taxation under this article except as provided 
in subsection (b) of this section: 


(1) Fraternal beneficiary societies, orders or associations. 

a. Operating under the lodge system or for the exclusive benefit of 
the members of a fraternity itself operating under the lodge sys- 
tem, and 

b. Providing for the payment of life, sick, accident, or other benefits 
to the members of such society, order or association, or their de- 
pendents. 

(2) Every bank or banking association, State or national, trust company or 
any combination of such facilities or services required to report and 
subject to taxation for excise tax purposes under article 8C of this 
chapter; and building and loan associations or savings and loan as- 
sociations required to report and subject to taxation for capital stock 
tax and/or excise tax purposes under article 8D of this chapter and 
any cooperative banks without capital stock organized and operated 
for mutual purposes and without profit, and electric and telephone mem- 
bership corporations organized under chapter 117 of the General Stat- 
utes. 

(3) Cemetery corporations and corporations organized or trusts created for 
religious, charitable, scientific, or educational purposes, or for the pre- 
vention of cruelty to children or animals, no part of the net earnings 
of which inures to the benefit of any private stockholder or individual. 

(4) Business leagues, chambers of commerce, merchants’ associations, or 
boards of trade not organized for profit, and no part of the net earn- 
ings of which inures to the benefit of any private stockholder or in- 
dividual. 

(5) Civic leagues or organizations not organized for profit, but operated ex- 
clusively for the promotion of social welfare. 

(6) Clubs organized and operated exclusively for pleasure, recreation, and 
other nonprofitable purposes, no part of the net earnings of which in- 
ures to the benefit of any private stockholder or member. 

(7) Farmers’ or other mutual hail, cyclone, or fire insurance companies, mu- 
tual ditch or irrigation companies, mutual or co-operative telephone 
companies, or like organizations of a purely local character the income 
of which consists solely of assessments, dues and fees collected from 
members for the sole purpose of meeting expenses. 

(8) Farmers’, fruit growers’, or like organizations organized and operated as 
sales agents for the purpose of marketing the products of members and 
turning back to them the proceeds of sales, less the necessary selling 
expenses, on the basis of the quantity of product furnished by them. 

(9) Mutual associations formed under §§ 54-111 to 54-128, formed to con- 
duct agricultural business on the mutual plan; or to marketing associ- 
ations organized under $§ 54-129 to 54-158. 
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Nothing in this subdivision shall be construed to exempt any co- 
operative, mutual association or other organization from an income 
tax on net income which has not been refunded to patrons on a patron- 
age basis and distributed either in cash, stock, certificates, or 1n some 
other manner that discloses to each patron the amount of his patron- 
age refund; provided, that such patronage refunds made after the close 
of the taxable year and on or before the fifteenth day of the ninth 
month following the close of such year shall be considered as made on 
the last day of such taxable year to the extent the allocations are at- 
tributable to income derived before the close of such year; provided 
further, that no stabilization or marketing organization, which handles 
agricultural products for sale for producers on a pool basis, shall be 
deemed to have realized any net income or profit in the disposition of 
a pool or any part of a pool until all of the products in that pool shall 
have been sold and the pool shall have been closed; provided, further, 
that a pool shall not be deemed closed until the expiration of at least 
90 days after the sale of the last remaining product in that pool. Such 
cooperatives and other organizations shall file an annual informational 
return with the State Department of Revenue on forms to be furnished 
by the Commissioner and shall include therein the names and addresses 
of all persons, patrons and/or shareholders, whose patronage refunds 
amount to $10.00 or more. 

(10) Pension, profit sharing, stock bonus and annuity trusts, or combinations 
thereof, established by employers for the purpose of distributing both 
the principal and income thereof exclusively to eligible employees, or 
the beneficiaries of such employees, and so constituted that no part of 
the corpus or income may be used for, or diverted to, any purpose other 
than for the exclusive benefit of the employees or their beneficiaries ; 
provided, there is no discrimination, as to eligibility requirements, con- 
tributions or benefits, in favor of officers, shareholders, supervisors, or 
highly paid employees; provided further, that the interest of individual 
employees participating therein shall be irrevocable and nonforfeitable 
to the extent of any contributions made thereto by such employees; 
and provided further, the Commissioner of Revenue shall be empow- 
ered to promulgate rules and regulations regarding the qualification 
of such trusts for exemption under this subdivision. The exemption of 
any trust under the provisions of the federal income tax law shall be 
a prima facie basis for exemption of said trust under this paragraph. 
This subdivision shall be effective from and after January first, one 
thousand nine hundred and forty-four. 

(11) Insurance companies paying the tax on gross premiums as specified in 
§ 105-228.5. 

(b) Organizations described in subdivisions (1), (3), (4), (5), (6), (7), 
(8), (9) or (10) of subsection (a) of this section shall be subject to the tax 
provided for in G. S. 105-134 to the following extent: 

Gross income derived by any organization from any trade or business the con- 
duct of which is not substantially related (aside from the need of the organiza- 
tion for income) to the exercise or performance of those functions constituting 
the basis for its exemption in subsection (a) of this section, less all deductions 
allowed by this article directly connected with carrying on such trade or business 
and less one thousand dollars ($1,000.00); provided, this paragraph shall not 
apply to interest, royalties, dividends or rents; provided further, this paragraph 
shall not apply to any trade or business (i) in which substantially all the work in 
carrying on such trade or business is performed for the organization without com- 
pensation; or (ii) which is the selling of merchandise, substantially all of which 
is given to it; or (iii) which is carried on by an organization described in G. S. 
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105-138 (a) (3) primarily for the convenience of its members, students, patients 
or employees. Provided further, this paragraph shall not apply to net income de- 
rived from research (i) performed by a college, university or hospital; or (ii) 
performed for the United States, its instrumentalities or any State or political 
subdivision thereof; or (iii) performed by an organization operated primarily 
for the purpose of carrying on fundamental research, the results of which are 
freely available to the general public. (1939, c. 158, s. 314; 1945, c. 708, s. 4; ¢. 
75256 S323 3: 1949 05-392; Sd Stel O53 7,8. les lO Soy ose lSies.piek 5/7 C11 G40: 
$4 21959,,¢7,1259; 5,4; :19635.c.11695 5.2.) 


Editor’s Note. — The first 1945 amend- 
ment added subdivision (10), and the sec- 
ond 1945 amendment added subdivision 
(11). The 1949 amendment added that part 
of subdivision (9) beginning with the sec- 
ond paragraph. 

The 1951 amendment added a former 
paragraph preceding present subsection 
(b), relating to “regulated investment com- 
panies.” 

The 1955 amendment deleted from the 
second paragraph of subdivision (9) the 
clause ‘(gross income minus operating ex- 
penses, including interest paid on capital 
stock).” The amendment also deleted “or 
interest on stock” formerly appearing aiter 
“refunds” near the end of the second puara- 
graph, and substituted “$10.00 or more” 
for “$50.00 or more” at the end of such 
paragraph. 

The 1957 amendment rewrote subdivi- 
sion (2) and inserted “or trusts created” 
near the beginning of subdivision (3). It 
also changed the second paragraph of sub- 
division (9) by substituting “refunded” for 


The 1959 amendment added at the end 
of subdivision (2) the reference to elec- 
tric and telephone membership corpora- 
tions. 

The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 1, 
1963, designated the former provisions of 
this section as subsection (a) and added 
subsection (b). It also rewrote the intro- 
ductory paragraph of present subsection 
(a) and deleted the paragraph at the end 
of that subsection, relating to “regulated 
investment companies.” 

For brief comment on the 1951 amend- 
ment, see 29 N. C. Law Rev. 415. 

Income realized by an educational insti- 
tution of another state from the rental of 
real estate owned by it in this State is 
exempt from income taxes under this sec- 
tion, when such income is placed in the 
general fund of such educational institu- 
tion and is used exclusively for educational 
purposes. Petition of Vanderbilt Univer- 
sity, 202 NaC. 743, 114, Seat. (ed) nos 
(1960). 


“allocated” in the first clause and inserting 
the first proviso. 


§ 105-138.1. Regulated investment companies and real estate in- 
vestment trusts. — Any North Carolina organization or trust which, in the 
opinion of the Commissioner of Revenue of North Carolina, qualifies as either a 
“regulated investment company” under the provisions of United States Code An- 
notated Title 26, § 851, or as a “real estate investment trust” under the pro- 
visions of United States Code Annotated Title 26, § 856, and which files with 
the North Carolina Department of Revenue its election to be treated as a “reg- 
ulated investment company” or as a “real estate investment trust” shall be taxed 
under this article upon only that part of its net income which is not distributed 
or declared for distribution to shareholders during the income year or (i), with 
respect to a regulated investment company, within thirty (30) days after the 
end of the income year and (11), with respect to a real estate investment, trust by 
the time regulated by law for the filing of the return for the income year. (1963, 
Gun 09.6.2 } 

Editor’s Note——The 1963 act inserting 
this section is effective as to income years 
beginning on and after Jan. 1, 1963. 


§ 105-139. Fiduciaries. — (a) The tax imposed by this article shall be 
imposed upon the following : 


(1) The net income of an estate or trust administered by a resident fiduci- 
ary for the benefit of a resident of this State ; 
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(2) The net income of an estate or trust administered by a resident fiduci- 
ary which is earned in this State for the benefit of a nonresident; 

(3) The net income of an estate or trust administered by a nonresident fi- 
duciary for the benefit of a resident of this State ; 

(4) The net income of an estate or trust administered by a nonresident 
fiduciary for the benefit of a nonresident beneficiary when such in- 
come is derived from an established business or an investment 1n real 
or tangible personal property located in this State ; and 

(5) The net income received during the income year by deceased individ- 
uals who, at the time of death, were residents of this State and who 
died during the tax year or the income year without having made a 
return. 


(b) In determining the net income of an estate or trust for purposes of sub- 
section (a), there shall be allowed as a deduction the share of the net income 
which during the income year is distributed or is distributable to the beneficiaries 
of the estate or trust. 


(c) Where the beneficiary of an estate or trust is a resident of this State and 
is an insolvent or incompetent individual, such beneficiary’s share of the net in- 
come of the estate or trust shall not be allowed as a deduction under subsection 
(b), whether or not any portion thereof is held for the future use of the benefi- 
ciary, where the fiduciary administering the estate or trust, has complete charge 
of such net income. 

(d) The tax imposed upon the net income of an estate or trust by this sec- 
tion shall be a charge against the estate or trust. (1939, c. 158, s. 315; 1957, c. 
1340, s. 4; 1963, c. 1169, s. 2.) 

Editor’s Note. — The 1957 amendment 1963, inserted present subdivision (4) in 
rewrote this section. subsection (a) and redesignated former 

The 1963 amendment, cffective as to in- subdivision (4) as (5). 
come years beginning on and after Jan. 1, 


§ 105-140. Net income defined. — The words “net income” mean the 
gross income of a taxpayer, less the deductions allowed by this article. (1939, c. 
158, s. 316.) 

Stated in Good Will Distributors Cited in Stiles v. Currie, 254 N. C. 197, 
(Northern), Inc. v. Shaw, 247 N. C. 157, 118 S. E. (2d) 428 (1961). 
100 S. E. (2d) 334 (1957). 


§ 105-141. Gross income defined. — (a) The words “gross income” 
mean the income of a taxpayer derived from salaries, wages, or compensation for 
personal service, of whatever kind and in whatever form paid, or from profes- 
sions, vocations, trades, business, commerce or sales, or dealings in property, 
whether real or personal, located in this or any other state or any other place, 
growing out of the ownership or use of or interest in such property, also from 
interest, rent, dividends, securities, or the transactions of any business carried 
on for gain or profit, or gains or profits, and income derived from any source 
whatever and in whatever form paid. The amount of all such items shall be in- 
cluded in the gross income of the income year in which received by the taxpayer, 
unless, under the methods of accounting permitted under this article, any such 
amounts are to be properly accounted for as of a different period. The term “gross 
income” as used in this article shall include the salaries of all constitutional State 
officials taking office after the date of the enactment of this article by election, re- 
election or appointment, and all acts fixing the compensation of such constitutional 
State officials are hereby amended accordingly. The term “gross income” and the 
words “business, trade, profession, or occupation,” and the words “salaries, wages, 
or compensation for personal services,” as used in this article, shall include com- 
pensation received for personal service as an officer or employee of the United 
States, any territory or possession or political subdivision thereof, the District of 
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Columbia, or any agency or instrumentality of any one or more of the foregoing, 
including compensation as an officer or employee of the executive, legislative, or 
judicial branches of the government of the United States and of the military, naval, 
coast guard or other services thereof. 

The term “gross income” as used in this article shall include income from an- 
nuities as provided in G. S. 105-141.1. 

The Commissioner of Revenue is hereby authorized, in his discretion, to adopt 
rules and regulations providing that recoveries of bad debts or similar items which 
have been charged off by banks or other business under the regulations and su- 
pervision of a State agency, where such charge-offs were required to be made by 
said supervising State agency, shall be includible in gross income to the same ex- 
tent as such recoveries are includible in gross income under the federal income 
tax laws in effect at the time of the issuance of said rules and regulations, or to 
adopt such other rules and regulations regarding such recoveries as may be 
deemed just, reasonable and proper. The rules and regulations may be made ap- 
plicable to charge-offs made prior to January first, one thousand nine hundred and 
forty-five, but not recovered until after January first, one thousand nine hundred 
and forty-five. 

The words “gross income” include payments received by a divorced or es- 
tranged spouse from his or her spouse who is living separate and apart from the 
spouse making such payments for the separate support and maintenance of such 
spouse subject to the provisions of G. S. 105-141.2. 

The words “gross income” include any payments received by the estate, widow 
or heirs of an employee if such amounts are paid by or on behalf of an employer 
and are paid by reason of the death of the employee. Provided, that such pay- 
ments may be excluded from gross income to the extent of five thousand dollars 
($5,000.00) with respect to the death of any one employee regardless of the num- 
ber of employers making such payments, except that such exclusion shall not ap- 
ply to amounts with respect to which the employee possessed, immediately be- 
fore his death, a nonforfeitable right to receive the amounts while living, ex- 
cept that even though an employee possessed a nonforfeitable right immediately 
before his death to receive the amounts while living, the exclusion provided in 
this paragraph will still apply in those cases in which the total distributions are 
payable within one taxable year of the distributee to such distributee by a pen- 
sion, profit-sharing, stock bonus or annuity trust qualifying under the provisions 
of subdivision (10) of G. S. 105-138. 

(b) The words “gross income” do not include the following items, which shall 
be exempt from taxation under this article, but shall be reported in such form 
and manner as may be prescribed by the Commissioner of Revenue: 


(1) The proceeds of life insurance policies and contracts paid upon the death 
of the insured to beneficiaries or to the estate of the insured. 

(2) The amount received by the insured as a return of premium or pre- 
miums paid by him under life insurance endowment contracts, either 
during the term or at the maturity of the term mentioned in the con- 
tracts or upon surrender of the contract. 

(3) The value of property acquired by gift, bequest, devise or descent (but 
the income from such property shall be included in gross income). 

(4) Interest upon the obligations of the United States or its possessions, 
or of the State of North Carolina, or of a political subdivision there- 
of: Provided, interest upon the obligations of the United States shali 
not be excluded from gross income unless interest upon obligations 
of the State of North Carolina or any of its political subdivisions is 
excluded from income taxes imposed by the United States. 

(5) Any amounts received (i) through accident or health insurance, (ii) 
through health or accident plans financed by profit-sharing trusts or 
pension trusts, (iii) under workmen’s compensation acts or similar 
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acts (which have been judicially declared to provide benefits in the 
nature of workmen’s compensation benefits, by whatever name called) 
as compensation for personal injuries or sickness, and (iv) for dam- 
ages, whether by suit or agreement on account of injuries or sick- 
ness; provided, that any amounts received from the sources men- 
tioned in this subsection as reimbursement for medical expenses in- 
curred and claimed in a prior year or in prior years shall be excluded 
only to the extent that such amounts exceed the deduction claimed 
under subdivision (11) of G. S. 105-147 (relating to medical, etc., 
expenses), except that nothing in this subsection shall be construed 
as preventing a taxpayer from filing an amended return for a taxable 
year in which a medical deduction was claimed and allowed for the 
purpose of reducing the amount of the medical expense deduction 
claimed in such year by any reimbursement for such medical ex- 
penses received in a later year when a change in the prior year is 
not barred by the provisions of this article. 


(6) The rental value of a home and the appurtenances thereof furnished to 


a minister of the gospel as a part of his compensation, or the rental 
allowance paid to him as a part of his compensation to the extent 
used by him to rent or provide a home including the appurtenances 
thereof; also the rental value of any homes and quarters and the ap- 
purtenances thereof furnished the officers and employees of orphan- 
ages, whose duties require them to live on the premises and in build- 
ings owned by such institutions, as a part of their compensation. 


(7) The amounts received in lump sum or monthly payments of benefits un- 


der the Social Security Act. 


(8) The amounts received in lump sum or monthly payment benefits from 


retirement or pension systems of other states by former teachers or 
State employees of such states: Provided, this exclusion shall apply 
only to individuals receiving benefits from states which grant simi- 
lar exclusions or exemptions for individual income tax purposes to 
retired members of the North Carolina Retirement System for Teach- 
ers and State Employees or which levy no income tax on individuals. 


(9) The gross income of an employee shall not include: 


(10) 


a. The value of any meals or lodging furnished by his employer 
for the convenience of the employer provided, in the case of 
meals, the meals are furnished on the business premises of the 
employer, and, in the case of lodging, the employee is required 
to accept such lodging on the business premises of his employer 
as a condition of his employment ; and 

b. Amounts expended by his employer for premiums on group life, 
accident, health, or hospitalization insurance plans for the bene- 
fit of the employee. 


The amounts received as a scholarship at an educational institution 


or as a fellowship grant, including the value of contributed services 
and accommodations; and the amounts received to cover expenses 
for travel, research, clerical help, or equipment, which are incident 
to such scholarship or fellowship grant, but only to the extent that 
the amounts are so expended by the recipient and subject to the fol- 
lowing limitations: 

a. In the case of an individual who is a candidate for a degree at 
an educational institution the exemption from income shall not 
apply to that portion of any amount received which represents 
payment for teaching, research, or other services in the nature 
of part-time employment required as a condition to receiving 
the scholarship or fellowship grant. If teaching, research, or 
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other services are required of all candidates (whether or not 
recipients of scholarship or fellowship grants) for a particular 
degree as a condition to receiving such degree, such teaching, 
research, or other services shall not be regarded as part-time 
employment within the meaning of this paragraph. For the 
purpose of this subdivision the term “educational institution” 
means only an educational institution which normally main- 
tains a regular faculty and curriculum and normally has a reg- 
ularly organized body of students in attendance at the place 
where its educational activities are carried on. 

b. In the case of an individual who is not a candidate for a degree 
at an educational institution, the exemption from income tax 
shall apply only if all of the following conditions are met: 


1. The amount received does not represent payment for 
teaching, research, or other employment; 

2. The grantor of the scholarship is an organization described 
in subdivision (15) of G. S. 105-147, the United States, 
the State of North Carolina, a political subdivision of 
this State, or any of their agencies or instrumentalities ; 

3. The amount received does not exceed an amount equal 
to three hundred dollars ($300.00) times the number of 
months for which the recipient received amounts under 
the scholarship or fellowship grant during the taxable 


year ; and 


4. The recipient has not been entitled to exclude amounts 
received as a scholarship or fellowship grant while not a 
candidate for a degree at an educational institution for 
thirty-six (36) months, whether or not consecutive. 


(11) Any amounts received as reimbursement through insurance or from 
any other source for losses of such nature as those allowable under 
subdivisions (9) a and (9) b of G. S. 105-147 only to the extent that 
such losses when claimed as a deduction on a return required to be 
filed by the provisions of this article did not serve to reduce the 
amount of tax owed by the taxpayer. (1939, c. 158, s. 317; 1941, c. 
50,8. 54.0. 2o0swl O45, Cc. 400 se4 lost c Uae se a C752 aSon 
1951 'Cs.043, 38.04 201057, c., Vel Coo 4 Oa sr a1 OG Loa 2 ed ae 


C-1169;s, 2.) 

Editor’s Note. — The 1941 amendments 
changed the last sentence of the first para- 
graph of subsection (a). 

The 1943 amendment made changes not 
apparent in the section as it now reads. 

The 1945 amendments inserted the third 
paragraph of subsection (a), and added 
subdivision (6) of subsection (b). 

The 1951 amendment inserted the fourth 
paragraph of subsection (a). 

The first 1957 amendment added sub- 
division (8) of subsection (b). The sec- 
ond 1957 amendment changed subsection 
(a) by rewriting the second and fourth 
paragraphs and adding the last paragraph. 
It changed subsection (b) by rewriting 
subdivision (5), adding subdivisions (7) 
and (9), and made changes in subdivision 
(6). 


The 1961 amendment changed subdivi- 


sion (5) of subsection (b) by striking out 
“the Workmen’s Compensation Act’ and 
inserting in lieu thereof ‘‘workmen’s com- 
pensation acts or similar acts (which have 
been judicially declared to provide benefits 
in the nature of workmen’s compensation 
benefits, by whatever name called).” 

The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 1, 
1963, changed the provisions of the proviso 
in the last paragraph of subsection (a) 
relative to distributions payable by pen- 
sion, profit-sharing, stock bonus or annuity 
trust. It also deleted the last sentence of 
subdivision (4) of subsection (b), rewrote 
subdivision (5) of subsection (b) and the 
portion of subdivision (6) of subsection 
(b) dealing with a home furnished to a 
minister, and added subdivisions (10) and 
(11) of subsection (b). 
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For comment on definition of rents from 
foreign real estate, see 17 N. C. Law Rev. 
382. 

A gain resulting from the involuntary 
conversion of a capital asset by fire was 
taxable under the State law as income, not- 
withstanding that the proceeds of the fire 
insurance plus additional cash were neces- 
sary for and used in the restoration of the 
building, under this section and § 105-142, 
prior to the passage of § 105-144.1. State 
v. Speizman, 230 N. C. 459, 53 S. E. (2d) 
533 (1949). 

Former Exemption of Compensation 
from Federal Government.—The provision 
of a former statute exempting from income 
tax that part of gross income received 
from salaries, wages, or other compensa- 
tion from the federal government was held 
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to apply to individuals only and not to cor- 
porations, foreign or domestic. Atlantic 
Coast Line R. Co. v. Maxwell, 207 N. C. 
746, 178 S. E. 592 (1935). 

Salaries of State and Federal Officers.— 
It was formerly held that the State could 
not tax the salary of a federal officer, nor 
of a State officer whose office was created 
by the Constitution. Purnell v. Page, 133 
Na @: 125,45 Ss*Eerseds (903). 

There appears to be a statutory corre- 
lation between § 105-147 (23) and the last 
paragraph of subsection (a) of this sec- 
tion. Boylan-Pearce, Inc. v. Johnson, 257 
NG.582,,126 S. EB. (2d) 492) (1962). 

Cited in Good Will Distributors (North- 
ern), Ine v." Shaw, ‘2470 No Cele L0tss. 
BE. (2d) 334 (1957). 


§ 105-141.1. Gross income—annuities.—(a) With respect to amounts 
received as annuities, “gross income” as used in this article shall include any 
amount received as an annuity (whether for a period certain or during one or 
more lives) under an annuity, endowment or life insurance contract, exciusive of 
that part of any amount received as an annuity under an annuity, endowment or 
life insurance contract which bears the same ratio to such amount as the invest- 
ment in the contract (as of the annuity starting date) bears to the expected re- 


turn under the contract (as of such date). 


(b) Definitions: 
(1) Investment in the 


Contract.—For the purposes of subsection (a), the 


investment in the contract as of the annuity starting date is 
a. The aggregate amount of premiums or other consideration paid 


for the contract, minus 


b. The aggregate amount received under the contract before such 
date, to the extent that such amount was excludable from gross 
income under this section or prior income tax laws. 

(2) Adjustment in Investment Where There Is Refund Feature.—lIf, 

a. The expected return under the contract depends in whole or part 
on the life expectancy of one or more individuals ; 

b. The contract provides for payments to be made to a beneficiary 
(or tc the estate of an annuitant) on or after the death of the 
annuitant or annuitants ; and 

c. Such payments are in the nature of a refund of the consideration 


paid, 


then the value (computed without discount for interest) of such pay- 
ments on the annuity starting date shall be subtracted from the amount 
determined under paragraph (1). Such value shall be computed in ac- 
cordance with actuarial tables prescribed by the Commissioner. For 
the purposes of this paragraph and subsection (d) (2) a, the term 
“refund of the consideration paid” includes amounts payable after the 
death of an annuitant by reasons of a provision in the contract for a 
life annuity with a minimum period of payment certain, but (if part 
of the consideration was contributed by an employer) does not in- 
clude that part of any payment to a beneficiary (or to the estate of the 
annuitant) which is not attributable to the consideration paid by the 
employee for the contract as determined under paragraph (1) a. 

(3) Expected Return.—For the purposes of subsection (a), the expected re- 
turn under the contract shall be determined as follows: 
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a. Life Expectancy.—If the expected return under the contract, for 
the period on and after the annuity starting date, depends in 
whole or in part on the life expectancy of one or more individ- 
uals, the expected return shall be computed in accordance with 
annuity tables in force and used by the Federal Internal Reve- 
nue Service in computing annuities at the time as of which such 
computation is made. 

b. Installment Payments.—If subparagraph a does not apply, the 
expected return is the aggregate of the amounts receivable un- 
der the contract as an annuity. 

(4) Annuity Starting Date-—For purposes of this section, the annuity start- 
ing date in the case of any contract is the first day of the first period 
for which an amount is received as an annuity under the contract; ex- 
cept that if such date was before January 1, 1957, then the annuity 
starting date is January 1, 1957. 

(c) Employees Annuities: 

(1) Employees Contributions Recoverable in Three Years—Where, 

a. Part of the consideration for annuities, endowment or life in- 
surance contract is contributed by the employer, and 

b. During the three-year period beginning on the date (whether on 
or before January 1, 1957) on which an amount is first re- 
ceived under the contract as an annuity, the aggregate amount 
receivable by the employee under the terms of the contract is 
equal to or greater than the consideration for the contract con- 
tributed by the employee, 

then all amounts received as an annuity under the contract shall be 
excluded from gross income until there has been so excluded (under 
this paragraph and prior income tax laws) an amount equal to the 
consideration for the contract contributed by the employee. Thereafter 
all amounts so received under the contract shall be included in gross 
income. 

(2) Special Rules for Application of Paragraph (1).—For the purpose of 
paragraph (1), if the employee died before any amount was received 
as an annuity under the contract, the words “receivable by the em- 
ployee” shall be read as “receivable by a beneficiary of the employee”. 


(d) Amounts Not Received as Annuities: 

(1) General Rule.—If any amount is received under an annuity, endowment 
or life insurance contract, if such amount is not received an an annuity, 
and if no other provision of the section applies, then such amount: 

a. If received on or after the annuity starting date, shall be included 
in gross income; or 

b. If subparagraph a does not apply, shall be included in gross in- 
come, but only to the extent that it (when added to amounts 
previously received under the contract which were excludable 
from gross income under this article or prior income tax laws) 
exceeds the aggregate premiums or other consideration paid. 

For purposes of this section any amount received that is in the na- 
ture of a dividend or similar distribution shall be treated as an 
amount not received as an annuity. 

(2) Special Rules for Application of Paragraph (1).—For purposes of para- 
graph (1), the following shall be treated as amounts not received as 
annuities : 

a. Any amount received, whether in a single sum or otherwise, un- 
der a contract in full discharge of the obligation under the con- 
tract which is in the nature of a refund of the consideration 
paid for the contract ; and 
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b. Any amount received under a contract on its surrender, redemp- 
tion or maturity. 

In the case of any amount to which the preceding sentence applies, 

the rule of paragraph (1) b shall apply (and the rule of paragraph 
(1) a shall not apply). 

(3) Limit on Tax Attributable to Receipt of Lump Sum.—If a lump sum 
is received under an annuity, endowment or life insurance contract, 
and the part which is includable in gross income is determined un- 
der paragraph (1), then the tax attributable to the inclusion of such 
part in gross income for the taxable year shall not be greater than 
the aggregate of the tax attributable to such part had it been included 
in the gross income of the taxpayer ratably over the tax year in which 
received and the preceding two taxable years. 

(e) Special Rules for Computing Employees Contributions.—In computing for 
purposes of subsection (b) (1) a, the aggregate amount of premiums or other 
consideration paid for the contract, for the purposes of subsection (c) (1), the 
consideration for the contract centributed by the employee, and for the purposes 
of subsection (d) (1) b, the aggregate premiums or other consideration paid, 
amounts contributed by the employer shall be included, but only to the extent that: 

(1) Such amounts were includable in the gross income of the employee un- 
der this article or prior income tax laws; or 

(2) If such amounts had been paid directly to the employee at the time they 
were contributed, they would not have been includable in the gross in- 
come of the employee under the law applicable at the time of such con- 
tribution. 

(f{) Rules for Transfer Where a Transfer Was for Value—Where any con- 
tract (or any interest therein) is transferred (by assignment or otherwise) for a 
valuable consideration, to the extent that the contract (or interest therein) does 
not, in the hands of the transferee, have a basis which is determined by reference 
to the basis in the hand of the transferor, then: 

(1) For purposes of this section, only the actual value of such considera- 
tion, plus the amount of the premiums and other consideration paid by 
the transferee after the transfer, shall be taken into account in com- 
puting the aggregate amount of the premiums or other consideration 
paid for the contract; 

(2) For purposes of subsection (b) (1) b there shall be taken into account 
only the aggregate amount received under the contract by the trans- 
feree before the annuity starting date, to the extent that such amount 
was excludable from gross income under this article or prior income 
tax laws; and 

(3) The annuity starting date is January 1, 1957, or the first day of the first 
period for which the transferee received an amount under the con- 
tract as an annuity, whichever is the later. 

For purposes of this subsection, the term “transferee” includes a beneficiary of, 
or the estate of, the transferee. 

(g) Option to Receive Annuity in Lieu of Lump Sum.—TIf, 

(1) A contract provides for payment of a lump sum in full discharge of an 
obligation under the contract, subject to an option to receive an an- 
nuity in lieu of such lump sum; 

(2) The option is exercised within sixty (60) days after the date on which 
such lump sum first became payable ; and 

(3) Part or all of such lump sum shall (but for this subsection) be includ- 
able in gross income by reason of subsection (d) (1), 

then, for purposes of this section, no part of such lump sum shall be considered 
as includable in gross income at the time such lump sum first became payable. 
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(h) Interest. — Notwithstanding any other provisions of this section, if any 
amount is held under an agreement to pay interest thereon, the interest payments 
shall be included in gross income. (1957, c. 1340, s. 4.) 


§ 105-141.2. Gross income—alimony payments. 


(a) General Rule: 

(1) Decree of Divorce or Separate Maintenance.—If a wife is divorced or 
legally separated from her husband under a decree of divorce or of 
separate maintenance, the wife’s gross income includes periodic pay- 
ments (whether or not made at regular intervals) received after such 
decree in discharge of (or attributable to property transferred, in 
trust or otherwise, in discharge of) a legal obligation which, because 
of the marital or family relationship, is imposed on or incurred by 
the husband under the decree or under a written instrument incident 
to such divorce or separation. 

(2) Written Separation Agreement.—If a wife is separated from her hus- 
band and there is a written separation agreement executed after the 
date of the enactment of this article, the wife’s gross income includes 
periodic payments (whether or not made at regular intervals) received 
after such agreement is executed which are made under such agree- 
ment and because of the marital or family relationship (or which are 
attributable to property transferred, in trust or otherwise, under such 
agreement and because of such relationship). 

(3) Decree for Support.—If a wife is separated from her husband, the wife’s 
gross income includes periodic payments (whether or not made at reg- 
ular intervals) received by her after January 1, 1957, from her husband 
under a decree requiring the husband to make the payments for her 
support and maintenance. 


(b) Payments to Support Minor Children.—Subsection (a) shall not apply to 
that part of any payment which the terms of the decree, instrument, or agreement 
fix, in terms of an amount of money or a part of the payment, as a sum which is 
payable for the support of minor children of the husband. For purposes of the pre- 
ceding sentence, if any payment is less than the amount specified in the decree, 
instrument or agreement, then so much of such payment as does not exceed the 
sum payable for support shall be considered a payment for such support. 


(c) Principal Sum Paid in Installments. 

(1) General Rule.—For purposes of subsection (a), installment payments 
discharging a part of an obligation the principal sum of which is, 
either in terms of money or property, specified in the decree, instru- 
ment, or agreement shall not be treated as periodic payments. 

(2) Where Period for Payment Is More Than 10 Years.—If, by the terms 
of the decree, instrument, or agreement, the principal sum referred to 
in subdivision (1) is to be paid or may be paid over a period ending 
more than 10 years from the date of such decree, instrument, or agree- 
ment, then (notwithstanding subdivision (1)) the installment pay- 
ments shall be treated as periodic payments for purposes of subsec- 
tion (a), but (in the case of any one taxable year of the wife) only 
to the extent of ten per cent (10%) of the principal sum. For pur- 
poses of the preceding sentence, the part of any principal sum which is 
allocable to a period after the taxable year of the wife in which it is 
received shall be treated as an installment payment for the taxable 
year in which it is received. 

(d) Treatment of Income from a Trust. 

(1) Inclusion in Gross Income of Wife-——There shall be included in the gross 
income of a wife who is divorced or legally separated under a decree 
of divorce or of separate maintenance (or who is separated from her 
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husband under a written separation agreement) the amount of the in- 
come of any trust which such wife is entitled to receive and which, ex- 
cept for this section, would be includable in the gross income of her 
husband, and such amount shall not, despite any other provision of 
this article, be includable in the gross income of such husband. This 
subsection shall not apply to that part of any such income of the trust 
which the terms of the decree, written separation agreement or trust 
instrument fix, in terms of an amount of money or a portion of such 
income, as a sum which is payable for the support of minor children 
of such husband. In case such income is less than the amount speci- 
fied in the decree, agreement or instrument for the purpose of apply- 
ing the preceding sentence, such income, to the extent of such sum 
payable for such support, shall be considered a payment for such sup- 
port. 

(2) Wife Considered a Beneficiary.—For purposes of computing the taxable 
income of the estate or trust and the taxable income of a wife to whom 
subdivision (1) applies, such wife shall be considered as the benefi- 
ciary specified in this part. A periodical payment to any portion of 
which this part applies shall be included in the gross income of the 
beneficiary in the taxable year in which under this part such portion 
is required to be included. 

(e) Husband and Wife.—As used in this section and § 105-147 (21), if the 
husband and wife therein referred to are divorced, wherever appropriate to the 
meaning of such sections, the term “wife” shall be read ‘former wife” and the 
term “husband” shall be read “former husband”; and, if the payments described 
in such sections are made by or on behalf of the wife or former wife to the hus- 
band or former husband instead of vice versa, wherever appropriate to the mean- 
ing of such sections, the term “husband” shall be read “wife” and the term “wife” 
shall be read “husband”. (1957, c. 1340, s. 4.) 


§ 105-141.3. Adjusted gross income defined. — The words “adjusted 
gross income’ for the purposes of this article shall mean gross income taxable 
under this article less all expenses allowed as deductions by this article which 
were incurred in deriving such income. (1963, c. 1169, s. 2.) 

Editor’s Note.—The 1963 act adding this 
section is effective as to income years be- 
ginning on and after Jan. 1, 1963. 


§ 105-142. Basis of return of net income. — (a) The net income of a 
taxpayer shall be computed in accordance with the method of accounting regu- 
larly employed in keeping the books of such taxpayer, but such method of ac- 
counting must be consistent with respect to both income and deductions, but if 
in any case such method does not clearly reflect the income, the computation shall 
be made in accordance with such method as in the opinion of the Commissioner 
does clearly reflect the income, but shall follow as nearly as practicable the fed- 
eral practice, unless contrary to the context and intent of this article. 

(b) Change of Income Year. 

(1) A taxpayer may change the income year upon which he reports for in- 
come tax purposes without prior approval by the Commissioner of 
Revenue if such change in income year has been approved by or is 
acceptable to the Federal Commissioner of Internal Revenue and is 
used for filing income tax returns under the provisions of the Internal 
Revenue Code of 1954. 

If a taxpayer desires to make a change in his income year other than 
as provided above he may make such change in his income year with 
the approval of the Commissioner of Revenue, provided such approval 
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is requested at least thirty days prior to the end of his new income 
ear. 

J A taxpayer who has changed his income year without requesting 
the approval of the Commissioner of Revenue as provided in the first 
paragraph of this subdivision shall submit to the Commissioner of 
Revenue notification of any change in the income year after the change 
has been approved by the Federal Commissioner of Internal Revenue 
or his agent where application for permission to change is required by 
the Federal Commissioner of Internal Revenue with such notification 
stating that such approval has been received. Where application for 
change of the income year is not required by the Federal Commissioner 
of Internal Revenue, notification of the intention to change the in- 
come year shall be submitted to the Commissioner of Revenue prior 
to the time for filing the short period return. 

(2) A return for a period of less than twelve months (referred to in this 
subsection as “short period”) shall be made when the taxpayer changes 
his income year. In such a case, the return shall be made for the short 
period beginning on the day after the close of the former taxable year 
and ending at the close of the day before the day designated as the 
first day of the new taxable year, except that taxpayers changing to, 
or from, a taxable year varying from fifty-two (52) to fifty-three (53) 
weeks as provided in subdivision (11) of G. S. 105-132 shall not be re- 
quired to file a short period return if such change results in a short pe- 
riod of three hundred and fifty-nine (359) days or more or of less than 
seven (7) days. Short period income tax returns shall be filed within 
the same period following the end of such short period as is required 
for full year returns under the provisions of G. S. 105-155. 

(3) In the case of a taxpayer who is an individual, if a return is made for 
a short period under the provisions of subdivision (2) of this sub- 
section the exemptions allowed as a deduction under G. S. 105-149 
shall be reduced to amounts which bear the same ratio to the full ex- 
emptions as the number of months in the short period bears to twelve 
and the net taxable income for the short period shall be placed on an 
annual basis by multiplying such income by twelve and by dividing the 
result by the number of months in the short period. The tax shall be 
the same part of the tax computed on the annual basis as the num- 
ber of months in the short period is of twelve months. 

(c) An individual carrying on business in partnership shall be liable for in- 
come tax only in his individual capacity, and shall include in his gross income, 
whether distributed or not, his distributive share of the net income of the part- 
nership and dividends from foreign corporations for each income year. If an es- 
tablished business in this State is owned by a nonresident individual or by a 
partnership having one or more nonresident members, the manager of the busi- 
ness in this State shall report the earnings of such business in this State, and 
the distributive share of the income of each nonresident owner or partner and pay 
the tax as levied on individuals in this article for each such nonresident owner or 
partner. The individual or partnership business carried on in this State may de- 
duct the payment required to be made for such nonresident individual or partner 
or partners from their distributive share of the profits of such business in this 
State: Provided, that if an established unincorporated business owned by a non- 
resident individual or a partnership having one or more nonresident members is 
operating in one or more other states the net income of the business attributable 
to North Carolina shall be determined by multiplying the total net income of the 
business by the ratio ascertained under the provisions of G. S, 105-134, and shall 
be entitled to the rights and privileges accorded corporations therein. Total net 
income shall be the entire gross income of the business less all expenses, taxes, in- 
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terest and other deductions allowable under this article which were incurred in 
the operation of the business. 

(d) There shall be included in the gross income of a beneficiary of an estate 
or trust the share of the net income of the estate or trust which during the in- 
come year is distributed or is distributable to such beneficiary and which has not 
been included as net income of the estate or trust subject to tax during any prior 
year. 

Unless otherwise provided by law or by the will, deed or other instrument cre- 
ating the estate, trust or fiduciary relation, the net income of the estate or trust 
shall be deemed to be distributed or distributable to the beneficiaries (including 
the fiduciary as a beneficiary, in the case of income accumulated for future dis- 
tribution) ratably in proportion to their respective interests. 

(e) The amount actually distributed or made available to any employee or 
the beneficiary of an employee by an employees’ trust, which qualifies under 
subdivision (10) of G. S. 105-138 as an exempt organization, shall be taxable 
to the employee or his beneficiary in the year in which distributed or made avail- 
able; provided, that if such employee has made contributions to such trust, and 
the benefits are received as periodic payments, the amounts annually received 
shall be taxed as an annuity as provided in G. S. 105-141.1. The amount actually 
received or made available to the employee or his beneficiary which consists of 
corporate shares or other securities shall be taken into account in determining 
the amount distributed or made available at their fair market value, except that the 
net unrealized appreciation in the corporate shares or other securities of the 
employer corporation shall not be included in determining such amount distributed 
or made available for purposes of this subsection. 

(f) An individual, who patronizes or owns stock or has membership in a farm- 
ers’ marketing or purchasing co-operative or mutual, organized under subchap- 
ter 4 or subchapter 5 of chapter 54 of the General Statutes of North Carolina, 
shall include in his gross income for the year in which the allocation is made his 
distributive share of any savings, whether distributed in cash or credit, allocated 
by the co-operative or mutual association for each income year. 


(g) (1) A taxpayer who regularly sells or otherwise disposes of personal prop- 
erty on the installment plan may return as income therefrom in any 
taxable year that proportion of the installment payments actually re- 
ceived in that year which the gross profit, realized or to be realized 
when payment is completed, bears to the total contract price. 

(2) Income from a sale or other disposition of real property, or a casual sale 
or other casual disposition of personal property (other than property 
of a kind which would properly be included in the inventory of the 
taxpayer if on hand at the close of the taxable year) for a price ex- 
ceeding one thousand dollars ($1,000.00), may be returned on the 
basis and in the manner prescribed in subdivision (1), provided, how- 
ever, that such income may be so returned only if in the taxable year 
of the sale or other disposition there are no payments or the payments 
(exclusive of evidence of indebtedness of the purchaser) do not exceed 
thirty per cent (30%) of the selling price; provided further, that this 
method of reporting income from installment sales shall not be used 
by individuals who are not residents of this State or by foreign cor- 
porations not domesticated in this State unless such nonresident in- 
dividual or corporation files a bond with the Commissioner of Revenue 
in such amount and with such sureties as the Commissioner shal] deem 
necessary to secure the payment of any taxes which were deferred 
with respect to any gain from such sale or other disposition; and, 
provided further, that if a timely election is made to report a gain 
from an installment sale on the basis prescribed in this subsection 
such election shall be binding on the taxpayer and he may not after 
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the date prescribed by law for filing his return change to another method 
of reporting such gains, and in like manner if a timely election is 
made to report a gain on other than the installment basis such election 
shall likewise be binding on the taxpayer. 

(3) Sale or Other Disposition. 

a. If an installment obligation is satisfied at other than its face value 
or is distributed, transmitted, sold or otherwise disposed of, 
gain or loss shall result to the extent of the difference between 
the basis of the obligation and 

1. The amount realized, in the case of satisfaction at other 
than face value or a sale or exchange, or 
2. The fair market value of the obligation at the time of the 
distribution, transmission or disposition in the case 
of the distribution, transmission, or disposition other- 
wise than by sale or exchange. 
Any gain or loss so resulting shall be considered as resulting 
from the sale or exchange of the property in respect of which 
the installment obligation was received. 

b. The basis of an installment obligation shall be the excess of the 
face value of the obligation over an amount equal to the in- 
come which would be returnable were the obligation satisfied 
in full. 

c. Except as provided elsewhere in this article this subdivision (3) 
shall not apply to the transmission of installment obligations at 
death ; provided, that any corporation availing itself of the pro- 
visions of this subsection and which is planning to either with- 
draw its articles of domestication or remove its business from 
this State, merge, or consolidate its business with another cor- 
poration or other interests or dissolve its charter, be required 
to make a report for income tax purposes, to the Department of 
Revenue, of any unrealized or unreported income from install- 
ment sales made while doing business in this State and to pay 
any tax which may be due on such income. The manner and 
form for making such report and paying the tax shall be as 
prescribed by the Commissioner. 

d. If an individual, who has elected to report in the manner pre- 
scribed in subdivision (1) a gain from a sale such as described 
in either subdivision (1) or (2), removes himself from this 
State, any unrealized or unreported income from such install- 
ment sales made while a resident of this State must be reported 
for income tax purposes on the return filed with this State by 
such individual for the year in which the individual removes 
himself from this State unless such individual files a bond with 
the Commissioner of Revenue in such amount and with such 
sureties as the Commissioner shall deem necessary to secure the 
payment of any taxes which were deferred. (1939, c. 158, s. 
318; 1943, c. 400, s. 4; 1945, c. 708, s. 4; 1949, c. 392. s. 3; 
195 drew 318.680) 31957, 1c 1340 cae 196302 Lp ee 


Editor’s Note. — The 1943 amendment _ sentence of subsection (c) and added the 


made changes in subsection (c). The 1945 
amendment added subsection (e). And the 
1949 amendment added subsection (f). 

The 1955 amendment deleted “or in- 
terest on stock” formerly appearing after 
“savings” in subsection (f). 

The 1957 amendment rewrote subsec- 
tions (b) and (d), deleted the former third 


proviso and sentence at the end thereof, 
deleted all of subsection (e) after ‘an- 
nuity” and inserted in lieu thereof “as 
provided in G. S. 105-141.1”, and added 
subsection (g). 

The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 1, 
1963, rewrote the first sentence of subsec- 
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tion (e), added the present second sen- 
tence thereto, added the second and third 
provisos at the end of subdivision (2) of 
subsection (g), and added paragraph d to 
subdivision (3) of subsection (g). 

A gain resulting from the involuntary 
conversion of a capital asset by fire was 
taxable under the State law as income, not- 
withstanding that the proceeds of the fire 
insurance plus additional cash were neces- 
sary for and used in the restoration of the 
building, under this section and § 105-141, 
prior to the passage of § 105-144.1. State v. 
Speizman, 230 N. C. 459, 53 S. E. (2d) 533 
(1949). 

Requirement That Commissioner of 
Revenue Follow Federal Practice. — Sub- 
section (a) of this section, stipulating that 
the Commissioner of Revenue shall follow 
the federal practice as nearly as practicable 
in instances where the method of account- 
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ing of the taxpayer does not clearly reflect 
the income of the taxpayer, does not re- 
quire the Commissioner to apply the provi- 
sions of sec. 112(f), 26 U. S. C. A. 95, in 
computing the income of a taxpayer from 
involuntary conversion of a capital asset. 
State v. Speizman, 230 N. C. 459, 53 S. E. 
(2d) 533 (1949). See § 105-144.1 and notes. 

Necessity for Reliance on Federal Tax 
Returns. — Recognizing the _ practical 
necessity for the North Carolina Depart- 
ment of Revenue to rely upon tax returns 
accepted by the Federal Internal Revenue 
Service for a proper reflection of taxable 
income upon foreign corporations, the 
General Assembly enacted this section. In 
re Virginia-Carolina Chemical Corp., 248 
N. C.-531;-103 S$. FE. *(2d) 823° (71958). 

Cited in Watson v. Watson Seed Farms, 
Tne.) 253° N. C. 238, 116. S. El" (2d) 716 
(1960). 


§ 105-142.1. Income in respect of decedents. — (a) The amount of 
all items of gross income in respect of a decedent which are not properly in- 
cludable in the gross income of the decedent for the taxable period in which falls 
the date of his death or for a prior taxable period (including all items of gross 
income in respect of a prior decedent if the right to receive such items was ac- 
quired by reason of the death of the prior decedent or by bequest, devise or in- 
heritance from the prior decedent) shall be included in the gross income, for the 
taxable year when received, of : 


(1) The estate of the decedent, if the right to receive the amount is ac- 
quired by the decedent’s estate from the decedent ; 

(2) The person who, by reason of the death of the decedent, acquires the 
right to receive the amount if the right to receive the amount is not 
acquired by the decedent’s estate from the decedent; or 

(3) The person who acquires from the decedent the right to receive the 
amount by bequest, devise or inheritance if the amount is received 
after a distribution by the decedent’s estate of such right or is received 
without an administration of the decedent’s estate. 


(b) Ifa right to receive an amount of income in respect of a decedent is trans- 
ferred by the estate of the decedent or by a person who received such right by rea- 
son of the death of the decedent or by bequest, devise or inheritance from the de- 
cedent, there shall be included in the gross income of the estate of such person, 
as the case may be, for the taxable period in which the transfer occurs, the fair 
market value of such right at the time of transfer plus the amount by which any 
consideration for the transfer exceeds such fair market value. For purposes of 
this paragraph, the term “transfer” includes a sale, exchange, or other disposition 
or the satisfaction of an installment obligation at other than face value, but does 
not include transmission at death to the estate of the decedent or a transfer to a 
person pursuant to the right of such person to receive such amount by reason of 
the death of the decedent or by bequest, devise or inheritance from the decedent. 

(c) For the purposes of this section an amount equal to the excess of the face 
amount of an installment obligation (the income from which was properly report- 
able by the decedent on the installment basis under G. S. 105-142) over the basis 
of such obligation in the hands of the decedent shall be considered as an item of 
gross income in respect of a decedent, and such obligation shall be considered a 
right to receive an item of gross income in respect of a decedent. 

(d) The amount of any deduction allowable under this article in respect of 
a decedent which is not properly allowable to the decedent for the taxable period 
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in which falls the date of his death or for a prior taxable period shall be allowed 
to the estate of the decedent except that, if the estate of the decedent is not lia- 
ble to discharge the obligation to which the deduction relates, such deduction shall 
be allowed to the person, who by reason of the death of the decedent or by be- 
quest, devise or inheritance acquires, subject to the obligation, from the decedent 
an interest in property of the decedent. (1957, c. 1340, s. 4.) 


§ 105-143. Subsidiary and affiliated corporations. — The net income 
of a corporation doing business in this State which is a subsidiary or affiliate of 
another corporation shall be determined by eliminating all payments to or charges 
by the parent corporation or other subsidiaries or affiliates of the parent corpora- 
tion in excess of fair compensation for all services performed for or commodi- 
ties or property sold, transferred, leased, or licensed to the parent or to its other 
subsidiary or affiliated corporations by the corporation doing business in this State. 
If the Commissioner of Revenue shall find as a fact that a report by such subsid- 
iary or affiliated corporation does not disclose the true earnings of such corpora- 
tion on its business carried on in this State, the Commissioner may require that 
such subsidiary or affiliated corporation file a consolidated return of the entire op- 
erations of such parent corporation and of its subsidiaries and affiliates, including 
its own operations and income, and may determine the true amount of net income 
earned by such subsidiary or affiliated corporation in this State by taking the fac- 
tor of investment in real estate and tangible personal property in this State and 
volume of business in this State and by relating these factors to the total invest- 
ment of the parent corporation and its subsidiaries and affiliated corporations in 
real estate and tangible personal property in and out of this State and their total 
volume of business in and out of this State. The authority hereby given to require 
consolidated returns as aforesaid and to ascertain the true amount of income earned 
in this State on the basis herein prescribed may also be used by the Commissioner 
as the basis of ascertaining the true net income earned in this State during the 
calendar year one thousand nine hundred and forty and for the three calendar 
years prior thereto. For the purposes of this section, a corporation shall be deemed 
a subsidiary of another corporation hereby designated the parent corporation, 
when, directly or indirectly, it is subject to control by such other corporation by 
stock ownership, interlocking directors, or by any other means whatsoever ex- 
ercised by the same or associated financial interests, whether such control is direct 
or through one or more subsidiary, affiliated, or controlled corporations, and a 
corporation shall be deemed an affiliate of another corporation when both are di- 
rectly or indirectly controlled by the same parent corporation or by the same or 
associated financial interests by stock ownership, interlocking directors, or by 
any other means whatsoever, whether such control be direct or through one or 
more subsidiary, affiliated or controlled corporations. Upon such finding by the 
Commissioner, the consolidated returns authorized by this section may be required 
whether the parent or controlling corporation or interest or its subsidiaries or 
affiliates are or are not doing business in this State. The provisions of this para- 
graph do not apply to corporations subject to regulations by a regulatory body of 
this State which are required to maintain accounts in such manner as to reflect 
separately the business done in this State and file a report thereof with such reg- 
ulatory body. This paragraph shall not apply unless the Commissioner further 
finds that the business in this State is handled or effected in such manner as to dis- 
tort or not reflect the true income earned in this State and finds in addition either 
or both of the following facts: 

(1) That the several corporations are owned or controlled by the same finan- 
cial interests or 

(2) That they are members of a group of corporations associated together in 
carrying on a unitary business or are branches or parts of a unitary 
business or are engaged in different phases of the same general busi- 
ness or industry. 
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If such consolidated return is required and is not filed within sixty days after 
demand, said subsidiary or affiliated corporation shall be subject to the penalty 
provided in this act for failure to file returns and in addition shall be subject to 
the penalty provided in § 105-230, and in such event the provisions of G. S. 105- 
236 shall apply. 

Every subsidiary of a parent corporation doing business in this State shall not 
be allowed to deduct interest on indebtedness owed to or endorsed or guaranteed 
by the parent corporation and used by the subsidiary in carrying on its business in 
this State. The term “indebtedness” used in this paragraph shall include all loans, 
credits, goods, supplies or other capital of whatsoever nature furnished by the 
parent corporation, or by any subsidiary of the parent corporation. The term “par- 
ent corporation” shall include any subsidiary of the parent corporation. If any part 
of the capital used by the parent corporation is borrowed capital, the subsidiary 
may deduct from its gross income interest paid to the parent corporation or paid 
upon indebtedness endorsed or guaranteed by the parent corporation in such pro- 
portion as the borrowed capital of the parent corporation is to the total assets of 
such parent corporation. The term “borrowed capital” shall mean the outstand- 
ing indebtedness (other than interest due) of the taxpayer, incurred in good faith 
for the purpose of the business, which is evidenced by a bond, note, bill of ex- 
change, debenture, certificate of indebtedness, mortgage, deed of trust, bank loan 
agreement, or conditional sales contract. 

Such subsidiary or affiliated corporation shall incorporate in its returns required 
under this section and article such information as the Commissioner may reason- 
ably require for the determination of the net income taxable under this article, 
and shall furnish such additional information as the Commissioner may reason- 
ably require. If the return does not contain the information therein required or 
such additional information is not furnished within thirty days after demand, the 
corporation shall be subject to a penalty of one hundred dollars a day for each 
day’s omission, in addition to the penalty provided in § 105-230. 

If the Commissioner finds that the determination of the income of a subsidiary 
or affiliated corporation under a consolidated return as herein provided will pro- 
duce a greater or lesser figure than the amount of income earned in this State, 
he may readjust the determination by reasonable methods of computation to make 
it conform to the amount of income earned in this State; and if the corporation 
contends the figure produced is greater than the earnings in this State, it shall, 
within thirty days after notice of such determination, file with the Commissioner 
a statement of its objections and of an alternative method of determination with 
such detail and proof as the Commissioner may require, and the Commissioner 
shall consider the same in determining the income earned in this State. In mak- 
ing such determination the findings and conclusions of the Commissioner shall be 
presumed to be correct and shall not be set aside unless shown to be plainly 
wrong. (1939, c. 158, s. 31814; 1941, c. 50, s. 5; 1943, c. 400, s. 4; 1945, c. 708, 
s. 4; 1959, c. 1259, ss. 4, 8.) . 


Editor’s Note.—The 1941 amendment re- 
wrote this section, and the 1943 amend- 
ment rewrote the third paragraph. 

The 1945 amendment inserted in the 
fourth sentence of the first paragraph 
“hereby designated the parent corpora- 
tion,’ and substituted in the sixth and 
seventh sentences “paragraph” for “sec- 
tion.” The amendment also struck out the 
former third sentence of the third para- 
graph relating to “subsidiary corporation.” 

The word “act” in the second paragraph 
probably should read “subchapter.” 


The 1959 amendment changed the sec- 
ond paragraph by substituting “G. S. 105- 
236” for “subsection (e) of § 105-161.” 
It changed the third paragraph by insert- 
ing in the next to the last sentence “or 
paid upon indebtedness endorsed or guar- 
anteed by the parent corporation,” and re- 
writing the last sentence. 

Cited in Good Will Distributors (North- 
ern), Inc. v. Shaw, 247 N. C. 157, 100 S. 
EF. (2d) 334 (1957). 
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§ 105-144. Determination of gain or loss.—(a) Except as provided in 
subsection (cl) of this section, in ascertaining the gain or loss from the sale or 
other disposition of property : 

(1) For property acquired after January 1, 1921 and before July 1, 1963, 
the basis shall be the cost thereof; provided, however, that in the 
case of property which was included in the last preceding annual in- 
ventory used in determining net income in a return under this arti- 
cle, such inventory value shall be the basis in lieu of cost. 

(2) For property acquired before January 1, 1921, the basis for the pur- 
pose of ascertaining gain, shall be the fair market value of the prop- 
erty at January 1, 1921, or the cost of the property, whichever is 
greater; and the basis for determining loss, shall be the cost of the 
property in all cases, if such cost is known or determinable. 

(3) For property acquired on or after July 1, 1963, the basis shall be as fol- 
lows: 

a. For property acquired by purchase, the cost thereof, provided 
that in the case of property which was included in the last 
preceding annual inventory used in determining net income in 
a return under this article, such inventory value shall be used 
in lieu of cost. 

b. For property acquired by gift, the same basis as it would be in 
the hands of the donor or the last preceding owner by whom 
it was not acquired by gift, except that if the basis (as ad- 
justed) is greater than the fair market value of the property 
at the time of the gift, then for the purpose of determining 
loss the basis shall be such fair market value; provided that 
if a gift tax is paid to this State with respect to such property 
the basis shall be increased by the amount of the gift tax paid 
with respect to such gift, but such increase shall not exceed 
an amount equal to the amount by which the fair market value 
at the time of the gift exceeded the basis of the property in 
the hands of the donor at the time of the gift. 

c. For property acquired by bequest, devise, or descent, either the 
fair market value at the date of death of the former owner, or 
in the case of an election under G. S. 105-9.1 the fair market 
value at the alternate valuation date at which time a value is 
established for inheritance tax purposes. 


The basis of property so determined under this subsection (a) shall be ad- 
justed for capital additions or losses applicable to the property and for deprecia- 
tion, amortization, and depletion, allowed or allowable. 

(b) Except as hereinafter provided in subsection (c) or in subsection (cl) 
of this section, the final distribution to the taxpayer of the assets of a corpo- 
ration shall be treated as a sale of the stock or securities of the corporation owned 
by him, and the gain or loss shall be computed accordingly. 

(c) No gain or loss shall be recognized upon the receipt by a corporation of 
property distributed in complete liquidation of another corporation, if the cor- 
poration receiving such property was on the date of the adoption of the plan of 
liquidation and has continued to be at all times until the receipt of the property 
the owner of stock (in such other corporation), possessing at least eighty per 
centum (80%) of the total combined voting power of all classes of stock entitled 
to vote, and the owner of at least eighty per centum (80%) of the total number 
of shares of all other classes of stock (except nonvoting stock which is limited 
and preferred as to dividends). 

(cl) 

(1) General Rule. — In the case of property distributed in complete liqui- 
dation of a corporation, if 
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a. The liquidation is made in pursuance of a plan of liquidation 
adopted on or after June 21, 1961 ; and 
b. The distribution is in complete cancellation or redemption of all 
the stock, and the transfer of all the property under the liqui- 
dation occurs within some one calendar month, 
then in the case of each qualified electing shareholder (as defined in 
subdivision (3) ) gain on the shares owned by him at the time of the 
adoption of the plan of liquidation shall be recognized only to the ex- 
tent provided in subdivisions (5) and (6). 


(2) Excluded Corporations. — For purposes of this section, the term “ex- 


cluded corporation” means a corporation which at any time between 
June 21, 1961, and the date of the adoption of the plan of liquidation, 
both dates inclusive, was the owner of stock possessing fifty per cent 
(50% ) or more of the total combined voting power of all classes of 
stock entitled to vote on the adoption of such plan. 


(3) Qualified Electing Shareholders.—For purposes of this section, the term 


“qualified electing shareholder” means a shareholder (other than an 
excluded corporation) of any class of stock (whether or not entitled 
to vote on the adoption of the plan of liquidation) who is a share- 
holder at the time of the adoption of such plan, and whose written 
election to have the benefits of subdivision (1) has been made and 
filed in accordance with subdivision (4), but 
a. In the case of a shareholder other than a corporation, only if 
written elections have been so filed by shareholders (other than 
corporations) who at the time of the adoption of the plan of 
liquidation are owners of stock possessing at least eighty per 
cent (80%) of the total combined voting power (exclusive of 
voting power possessed by stock owned by corporations) of all 
classes of stock entitled to vote on the adoption of such plan 
of liquidation ; or 
b. In the case of a shareholder which is a corporation, only if writ- 
ten elections have been so filed by corporate shareholders (other 
than an excluded corporation) which at the time of adoption 
of such plan of liquidation are owners of stock possessing at 
least eighty per cent (80%) of the total combined voting power 
(exclusive of voting power possessed by stock owned by an ex- 
cluded corporation and by shareholders who are not corpora- 
tions) of all classes of stock entitled to vote on the adoption of 
such plan of liquidation. 


(4) Making and Filing of Elections——The written elections referred to in 


(5) N 


subdivision (3) shall be deemed to have been made and filed if, and 
only if, such written elections were duly made and filed for federal in- 
come tax purposes in conformity with the provisions of § 333 of the 
1954 Internal Revenue Code and the regulations thereunder. 

oncorporate Shareholders.—In the case of a qualified electing share- 
holder other than a corporation. 

a. There shall be recognized, and treated as ordinary income, so 
much of the gain as is not in excess of his ratable share of the 
earnings and profits of the corporation accumulated after Jan- 
uary 1, 1921, such earnings and profits to be determined as of 
the close of the month in which the transfer in liquidation oc- 
curred under subdivision (1), paragraph b, but without dimi- 
nution by reason of distributions made during such month; but 
by including in the computation thereof all amounts accrued 
up to the date on which the transfer of all the property under 
the liquidation is completed ; and 
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b. There shall be recognized and treated as gain so much of the 
remainder of the gain as is not in excess of the amount by 
which the value of that portion of the assets received by him 
which consists of money, or of stock or securities acquired by 
the corporation after June 21, 1961, exceeds his ratable share 
of such earnings and profits. 

(6) Corporate Shareholders.—In the case of a qualified electing shareholder 
which is a corporation, the gain shall be recognized only to the ex- 
tent of the greater of the two following: 

a. The portion of the assets received by it which consist of money, 
or of stock or securities acquired by the liquidating corpora- 
tion after June 21, 1961; 

b. Its ratable share of the earnings and profits of the liquidating cor- 
poration accumulated after January 1, 1921, such earnings and 
profits to be determined as of the close of the month in which 
the transfer in liquidation occurred under subdivision (1), 
paragraph b, but without diminution by reason of distributions 
made during such month; but by including in the computation 
thereof all amounts accrued up to the date on which the trans- 
fer of all the property under the liquidation is completed. 


(d) If property is received by a corporation in a distribution in complete liqui- 
dation of another corporation within the meaning of subsection (c), then, except 
as hereinafter provided in subsection (e), the basis of the property in the hands 
of the distributee shall be the same as it would be in the hands of the transferor. 

(e) If property is received by a corporation in a distribution in complete liqui- 
dation of another corporation within the meaning of subsection (c), and if 

(1) The distribution is pursuant to a plan of liquidation adopted on or after 
January first, one thousand nine hundred and fifty-seven, and not 
more than two years after the date of the transaction hereinafter de- 
scribed in subdivision (2) (or in the case of a series of transactions 
the date of the last such transaction ) ; and 

(2) Stock of the distributing corporation possessing at least eighty per 
centum (80%) of the total combined voting power of all classes of 
stock entitled to vote, and at least eighty per centum (80%) of the 
total number of shares of all other classes of stock (except nonvot- 
ing stock which is limited and preferred as to dividends), was ac- 
quired by the distributee in a taxable exchange during a period of 
not more than twelve months, 

then the basis of the property in the hands of the distributee shall be the ad- 
justed basis of the stock with respect to which the distribution was made. 


(f) No gain or loss shall be recognized to a corporation on the receipt of money 
or other property in exchange for stock (including treasury stock) of such cor- 
poration, (1939 “c. 158, Ss) 319-0141 Nc 50 so 19D A ye 1 4A aca el nee 
1093 :'1963,c.1169,'s. 2.) 


Editor’s Note.—The 1957 amendment re- 
wrote this section as changed by the 1941 
amendment. 

The 1961 amendment rewrote subsection 
(a), inserted the reference to subsection 
(c1) in subsection (b) and added subsec- 
tions (a1) and (ci). 

The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 1, 
1963, rewrote subsection (a). 


This section has to do only with fixing 
for tax purposes the mode of ascertaining 
realized gains or losses sustained in re- 
spect to the disposal of property. Hence 
the statute is not applicable to a gift of 
property to a charitable institution. Wis- 
cassett Mills Co. v. Shaw, 235 No Ce 14, 
68 S. E. (2d) 816 (1952). 


§ 105-144.1. Involuntary conversions; recognition of gain. — (a) 
General Rule.—If property (as a result of its destruction in whole or in part, 
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theft, seizure, or requisition or condemnation or threat or imminence thereof) is 
compulsory or involuntarily converted— 


(1) Into property similar or related in service or use to the property so con- 
verted, no gain shall be recognized. 

(2) Into money or into property not similar or related in service or use to 
the converted property, and the disposition of the converted property 
occurred after December 31, 1958, the gain (if any) shall be recog- 
nized except to the extent hereinafter provided in this paragraph: 

a. If the taxpayer during the period specified in subparagraph b for 
the purpose of replacing the property so converted, purchases 
other property similar or related in service or use to the prop- 
erty so converted, or purchases stock in the acquisition of con- 
trol of a corporation owning such other property, at the elec- 
tion of the taxpayer the gain shall be recognized only to the 
extent that the amount realized upon such conversion (regard- 
less of whether such amount is received in one or more taxable 
years) exceeds the cost of such other property or such stock. 
For purposes of this paragraph— 

1. No property or stock acquired before the disposition of 
the converted property shall be considered to have been 
acquired for the purpose of replacing such converted 
property unless held by the taxpayer on the date of such 
disposition ; and 

2. The taxpayer shall be considered to have purchased prop- 
erty or stock only if, but for the provisions of subsec- 
tion (b) of this section, the unadjusted basis of such 
property or stock would be its cost within the meaning 
of this article. 

b. The period referred to in subparagraph a shall be the period be- 
ginning with the date of the disposition of the converted prop- 
erty, or the earliest date of the threat or imminence or requi- 
sition or condemnation of the converted property, whichever is 
the earlier, and end— 

1. One year after the close of the first taxable year in which 
any part of the gain upon the conversion is realized, or 

2. Subject to such terms and conditions as may be specified 
by the Commissioner of Revenue, at the close of such 
later date as the Commissioner of Revenue may desig- 
nate on application by the taxpayer. Such application 
shall be made at such time and in such manner as the 
Commissioner of Revenue may prescribe. 

c. If a taxpayer has made the election provided in subparagraph a 
then— 

1. The statutory period for the assessment of any deficiency, 
for any taxable year in which any part of the gain on 
such conversion is realized, attributable to such gain 
shall not expire prior to the expiration of three years 
from the date the Commissioner of Revenue is notified 
by the taxpayer of the replacement of the converted 
property or of an intention not to replace, and 

2. Such deficiency may be assessed before the expiration of 
such three-year period notwithstanding the provisions of 
law which would otherwise prevent such assessment. 

d. If the election provided in subparagraph a is made by the tax- 
payer and such other property or such stock was purchased be- 
fore the beginning of the last taxable year in which any part 


2D N.C.—23 353 


§ 105-144.1 Cu. 105. TAxaTIon § 105-144.1 
of the gain upon such conversion is realized, any deficiency, to 
the extent resulting from such election, for any taxable year 
ending before such last taxable year may be assessed (notwith- 
standing the provisions of law which would otherwise prevent 
such assessment) at any time before the expiration of the pe- 
riod within which a deficiency for such last taxable year may 
be assessed. 


(b) If the property was acquired, after January 1, 1921, as the result of a com- 
pulsory or involuntary conversion described in subsection (a) (1), the basis shall 
be the same as in the case of the property so converted, decreased in the amount 
of any money received by the taxpayer which was not expended in accordance 
with the provisions of law (applicable to the year in which such conversion was 
made) determining the taxable status of the gain or loss upon such conversion, 
and increased in the amount of gain or decreased in the amount of loss to the tax- 
payer recognized upon such conversion under the law applicable to the year in 
which such conversion was made. In the case of property purchased by the tax- 
payer in a transaction described in subsection (a) (2) which resulted in the non- 
recognition of any part of the gain realized as the result of a compulsory or in- 
voluntary conversion, the basis shall be the cost of such property decreased in the 
amount of the gain not so recognized; and if the property purchased consists of 
more than one piece of property, the basis determined under this sentence shall 
be allocated to the purchased properties in proportion to their respective costs. 

(c) For purposes of this section, if livestock are destroyed by or on account 
of disease, or are sold or exchanged because of disease, such destruction or such 
sale or exchange shall be treated as an involuntary conversion to which this sec- 
tion applies. 

(d) For purposes of this section, the sale or exchange of livestock (other than 
poultry) held by a taxpayer for draft, breeding, or dairy purposes in excess of 
the number the taxpayer would sell if he followed his usual business practices 
shall be treated as an involuntary conversion to which this section applies if such 
livestock are sold or exchanged by the taxpayer solely on account of drought. 

(e) As used in this section, the term “control” means the ownership of stock 
possessing at least eighty per centum (80%) of the total combined voting power 
of all classes of stock entitled to vote, and at least eighty per centum (80%) of 
the total number of shares of all other classes of stock of the corporation. 


({) (1) For purposes of subsection (a), if real property (not including stock 
in trade or other property held primarily for sale) held for productive 
use in trade or business or for investment is (as the result of its sei- 
zure, requisition, or condemnation, or threat or imminence thereof) 
compulsory or involuntarily converted, property of a like kind to be 
held either for productive use in trade or business or for investment 
shall be treated as property similar or related in service or use to the 
property so converted. 

(2) Paragraph (1) shall not apply to the purchase of stock in the acquisi- 
tion of control of a corporation described in subsection (a) (2) a. 

(g) In the administration of this section, the Commissioner may, in his dis- 

cretion, apply the federal rules and regulations, rulings, and federal court deci- 

sions pertinent to the administration and construction of § 1033 of the Federal 

Internal Revenue Code of 1954, but the Commissioner shall not be bound by such 

rules and regulations, rulings and decisions. (1949, c. 1171; 1959, c. 1259, s. 4.) 


Editor’s Note. — The 1959 amendment for the purpose of administering this sec- 


rewrote this section. 

Federal Regulations and Rulings 
Adopted by Commissioner. — On May 5, 
1949, the Commissioner of Revenue of 
North Carolina promulgated a regulation 
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tion, in which he adopted the federal rules 
and regulations, rulings and federal court 
decisions pertinent to the administration 
and construction of section 112(f) of the 
Internal Revenue Code. State v. Speiz- 


§ 105-144.2 
many o50, New C5 459,0058 Moet Le (2d) e538 
(1949). 

Pending Litigation. — The mere state- 


ment in the act from which this section 
was codified that it is to affect pending lit- 
igation, will not be construed as sufficient 
authority to authorize the Commissioner 
of Revenue to refund to a taxpayer a tax 
legally assessed and collected prior to the 
enactment of the act. State v. Speizman, 
230 N. C. 459, 53 S. E. (2d) 533 (1949). 
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Section Does Not Authorize Refund of 
Tax Previously Collected. — This section 
adopting the federal rule for determining 
income tax upon the involuntary conver- 
sion of a capital asset, does not authorize 
the Commissioner of Revenue to refund in- 
come tax legally assessed and collected up- 
on such capital gain prior to the enactment 
of this section, even though the tax was 
paid under protest. State v. Speizman, 230 
N. C. 459, 53 S. E, (2d) 533 (1949). 


§ 105-144.2. Sale of principal residence of taxpayer — nonrecog- 
nition of gain.—(a) If property (in this section called “old residence’’) used 
by the taxpayer as his principal residence is sold by him after December 31, 
1956, and, within a period beginning one year before the date of such sale and 
ending one year after such date, property (in this section called “new residence” ) 
is purchased and used by the taxpayer as his principal residence, gain (if any) 
from such sale shall be recognized only to the extent that the taxpayer’s adjusted 
sales price (as defined in subsection (b)) of the old residence exceeds the tax- 
payer’s cost of purchasing the new residence. 

(b) Adjusted Sales Price Defined. 

(1) In General. — For purposes of this section, the term “adjusted sales 
price” means the amount realized, reduced by the aggregate of the 
expenses for work performed on the old residence in order to assist 
in its sale. 

(2) Limitations—The reduction provided in paragraph (1) applies only to 
expenses— 

a. For work performed during the 90-day period ending on the day 
on which the contract to sell the old residence is entered into; 
b. Which are paid on or before the 30th day after the date of the 
sale of the old residence ; and 
c. Which are 
1. Not otherwise allowable as deductions in computing tax- 
able income under this chapter, and 
2. Not taken into account in computing the amount realized 
from the sale of the old residence. 

(3) Effective Date. — The reduction provided in paragraph (1) applies to 
expenses for work performed in any taxable year (whether beginning 
before, on or after January 1, 1957), but only in the case of a sale or 
exchange of an old residence which occurs after December 31, 1956. 

(c) Rules for Application of Section.—For the purposes of this section: 

(1) An exchange by the taxpayer of his residence for other property shall 
be treated as a sale of such residence, and the acquisition of a resi- 
dence on the exchange of property shall be treated as a purchase of 
such residence. 

(2) A residence any part of which was constructed or reconstructed by the 
taxpayer shall be treated as purchased by the taxpayer. In determin- 
ing the taxpayer’s cost of purchasing a residence, there shall be in- 
cluded only so much of his cost as is attributable to the acquisition, 
construction, reconstruction, and improvements made which are prop- 
erly chargeable to capital account, during the period specified in sub- 
section (a). 

(3) If a residence is purchased by the taxpayer before the date of his sale 
of the old residence, the purchased residence shal] not be treated as 
his new residence if sold or otherwise disposed of by him before the 
date of the sale of the old residence. 
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(4) If the taxpayer, during the period described in subsection (a), purchases 
more than one residence which is used by him as his principal resi- 
dence at some time within one year after the date of the sale of the 
old residence, only the last of such residences so used by him after the 
date of such sale shall constitute the new residence. 

(5) In the case of a new residence the construction of which was com- 
menced by the taxpayer before the expiration of one year after the 
date of the sale of the old residence, the period specified in subsection 
(a), and the one year referred to in paragraph (4) of this subsec- 
tion, shall be treated as including a period of 18 months beginning 
with the date of the sale of the old residence. 


(d) Limitation.—Subsection (a) shall not apply with respect to the sale of the 
taxpayer’s residence if within one year before the date of such sale the taxpayer 
sold at a gain other property used by him as his principal residence, and any part 
of such gain was not recognized by reason of subsection (a). 

(e) Basis of New Residence.—Where the purchase of a new residence results, 
under subsection (a) in the nonrecognition of gain on the sale of an old residence, 
in determining the adjusted basis of the new residence as of any time following 
the sale of the old residence, the adjustments to basis shall include a reduction by 
an amount equal to the amount of the gain not so recognized on the sale of the 
old residence. For this purpose, the amount of the gain not so recognized on the 
sale of the old residence includes only so much of such gain as is not recognized 
by reason of the cost, up to such time, of purchasing the new residence. 

(£) Tenant-Stockholder in a Cooperative Housing Corporation.—For purposes 
of this section references to property used by the taxpayer as his principal resi- 
dence, and references to the residence of a taxpayer, shall include stock held by a 
tenant-stockholder in a cooperative housing corporation if— 


(1) In the case of stock sold, the house or apartment which the taxpayer 
was entitled to occupy as such stockholder was used by him as his 
principal residence, and 

(2) In the case of stock purchased, the taxpayer used as his principal resi- 
dence the house or apartment which he was entitled to occupy as such 
stockholder. 


(g) Husband and Wife. 

(1) If the taxpayer and his (or her) spouse own the old residence by the 
entirety and purchase the new residence by the entirety, then any 
gain shall be recognized only to the extent provided in subsection (a) 
of this section and shall be divided equally between the spouses, and 
the basis of the new residence shall be divided equally between said 
spouses. 

(2) If the taxpayer and his (or her) spouse own (or owned) either the old 
or the new residence by the entirety and the other residence is (or was) 
owned solely by one of the spouses then the nonrecognition of gain 
as provided in subsection (a) of this section shall not apply unless both 
such spouses consent to compute any gain or loss upon the sale of 
the old residence as if the new residence were purchased under the 
same ownership as the old residence and to determine the basis of the 
new residence as if the old residence were owned under the same own- 
ership as that under which the new residence is purchased. (1957, c. 
1340, s. 4.) 


§ 105-144.3. Bond premium amortization by bondholder. — (a) 
Amortization of bond premiums on tax-exempt bonds shall be mandatory for all 
taxpayers. Amortization for the taxable year shall be accomplished by lowering 
the basis or adjusted basis of the bond, with no deduction against gross income 
for the year. 
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(b) Amortization of bond premiums on taxable bonds shall be elective for all 
taxpayers. The amortizable premium for the taxable year may be deducted only 
if an adjustment is made to the basis of the bond. 

(c) For purposes of this section, the term “bond” means any bond, deben- 
ture, note, or certificate or other evidence of indebtedness issued by any corpora- 
tion and bearing interest and includes any like obligation issued by any govern- 
ment or political subdivision thereof. (1957, c. 1340, s. 4; 1963, c. 1169, s. 2.) 

Editor’s Note.——The 1963 amendment, 
effective as to income years beginning on 
and after Jan. 1, 1963, rewrote this section. 


§ 105-144.4. Stock distribution pursuant to antitrust laws. — (a) 
Effect on Distributees. 

(1) General Rule.—If a corporation (referred to in this section as the “dis- 
tributing corporation”) distributes to a shareholder, with respect to 
its stock held by such shareholder, stock which, when distributed to 
the distributee, is divested stock (as defined in subsection (d)) then 
no gain or loss shall be recognized to (and no amount shall be includ- 
ible in the income of) such shareholder on the receipt of such divested 
stock. 

(2) Non-Prorata Distribution, etc—Paragraph (1) shall be applied without 
regard to the following: 

a. Whether or not the distribution is pro rata with respect to all 
of the shareholders of the distributing corporation, and 

b. Whether or not the shareholder surrenders stock in the distribut- 
ing corporation. 

(3) Distributions to Avoid Federal Income Tax.—Paragraph (1) shall not 
apply to any transaction one of the principal purposes of which is the 
distribution of the earnings and profits of tne distributing corporation 
or of the corporation whose stock is distributed, or both (but the mere 
fact that either corporation has accumulated earnings and profits shall 
not be construed to mean that one of the principal purposes of the 
transaction is the distribution of the earnings and profits of either cor- 
poration, or both). 

(4) Distribution Involving Gift or Compensation—In the case of a distri- 
bution to which paragraph (1) applies, but which 

a. Results in a gift, see § 105-188 et seq. of the General Statutes, or 
b. Has the effect of the payment of compensation, see § 105-141 of 
the General Statutes. 

(b) Basis of Property Acquired in Distributions—lIf, by reason of subsection 
(a), gain or loss is not recognized with respect to the receipt of divested stock, 
then, under regulations prescribed pursuant to G. S. 105-262: 

(1) If the divested stock is received by a shareholder without the surrender 
by such shareholder of stock in the distributing corporation, the basis 
of such divested stock and of the stock with respect to which it is dis- 
tributed shall, in the distributee’s hands, be determined by allocating 
the adjusted basis of the stock with respect to which the distribution 
was received between such stock and the divested stock received; or 

(2) If the divested stock is received by a shareholder in exchange for stock 
in the distributing corporation, the basis of the divested stock shall, in 
the distributee’s hands, be the same as the adjusted basis of the stock 
exchanged therefor. 

(c) Allocation of Earnings and Profits. 

(1) Allocation in Certain Corporate Separations.—In the case of a distribu- 
tion or exchange under subsection (a) of stock in a controlled corpo- 
ration, proper allocation with respect to the earnings and profits of 
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the distributing corporation and the controlled corporation shall be 
made under regulations prescribed pursuant to G. S. 105-262. 

(2) Definition of Controlled Corporation.—For the purposes of paragraph 
(1), the term “controlled corporation” means a corporation with re- 
spect to which at least eighty per cent (80%) of the total combined 
voting power of all classes of stock entitled to vote and at least eighty 
per cent (80%) of the total number of shares of all other classes of 
stock is owned by the distributing corporation. 


(d) Definition of Divested Stock.—For the purposes of this section, the term 
“divested stock” means stock which is 
(1) The subject of a judgment, decree, or other order of a court or of a 
commission ot board authorized to enforce compliance in a suit or 
other proceeding brought by the United States or such a commission 
or board under the Sherman Act (26 Stat. 209, 15 U. S. C. sec. 1-7, 
as amended) and the Clayton Act (38 Stat. 730, 15 U. S. C. sec. 12- 
27, as amended), and 
(2) Distributed by the distributing corporation pursuant to a judgment, de- 
cree, or order entered after June 1, 1958, in such suit or proceeding, 
if such judgment, decree, or order 

a. Directs the distributing corporation to divest itself of such stock, 

b. Specifies and itemizes the stock to be divested, 

c. Recites that such divestment is necessary or appropriate to ef- 
fectuate the policies of the Sherman Act or the Clayton Act, 
or both, and 

d. Recites that nonrecognition of gain pursuant to § 1111 of the In- 
ternal Revenue Code of 1954 is required to reach an equitable 
judgment, decree, or order in such suit or proceeding. (1959, 
cHhi3 be) 

Editor’s Note.——The act inserting this laws, as referred to herein, which occurs 
section provides that it shall apply to any on or after January 1, 1959. 
stock distribution pursuant to antitrust 


§ 105-145. Exchanges of property.—(a) When property is exchanged 
for other property of like kind, the property received in exchange shall be con- 
sidered as a conversion of assets from one form to another, from which no gain 
or loss shall be deemed to arise. 


(b) (1) In the case of the organization of a corporation, the stock or securities 
received shall be considered to take the place of property transferred 
therefor, and no gain or loss shall be deemed to arise therefrom. 

(2) No gain or loss shall be recognized when property is transferred to a 
corporation, the organization of which has been completed before such 
transfer, solely in exchange for stock or securities in such corporation 
if, immediately after such exchange, the person or persons making 
such transfer are in control of the corporation. 


(c) (1) No gain or loss to a stockholder shall be recognized when a corpora- 
tion, which is a party to a reorganization, in pursuance of the plan of 
reorganization, and in exchange solely for its own stock or securities, 
or without the transfer to it by or on account of its stockholders of 
any property, distributes to its stockholders stock or securities in one 
or more other corporations, each of which is also a party to the re- 
organization. No gain or loss to the holder of any security issued by 
a corporation shall be recognized when such corporation is a party 
to a reorganization and, in pursuance of the plan of reorganization and 
in exchange solely for securities issued by it, distributes to the hold- 
ers of such securities stock or securities in one or more other corpo- 
rations each of which is also a party to the reorganization. 
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(2) No gain or loss shall be recognized if a corporation a party to a re- 
organization exchanges property, in pursuance of the plan of reorgan- 
ization, solely for stock or securities in another corporation a party to 
the reorganization. 

(3) As used in this section, the term “reorganization” shall mean: 

a. A statutory merger or consolidation. 

b. The acquisition by one corporation, in exchange solely for all or 
a part of its voting stock, of stock of another corporation which 
the acquiring corporation controls immediately after such ac- 
quisition (whether or not it had control immediately before 
the acquisition). 

c. The acquisition by one corporation, in exchange solely for all or 
a part of its voting stock (or in exchange solely for all or a 
part of the voting stock of a corporation which controls the 
acquiring corporation), of substantially all the properties of 
another corporation, but in determining whether the exchange 
is solely for voting stock the assumption by the acquiring cor- 
poration of a liability of the other, or the fact that property ac- 
quired is subject to a liability, is disregarded. 

d. A transfer by a corporation of all or a part of its assets to an- 
other corporation if immediately after the transfer the trans- 
feror or one or more of its shareholders (including those who 
were shareholders immediately before the acquisition) or any 
combination thereof is in control of the corporation to which 
the assets are transferred; but only if, in pursuance of the plan, 
stock or securities of the corporation to which the assets are 
transferred are distributed to the shareholders tax-free or par- 
tially tax-free. 

e. A recapitalization. 

f. A mere change in identity, form, or place of organization, how- 
ever effected. 

(4) As used in this section, the term ‘‘a party to a reorganization” includes 
the corporation resulting from a reorganization and includes both cor- 
porations in the case of a reorganization resulting from the acquisi- 
tion by one corporation of stock or properties of another, and the term 
“control” means the ownership of stock possessing at least eighty per 
cent (80%) of the total combined voting power of all classes of stock 
entitled to vote and at least eighty per cent (80%) of the total num- 
ber of shares of all other classes of stock of the corporation. 

(d) If a corporation distributes to a shareholder, with respect to its stock, or 
distributes to a security holder, in exchange for its securities, solely stock or se- 
curities of a corporation which it controls immediately before the distribution and 
if the distribution was not used principally as a device for the distribution of the 
earnings and profits of the distributing corporation or the controlled corporation 
or both, and as part of the distribution the distributing corporation distributes all 
of the stock and securities in the controlled corporation held by it immediately 
before the distribution or an amount of stock in the controlled corporation con- 
stituting control and if the distribution of the stock in the controlled corporation 
was not in pursuance of a plan having as one of its principal purposes the avoid- 
ance of income tax, then no gain or loss shall be recognized to, and no amount 
shall be includable in the income of, such shareholder or security holder on the 
receipt of such stock or securities. 

(e) In administering this section and in interpreting the clause ‘“‘property of 
like kind,” the Commissioner shall whenever applicable use as a guide the federal 
rules and regulations in the administration of § 1031 of the Federal Internal Rev- 
enue Code of 1954 to the extent that same are not in conflict with the provisions 
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of this section. (1939, c. 158, s. 320; 1943, c. 400, s. 4; 1955, c. 1239, ss. 1-3; 
1957, c. 1340, s. 4; 1959, c. 1259, s. 4; 1963, c. 1169, s. 2.) 


Editor’s Note.—The 1943 amendmeit re- 
wrote subsection (c). 

The 1955 amendment added subdivision 
(2) of subsection (b), rewrote subdivision 
(1) of subsection (c) and added subsec- 
tion (d). 

The 1957 amendment struck out a for- 
mer subsection providing that the basis of 
property received by a corporation upon a 


other corporation within the meaning of § 
105-144 shall be the same as it would be in 
the hands of the transferor. 

The 1959 amendment added subsection 
(e) to this section. 

The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 1, 
1963, rewrote the definition of “reorganiza- 
tion” in subdivision (3) of subsection (c). 


distribution in complete liquidation of an- 


§ 105-146. Inventory. — Whenever, in the opinion of the Commissioner 
of Revenue, it is necessary, in order clearly to determine the income of any tax- 
payer, inventories shall be taken by such taxpayer upon such basis as the Com- 
missioner of Revenue may prescribe, conforming as nearly as may be to the best 
accounting practice in the trade or business and most clearly reflecting the in- 
come. (1939, c. 158, s. 321.) 


§ 105-147. Deductions.—In computing net income there shall be allowed 
as deductions the following items: 

(1) All the ordinary and necessary expenses paid during the income year in 
carrying on any trade or business, including: 

a. As to individuals, reasonable wages of employees for services 
rendered in producing such income. 

b. As to partnership, reasonable wages of employees and a reason- 
able allowance for copartners or members of a firm, for serv- 
ices actually rendered in producing such income, the amount of 
such salary allowance to be included in the personal return of 
the copartner receiving same. 

c. As to corporations, wages of employees and salaries of officers, 
if reasonable in amount, for services actually rendered in pro- 
ducing such income. 

d. As to taxpayers engaged in the business of farming, reasonable 
expenditures paid and reasonable indebtedness incurred during 
the income year for the purpose of soil or water conservation 
in respect of land used in farming, or for the prevention of 
erosion of land used in farming. The amount of such expend- 
itures and indebtedness claimed as a deduction under this para- 
graph shall not exceed the amount of the deduction therefor 
claimed by the taxpayer upon his income tax return filed with 
the United States for such income year or the amount allow- 
able therefor in accordance with the provisions of § 175 of the 
Federal Internal Revenue Code of 1954. No deduction shall be 
allowed in any income year on account of the depreciation, ob- 
solescence, or amortization of any structure, improvement, or 
property any part of the cost of which has been claimed as an 
expense deductible under this subdivision. 

(2) In the case of an individual, all the ordinary and necessary expenses 
paid or incurred during the income year for the production or collec- 
tion of income, or for the management, conservation, or maintenance 
of property held for the production of income. 

(3) All the ordinary and necessary expenses paid during the income year by 
any teacher, principal or superintendent of the public schools of the 
State for the purpose of attending summer school in any accredited 
college or university. Ordinary and necessary expenses shall be con- 
strued to include tuition, matriculation fees, registration fees, amounts 
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paid for books and necessary classroom supplies, subsistence and in- 
dividual athletic supplies. The deduction authorized under this sub- 
division shall not exceed the sum of two hundred and fifty dollars 
($250.00) for any one year. 

(4) Rentals or other payments required to be made as a condition of the 
continued use or possession for the purpose of the trade of property 
to which the taxpayer has not taken or is not taking title, or in which 
he has no equity. 

(5) All interest paid during the income year except interest paid or ac- 
crued in connection with the ownership of real or personal property 
from which income is derived but is not taxable under this article, 
and except interest paid by a subsidiary to a parent corporation as de- 
fined in G. §. 105-143. 

(6) a. Taxes paid or accrued during income year except those taxes 

with respect to which a deduction is denied under paragraph 
b of this subdivision. 
b. No deduction shall be allowed for the following taxes: 

1. Taxes on net income by whatever name called and excess 

profits taxes. 

. Gift, inheritance, and estate taxes. 

. Federal tax on undistributed earnings. 

. Sales taxes, gasoline taxes, automobile license, and reg- 
istration fees, unless incurred in the operation of a trade 
or business. 

5. Social security and unemployment taxes paid by an em- 
ployee or self-employed person. 

6. That part of social security and unemployment taxes re- 
quired to be deducted by the employer from the earn- 
ings of an employee. 

7. Taxes or assessments assessed for local benefit of a kind 
tending to increase the value of property assessed. 

8. Taxes paid or accrued in connection with the ownership 
of real or tangible personal property from which income 
is derived but is not taxable under this article. 

(7) Dividends from stock issued by any corporation to the extent herein 
provided. As soon as may be practicable after the close of each cal- 
endar year, the Commissioner of Revenue shall determine from each 
corporate income tax return filed with him during such year, and due 
from the filing corporation during such year, the proportion of the en- 
tire net income or loss of the corporation allocable to this State un- 
der the provisions of G. S. 105-134, except as provided herein; if a 
corporation has a net taxable income in North Carolina and a net loss 
from all sources wherever located, or, if a corporation has a net loss 
in North Carolina and a net income from all sources wherever lo- 
cated, the Commissioner shall require the use of the allocation ratio 
determined under the provisions of subdivision or item (6) of G. S. 
105-134. A taxpayer who is a stockholder in any such corporation 
shall be allowed to deduct from his gross income the same proportion 
of the dividends received by him from such corporation during his in- 
come year ending at or after the end of such calendar year. No de- 
duction shall be allowed for any part of any dividend received by such 
taxpayer from any corporation which filed no income tax return with 
the Commissioner of Revenue during such calendar year. Dividends 
received by a taxpayer from stock in any insurance company of this 
State taxed under the provisions of § 105-228.5 shall be deductible 
from the gross income of such taxpayer, and a proportionate part of 
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any dividends received from stock in any foreign insurance corpora- 
tion shall be deductible, such part to be determined on the basis of the 
ratio of premiums reported for taxation in this State to total premiums 
collected both in and out of the State. Dividends received by a tax- 
payer from stock in any bank or trust company in this State taxed 
under the provisions of article 8C of subchapter I of this chapter shall 
be deductible. A taxpayer shall be allowed to deduct such proportion- 
ate part of dividends received by him from a North Carolina regu- 
lated investment company, as defined in § 105-138 as represents and 
corresponds to income received by such regulated investment com- 
pany which would not be taxed by this State if received directly by the 
North Carolina corporation or resident. 

Where a taxpayer is the beneficiary of a distributable trust and 
where dividend income is received by the trust and paid by the trustee 
to the beneficiary, the dividends or the portion of such dividends which 
would otherwise be deductible under the provisions of this section 
shall be deductible to the beneficiary if such dividends are distributed 
or distributable to the beneficiary during the taxable year and are in- 
cluded in the gross income of the beneficiary except that the deduction 
of the same dividends may not be claimed by both the fiduciary and 
the beneficiary. The amount of the deduction by the beneficiary shall 
be that portion of his income received from the trust as the deductible 
portion of dividends received as income by the trust bears to the net 
income of the trust from all sources taxable under this article. Pro- 
vided, in no case may the deduction claimed by the beneficiary ex- 
ceed the income distributed or distributable to such beneficiary. 

No deduction of dividends the income from which is separately al- 
located under the provisions of § 105-134 shall be made by a corpora- 
tion in computing its net apportionable income. The deductible por- 
tion of such dividends shall be subtracted from the dividend income 
prior to the allocation of the latter either within or without this State 
as provided in subdivision (2) of § 105-134. 


(8) Interest received by a parent corporation on indebtedness owed to it 


by a subsidiary corporation doing business in North Carolina, which, 
in the determination of the taxable net income of such subsidiary cor- 
poration was not allowed as a deduction from gross income under the 
provisions of § 105-143. 


(9) Losses of such nature as designated below: 


a. Losses of capital or property used in trade or business actually 
sustained during the income year except that: No deduction 
shall be allowed for losses arising from personal loans, endorse- 
ments or other transactions of a personal nature not entered 
into for profit; and losses of such character as specified in para- 
graph c below shall be deductible only to the extent therein 
provided. 

b. Losses of property not connected with a trade or business sus- 
tained in the income year if arising from fire, storm, shipwreck 
or other casualties or theft to the extent such losses are not 
compensated for by insurance or otherwise. 

c. Losses incurred in the income year from the sale of corporate 
shares or bonds of corporations or governments, or from trans- 
actions in commodity futures contracts. Provided, that in the 
case of any loss claimed to have been sustained from any sale 
or other disposition of shares of stock or securities, other than 
transactions in commodity futures contracts, where it appears 
that, within a period beginning thirty days before the date of 
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such sale or disposition and ending thirty days after such date, 
the taxpayer has acquired (by purchase or by an exchange on 
which the entire amount of gain or loss was recognized by law) 
or has entered into a contract or option so to acquire substan- 
tially identical stock or securities then no deduction for the loss 
shall be allowed unless the taxpayer is a dealer in stocks or se- 
curities and the loss is sustained in a transaction made in the 
ordinary course of its business; if the property consists of stock 
or securities the acquisition of which (on the contract or op- 
tion to acquire which) resulted in the nondeductibility under 
this section of the loss from the sale or other disposition of sub- 
stantially identical stock or securities, then the basis shall be 
the basis of the stock or securities sold or disposed of, increased 
or decreased, as the case may be, by the difference, if any, be- 
tween the price at which the stock was acquired and the price 
at which such substantially identical stock or securities were 
sold or otherwise disposed of; if the amount of stock or se- 
curities acquired (or covered by the contract or option to ac- 
quire) is greater than the amount of stock or securities sold or 
otherwise disposed of, then the provisions herein with respect to 
the adjustment of the basis of the stock or securities acquired 
(or covered by the contract or option to acquire) shall not ap- 
ply to that portion of the amount of stock or securities acquired 
(or covered by the contract or option to acquire) which shall 
be in excess of the amount of the stock or securities sold; if 
the amount of the stock or securities acquired (or covered by 
the contract or option to acquire) is less than the amount of 
stock or securities sold or otherwise disposed of, then the pro- 
visions hereof with respect to disallowance of loss claimed to 
have been sustained from the sale or other disposition of stock 
or securities shall not apply to the portion of the amount there- 
of in excess of the amount of the stock or securities acquired 
(or covered by the contract or option to acquire). 


d. Losses in the nature of net economic losses sustained in any or 


all of the five preceding income years arising from business 
transactions or to capital or property as specified in a and b 
above subject to the following limitations: 

1. The purpose in allowing the deduction of net economic 
loss of a prior year or years is that of granting some 
measure of relief to taxpayers who have incurred eco- 
nomic misfortune or who are otherwise materially af- 
fected by strict adherence to the annual accounting rule 
in the determination of taxable income, and the deduc- 
tion herein specified does not authorize the carrying for- 
ward of any particular items or category of loss except 
to the extent that such loss or losses shall result in the 
impairment of the net economic situation of the taxpayer 
such as to result in a net economic loss as hereinafter 
defined. 

2. The net economic loss for any year shall mean the 
amount by which allowable deductions for the year 
other than personal exemptions, nonbusiness deduc- 
tions and prior year losses shall exceed income from 
all sources in the year including any income not tax- 
able under this article. 

3. Any net economic loss of a prior year or years brought 
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forward and claimed as a deduction in any income year 
may be deducted from taxable income of the year only 
to the extent that such carry-over loss from the prior 
year or years shall exceed any income not taxable un- 
der this article received in the same year in which the 
deduction is claimed, except that in the case of taxpayers 
required to apportion to North Carolina their net appor- 
tionable income, as defined in this article, only such pro- 
portionate part of the net economic loss of a prior year 
shall be deductible from the income taxable in this State 
as would be determined by the use of the apportionment 
ratio computed under the provisions of G. S. 105-134 or 
of subsection (c) of G. §S. 105-142, as the case may be, 
for the year of such loss. 


4. A net economic loss carried forward from any year shall 


first be applied to, or offset by, any income taxable or 
nontaxable of the next succeeding year before any por- 
tion of such loss may be carried forward to a succeed- 
ing year. If there is any income taxable or nontaxable 
in a succeeding year not otherwise offset only the bal- 
ance of any carry-over loss may be carried forward to a 
subsequent year. 


5. No loss shall either directly or indirectly be carried for- 


ward more than five years. 


(10) Debts ascertained to be worthless and actually charged off within the 


(11) 


income year, if connected with business and, if the amount has previ- 
ously been included in gross income in a return under this article; or, 
in the discretion of the Commissioner, a reasonable addition to a re- 
serve for bad debts. 

a. Amounts expended by an individual during the year for medi- 
cal care for himself, herself, his or her qualifying spouse and 
his or her dependents, to the extent that the total of such ex- 
penses actually paid in the income year and not compensated 
for by insurance or otherwise shall exceed five per cent (5%) 
of his or her adjusted gross income; provided, that the total 
allowable deduction in any taxable year shall not exceed five 
thousand dollars ($5,000.00). 

b. For the purpose of this subdivision: 

1. The term “medical care” means amounts paid for the di- 


agnosis, care, mitigation, treatment, or prevention of 
disease, or for the purpose of affecting any structure or 
function of the body; for transportation primarily for 
and essential to medical care; and for insurance against 
illness or accident other than insurance against loss of 
earnings. 


2. The term “qualifying spouse” means a spouse who has not 


claimed a two thousand dollar ($2,000.00) personal ex- 
emption. 


3. The term “dependents” means those individuals quali- 


fying as dependents under the provisions of subdivision 


(5) of subsection (a) of G. S. 105-149. 


(12) A reasonable allowance for depreciation and obsolescence of property 


used in the trade or business, which allowance shal] be measured by 
the estimated life of such property; and in the case of mines, oil and 
gas wells, other natural deposits and timber, a reasonable allowance 
for depletion. 


364 


§ 105-147 


Cu. 105. Taxation § 105-147 


The cost of property acquired on or since January 1, 1921, plus the 
cost of additions and improvements, shall be the basis for determin- 
ing the amount of the allowance for depreciation and obsolescence. If 
the property was acquired prior to January 1, 1921, the book value of 
the property as of that date shall be the basis for determining the 
amount of the allowance for depreciation and obsolescence. Notwith- 
standing the provisions of the two preceding sentences, the basis for 
determining the amount of the allowance for depreciation and obso- 
lescence shall be the book value of the property in all cases in which 
the federal government uses the book value to determine the deduction 
allowed by it for depreciation or obsolescence under the provisions of 
§ 167 of the Internal Revenue Code of 1954. 

For any income years ending after December 31, 1953, the amount 
of the deduction for depreciation and obsolescence shall be computed 
by the same method used by the taxpayer in computing the income 
tax due from the taxpayer to the United States for such income year 
if such method is pursuant to the provisions of § 167 of the Internal 
Revenue Code of 1954. If such taxpayer files no income tax return 
for such income year with the United States under the Internal Reve- 
nue Code of 1954 or files such a return but no deduction is claimed 
therein for depreciation or obsolescence or the deduction claimed there- 
in for depreciation or obsolescence is not computed pursuant to § 167 
of the Internal Revenue Code of 1954, a reasonable allowance for de- 
preciation and obsolescence shall be determined in accordance with 
regulations to be established by the Commissioner of Revenue or, in 
the absence of such regulation, pursuant to the straight line method. 

In determining a reasonable allowance for depletion of mines, oil 
and gas wells, and other natural deposits the cost of development not 
otherwise deducted will be allowed as depletion, and in the case of 
leases, the deduction allowed may be equitably apportioned between 
the lessor and the lessee. 

The basis for determining the allowance for depletion shall be the 
book value of the property in all cases in which the federal govern- 
ment uses the book value to determine the deduction allowed by it 
for depletion under the provisions of the Internal Revenue Code of 
1954. 

Notwithstanding any other provisions of this section, the allowances 
for depletion under this section in the case of certain mines and other 
natural deposits listed below shall be a certain per centum of the gross 
income from the property during the taxable year, as specified in the 
schedule below for the mines and natural deposits therein listed, exclud- 
ing from such gross income an amount equal to any rents or royalties 
paid or incurred by the taxpayer in respect to the property. Such al- 
lowance shall not exceed 50 per centum of the net income of the tax- 
payer (computed without allowance for depletion) from the property, 
except that in no case shall the depletion allowance be less than it 
would be if computed without reference to this paragraph. The sched- 
ule is as follows: 

a. In the case of coal, asbestos, brucite, dolomite, magnesite, per- 

lite wollastonite, calcium carbonates, and magnesium carbonates, 
10 per centum; 

b. In the case of metal mines, aplite, bauxite, flourspar, flake graph- 
ite, vermiculite, beryl, garnet, feldspar, mica, talc (including 
pyrophyllite), lepidolite, spodumene, barite, ball clay, sagger 
clay, china clay, phosphate rock, rock asphalt, trona, bentonite, 
gilsonite, thenardite, borax, fuller’s earth, tripili, refractory and 
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fire clay, quartzite, diatomaceous earth, metallurgical grade 
limestone, chemical grade limestone, potash, monazite, and other 
radioactive minerals, 15 per centum ; and 

c. Notwithstanding any other provisions of this section, in the case 

of oil and gas wells the allowance for depletion under this sec- 
tion shall be 271% per centum of the gross income from the prop- 
erty during the taxable year, excluding from such gross income 
an amount equal to any rents or royalties paid or incurred by 
the taxpayer in respect of the property. 

Such allowance shall not exceed 50 per centum of the net income 
of the taxpayer (computed without allowance for depletion) from the 
property, except that in no case shall the depletion allowance under 
this section be less than it would be if computed without reference to 
this paragraph. Federal rules and regulations shall be applicable in in- 
terpreting and applying per centum depletion allowances in accord- 
ance with the schedule set out above. Percentage depletion shall not be 
allowed for any minerals which are used, or sold for use as riprap, 
ballast, road material, rubble concrete, aggregates, building or construc- 
tion material, or for similar purposes. 

(13) In lieu of any depreciation allowance pursuant to this section, at the 
option of the taxpayer, an allowance with respect to the amortization 
of the cost of any sewage or waste treatment plant, including waste 
lagoons, and pollution abatement equipment purchased or constructed 
and installed which reduces the amount of water pollution resulting 
from the discharge of sewage and industrial wastes or other polluting 
materials or substances into streams, lakes, or rivers, based on a period 
of 60 months. The deduction provided for in this subdivision shall be 
allowed by the Commissioner only upon condition that the person, firm, 
or corporation, claiming such allowance shall furnish to the Commis- 
sioner a certificate from the State Stream Sanitation Committee cer- 
tifying that said Committee has found as a fact that the waste treat- 
ment plant or pollution abatement equipment purchased or constructed 
and installed as above described has actually been constructed and in- 
stalled and that such plant or equipment complies with the require- 
ments of said Committee with respect to such plants or equipment, 
that such plant or equipment is being effectively operated in accord- 
ance with the terms and conditions set forth in the permit, certificate of 
approval, or other document of approval issued by the State Stream 
Sanitation Committee, and that the primary purpose thereof is to re- 
duce water pollution resulting from the discharge of sewage and waste 
and not merely incidental to other purposes and functions. The deduc- 
tion herein provided for shall also be allowed as to plants or equip- 
ment constructed or installed before January 1, 1955, but only with 
respect to the undepreciated value of such plants or equipment. 

(14) An allowance with respect to the amortization of the cost of any emer- 
gency facility, as such facility is defined in § 168 of the Federal In- 
ternal Revenue Code of 1954, based on a period of 60 months, and an 
allowance with respect to the amortization of the cost of a grain stor- 
age facility, as such facility is defined in § 169 of the Federal Internal 
Revenue Code of 1954, based on a period of 60 months, The amount 
of such allowance for the amortization of the cost of any such facility 
shall not exceed the amount of the allowance claimed therefor by the 
taxpayer in the taxpayer’s income tax return filed with the United 
States for such income year or the amount allowable therefor pursuant 
to the provisions of § 168 or § 169 of the Federal Internal Revenue 
Code of 1954. This paragraph shall not relate to the determination of 
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the liability of any taxpayer for income tax due to the State 
of North Carolina for any income year ending on or prior to 
December 31, 1954, nor shall it affect in any way the validity 
of any assessment for income taxes due for any such year to 
the State of North Carolina heretofore made by the Commis- 
sioner of Revenue or his authorized representative, or the liability 
of any taxpayer for the payment of any tax, interest, or penalty so 
assessed, and shall apply only to construction completed and/or assets 
acquired on or subsequent to January 1, 1955. Any deduction for the 
amortization of any such facility claimed and allowed pursuant to this 
subdivision shall be in lieu of any deduction for the depreciation or 
obsolescence of such facility which would otherwise be allowed pur- 
suant to the provisions of subdivision (12) of this section. Provided. 
that the provisions of this subdivision shall apply to any corporation 
engaged in the business of operating a railroad, express service, tele- 
phone or telegraph business, or other form of public service, when such 
company is required by the Interstate Commerce Commissioner, the 
Federal Communications Commission or any successor federal regula- 
tory agency to keep records according to its standard classification of 
accounting or other prescribed accounting system only with respect to 
property acquired on, or subsequent to, January 1, 1957. 


(15) Contributions or gifts made by individuals, firms, partnerships and cor- 


porations within the income year to corporations, trusts, community 
chests, funds, foundations or associations organized, and operated ex- 
clusively for religious, charitable, literary, scientific, or educational 
purposes or for the prevention of cruelty to children or animals, no 
part of the net earnings of which inures to the benefit of any private 
stockholder or individual, or contributions or gifts made by individ- 
uals, firms, partnerships and corporations within the income tax year 
to posts or organizations of war veterans, or auxiliary units or socie- 
ties of any such posts or organizations, if such posts, organizations, 
units, or societies are organized in the United States or any of its pos- 
sessions, and if no part of their net earnings inures to the benefit of 
any private shareholder or individual, or the organization known as 
Alcoholics Anonymous or any local chapter thereof: Provided, that 
in the case of such contributions or gifts by corporations, the amount 
allowed as a deduction hereunder shall be limited to an amount not 
in excess of five per centum (5%) of the corporation’s net income as 
computed without the benefit of this subdivision or subdivision (16) 
of this section; and, provided further, that contributions made to 
North Carolina donees by corporations allocating a part of their to- 
tal net income outside this State shall not be allowed under this sub- 
division, but shall be allowed under subdivision (18) c¢ of this sec- 
tion; and, provided, that in the case of such contributions or gifts by 
partnerships such amounts shall be allocated to each partner on the 
basis of the ratio used for determining each partner’s share of the 
distributive gain or loss of the partnership, and shall be claimed to 
the extent allowable on each partner’s individual return; and, pro- 
vided further, that in the case of such contributions or gifts by in- 
dividuals, the amount allowed as a deduction shall be limited to an 
amount not in excess of fifteen per centum (15%) of the individual’s 
adjusted gross income. 


(16) Contributions by persons and corporations to the State of North 


Carolina, any of its institutions, instrumentalities, or agencies, any 
county of this State, its institutions, instrumentalities, or agencies, 
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any municipality of this State, its institutions, instrumentalities, or 
agencies, and contributions or gifts by persons or corporations to edu- 
cational institutions located within North Carolina, no part of the 
net earnings of which inures to the benefit of any private stockholder or 
individual. 


(17) Amounts actually expended by an individual, taxable under this article, 


(18) 


in maintaining one or more relatives of the taxpayer, dependent up- 
on the taxpayer for their chief support, in an institution for the care 
of mental or physical defectives irrespective of whether such depend- 
ent relatives be above or below the age of eighteen: Provided, that the 
deduction authorized in this subdivision shall apply only to actual ex- 
penditures in excess of the amounts allowed as personal exemption for 
such dependents under the provisions of subdivision (5) of subsec- 
tion (a) of § 105-149, and the maximum amount that may be deducted 
by an individual under the authorization herein stated shall not ex- 
ceed eight hundred dollars ($800.00). Provided further, that any ex- 
cess of such actual expenditures over the personal exemption for such 
dependents plus eight hundred dollars ($800.00) may be construed 
as medical expenses and may be deducted subject to the provisions of 
subdivision (11) of this section. 

a. In the case of a nonresident individual, firm or partnership, the 
deductions allowed in this section (with the exception of deduc- 
tions allowed by subdivisions (15) and (16) of this section) 
shall be allowed only if and to the extent that they are con- 
nected with income arising from sources within the State; and 
the proper apportionment and allocation of the deductions with 
respect to sources of income within and without the State shall 
be determined under rules and regulations prescribed by the 
Commissioner of Revenue. 

b. In the case of a nonresident individual, firm or partnership, de- 
ductions as provided for and as limited by subdivisions (15) 
and (16) of this section shall be allowed only if the donees 
shall have an office in this State and be actively engaged in this 
State in performing the functions for which the said donees 
were organized. 

c. Corporations allocating a part of their total net income outside 
North Carolina under the provisions of G. S. 105-134 shall 
deduct from total income allocable to North Carolina contribu- 
tions made to North Carolina donees qualified under subdivi- 
sions (15) and (16) of this section or made through North 
Carolina offices or branches of other donees qualified under 
the above-mentioned subdivisions of this section; provided, 
such deductions for contributions made to North Carolina 
donees qualified under subdivision (15) of this section shall 
be limited in amount to five per cent (5%) of the total in- 
come allocated to North Carolina as computed without the 
benefit of this deduction for contributions. 


(19) In computing net income no deduction shall be allowed under this sec- 


tion for “ordinary and necessary expenses”; rental expense, interest 
expenses, taxes or contributions being otherwise deductible under this 
section, if (i) the same are not actually paid within the taxable year 
or within the time fixed by statute for filing the taxpayer’s return; 
and (1i) if, by reason of the method of accounting of the person or 
corporation to whom the payment is to be made, the amount thereof 
is not, unless actually paid, includable in the gross income of such 
person or corporation for the taxable year in which or with which the 
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taxable year of the taxpayer ends. In the case of taxpayers who keep 
their accounts and report for income tax purposes on a cash basis, items 
of expenditure of such nature as specified above in this subdivision 
shall not be allowed as a deduction unless such were actually paid with- 
in the income year for which a report is made. 


(20) Reasonable amounts paid by employers within the income year to trusts 


which qualify for exemption under subdivision (10) of § 105-138; 
provided, that amounts which are deductible for federal income tax 
purposes shall be prima facie allowable as deductions hereunder ; pro- 
vided further, that, in the case of taxpayers on the accrual basis, they 
shall be deemed to have made payments on the last day of the year 
of accrual if actual payments are made within the time fixed by stat- 
ute for filing the taxpayer’s return. This subdivision shall be effective 
from and after January first, one thousand nine hundred and _ forty- 
two. 


(21) Payments made by a divorced or estranged spouse to his or her spouse 


who is living separate and apart from the spouse making such pay- 
ment for the separate support and maintenance of such spouse, ex- 
cept that only such amounts may be deducted under this subdivision 
as are includable in the gross income of the spouse receiving such 
payments under the provisions of G. S. 105-141.2. Provided, that any 
individual who reports his income to the State of North Carolina on the 
accrual basis may claim the deduction authorized by this subdivision 
if the payments claimed as a deduction are actually made within the 
time fixed by statute for filing the taxpayer’s return. 


(22) Individual income taxpayers whose income is reportable to the State 


for income tax purposes, may, at their option, under such rules and 
regulations as the Commissioner of Revenue may prescribe, elect to 
claim a standard deduction equal to ten per cent (10%) of their ad- 
justed gross income or five hundred dollars ($500.00), whichever is 
the lesser, in lieu of all deductions other than those incurred in the de- 
riving of the income and other than personal exemptions and dependency 
deductions provided that where both spouses have income taxable in 
this State and one spouse elects to take credit for the standard deduc- 
tion provided herein, the other spouse must also take such standard 
deduction. For the purpose of this subdivision, the phrase “adjusted 
gross income” shall mean adjusted gross income as defined in G. S. 
105-141.3 of this article. 

Provided, further, that the provisions of this subdivision shall not 
apply to taxpayers who are not residents of this State. 


(23) As to employers, the amount of the salary or other compensation of an 


employee which is paid for a period of not more than twenty-four 
months after the employee’s death to his estate, widow, or heirs pro- 
vided such payment is made in recognition of services rendered by 
the employee prior to his death and is reasonable in amount. 


(19395 ¢. 158; s. 32271941, «950! s. 5° 1943,%¢.400).s: 4% c.,668%'1945;. c. 708, 
gee oy 52.62 or 194/, ch o0lasu4 ca oe4s 1949 c,.392) $:351951) c. 643, s. 4; 
erat / es. 4~ 195350 ¢. 1031. §. 1 195580. hoe tt 1 2055.en 1100 s: 1s c-1331, 
mle ecw looz tote: c.1343,.s8, 1671957 SolS40Msss. 4) 285519598 &)1259,: 8.) 4; 
Pelee. 20) wee lec 1148 -°1963;..c57 1160s, 22) 

Editor’s Note.—The first 1943 amend- rewrote subdivision (15). The second 1943 
ment added the second exception in sub- amendment rewrote subdivision (15). 
division (5), and made changes in subdi- The first 1945 amendment rewrote sub- 
division (6). It also inserted subdivision division (9), added subdivisions (11) and 
(8), made changes in subdivision (9), and (20) and added the second sentence of 
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subdivision (19). The second 1945 amend- 
ment added a sentence of subdivision (7). 

The first 1947 amendment added _ sub- 
divisions (2) and (3), changed subdivisions 
(10) and (11) and substituted “forty-two” 
for “forty-four” at the end of subdivision 
(20). The second 1947 amendment inserted 
in subdivision (15) the provision as to con- 
tributions to organizations of war veterans, 
GrGs 

The 1949 amendment added subdivision 
(21) and made other changes. 

The first 1951 amendment rewrote the 
last sentence of subdivision (3) and made 
changes in subdivision (21). The second 
1951 amendment inserted a former sen- 
tence in subdivision (7). 

The first 1953 amendment added the last 
paragraph to subdivision (12). The second 
1953 amendment substituted “fifteen 
(15%)” in lieu of “ten (10%)” near the 
end of subdivision (15) and added subdivi- 
sion (22). 

The first 1955 amendment inserted sub- 
division (13). The second 1955 amendment 
changed subdivision (12). The third 1955 
amendment added paragraph d of sub- 
division (1) and inserted subdivision (14). 
The fourth 1955 amendment changed a 
former subsection, and the fifth 1955 
amendment rewrote subdivision (7). 

The 1957 amendment added the second 
and third paragraphs of subdivision (7), 
and inserted in the first paragraph the next 
to last sentence. The amendment rewrote 
paragraph c of subdivision (9) and made 
changes in paragraph d. It increased the 
amount at the end of present paragraph a 
of subdivision (11) from $2,500 to $5,000, 
and deleted from subdivision (12) the for- 
mer provision that it should “not apply to 
any corporation the net income of which 
is required to be computed under the pro- 
visions of § 105-136.” It also deleted the 
same provision from the end of subdivi- 


sion (14) and added the proviso thereto. 


The amendment changed subdivision (17), 
rewrote the first part of subdivision (19), 
substituted ‘‘the time fixed by statute for 
filing the taxpayer’s return” for “sixty 
days after the close of such year” in sub- 
division (20), rewrote subdivisicns (21) 
and (22) and added subdivision (23) 

The 1959 amendment rewrote the first 
paragraph of subdivision (7) and_ sub- 
stituted ‘‘net” for “gross” in the second 
sentence of the second paragraph. It also 
added the last sentence to the last para- 
graph of subdivision (12). 

The first 1961 amendment struck out 
the colon after “individual” and before 
the first proviso in subdivision (15), in- 
serted a comma in lieu thereof, and added 
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the following: “or the organization known 
as Alcoholics Anonymous or any local 
chapter thereof:”. Section 2 of the amenda- 
tory act made it applicable to all gifts or 
contributions made to Alcoholics Anony- 
mous or any local chapter thereof on or 
after January 1, 1961. 

The second 1961 amendment, effective 
as of Jan. 1, 1961, rewrote subdivision (18). 

The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 1, 
1963, rewrote the first sentence of subdi- 
vision (5) and deleted the second sentence 
thereof; rewrote subdivision (6); added 
the third sentence to the second paragraph 
of subdivision (7); substituted “personal 
exemptions, nonbusiness deductions and 
prior year losses” for “contributions, per- 
sonal exemptions, prior year losses, taxes 
on property held for personal use, and in- 
terest on debts incurred for personal rather 
than business purposes” in subparagraph 2, 
deleted former subparagraph 5, and redes- 
ignated subparagraph 6 as subparagraph 5 
in paragraph d of subdivision (9); rewrote 
subdivision (11); substituted the present 
four provisos at the end of subdivision 
(15) for the former two provisos; added 
the provisions as to contributions to educa- 
tional institutions at the end of subdivision 
(16); rewrote paragraph c of subdivision 
(18), making the deduction mandatory and 
deductible from total, instead of net, in- 
come allocable to North Carolina; deleted 
the former second sentence of subdivision 
(21) and also “further” near the begin- 
ning of the present second sentence of 
that subdivision; and deleted the forrner 
second proviso at the end of the first sen- 
tence of subdivision (22), defining “ad- 
justed gross income” and added the second 
sentence thereto. 

For comment on subdivision (19), see 17 
N. C. Law Rev. 383. For discussion of the 
provisions of this and other sections of the 
North Carolina income tax law designed 
to guard against excessive duplicate tax- 
ation, see 27 N. C. Law Rev. 582. 

For brief comment on the second 195i 
amendment, see 29 N. C. Law Rev. 415. 

For comment on the 1953 amendments, 
see 31 N. C. Law Rev. 436, 439. 

For note on income tax consequences of 
alimony payments, see 29 N. C. Law Rev. 
319. 

For notes as to employees’ death bene- 
fits and the relation between trust income 
and beneficiary income under the 1957 
amendments, see 36 N. C. Law Rev. 163, 
166. 

Constitutionality of subdivision (18).— 
Subdivision (18) of this section limiting 
the right of a nonresident taxpayer, in com- 
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puting his net income taxable by this 
State, to claim only those deductions which 
are related to his business in this State, is 
valid and does not constitute an unlawtul 
discrimination in that residents of this 
State are permitted personal deductions 
not allowed to the nonresident, since only 
the income of the nonresident earned with- 
in this State is subject to income taxes 
here. Stiles v. Currie, 254 N. C. 197, 118 S. 
E. (2d) 428 (1961). 

Income from Business Situated in An- 
other State—In order for a resident tax- 
payer to be entitled to deduct income de- 
rived from a business situated in another 
state from his income taxable by this 
State, the taxpayer must show that he has 
a business or investment in such other 
state, that the income therefrom is taxable 
in that state, and that the questioned in- 
come is derived from such business or in- 
vestment. Sabine v. Gill, 229 N. C. 599, 51 
Soe (2d))15(1948), 

What are “ordinary and necessary” ex- 
penses necessarily vary in individual cases, 
and depend upon the nature of a particular 
business, its size, its location, its mode of 
operations, and to some extent the business 
customs and practices prevailing at the 
time and in the locality or area where the 
taxpayer operates. Therefore, in order to 
take care of the varying situations as they 
arise, this section should be left flexible 
in form for application in individual cases 
according to the practical meaning of the 
statutory language. Wiscassett Mills Co. 
v. Shaw, 235 N. C. 14, 68 S. E. (2d) 816 
(1952). 

In order for an item of expense to be 
deductible it must be both an “ordinary” 
expense and a “necessary” expense, since 
these words are used conjunctively. Also 
of controlling significance is this phrase 
appearing in the section: “in carrying on 
any trade or business.” Here, the conno- 
tation is that the expense in order to be 
deductible must relate to the cost of 
“carrying on” the business, and carrying 
on a business in plain language means op- 
erating the business. Therefore, it would 
seem that an expense in order to be de- 
ductible within the purview of this section 
not only must be an “ordinary and neces- 
sary” business expense, but as a general 
rule it must relate in a substantial way to 
the costs of current operations,—to the cost 
of producing the gross income from which 
the deduction is sought. Wiscassett Mills 
Co. v. Shaw, 235 N. C. 14, 68 S. E. (2d) 
816 (1952). 

Capital Expenditures Not Deductible.— 
This section does not sanction the deduc- 
tion of an expenditure the underlying pur- 
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pose and predominant effect of which are 
to provide permanent improvements or 
betterments reasonably calculated to en- 
hance the value of the taxpayer’s business 
or property for a period substantially be- 
yond the year in which the outlay is made. 
Such an outlay is a capital expenditure, as 
distinguished from. an item of normal 
operating business expense, and it is not 
deductible for income tax purposes. Wis- 
cassett Mills Co. v. Shaw, 235 N. C. 14, 
68 S. E. (2d) 861 (1952). 

Ordinarily, the expense of installing 
sewers is treated as a capital expenditure 
and is not deductible under this section. 
And the fact that the taxpayer does not 
own the property on which the mains were 
laid and did not by contractual arrange- 
ment with the city acquire some vested 
property rights therein in return for the 
sums paid to the city does not have the 
effect of transforming these capital ex- 
penditures into ordinary and _ necessary 
business expenses to be written off entirely 
within the year. Wiscassett Mills Co. v. 
Dla wamteo ue Ne Cue 4 seOSmiIS a He Codi ai 
(1952). 

Subdivision (4) was intended to provide 
for the deduction only of “rentals or other 
payments” as and when the items accrue 
from year to year, and in no event may it 
be interpreted as authorizing the deduction 
in one year of a prepayment of rentals or 
other like charges for a period of years in 
advance. Wiscassett Mills Co. v. Shaw, 
201 Ne nel 4s 68h oO: eee (d))e 816" (1952). 

Advance Rentals, Bonuses, etc., to Be 
Spread Over Life of Lease.—Rentals re- 
quired to be paid for the use or possession 
of business property, not owned by the 
taxpayer and in which he has no equity, 
may usually be deducted in computing in- 
come tax. However, where an expenditure 
made by a lessee is in the nature of an in- 
vestment in property used in his trade or 
business, or is the cost, or part of the cost, 
of the lease itself, it cannot be deducted in 
toto from the lessee’s taxable income as 
an expense for the year in which it oc- 
curred, but must be recovered in annual 
allowances. Thus, advances, rentals and 
bonuses, the price paid for an assignment 
of a lease, and other similar expenditures 
by a lessee are not deductible as ordinary 
and necessary business expenses in the 
year of payment, but are required to be 
spread over the entire life of the lease. 
Wiscassett Mills Co. v. Shaw, 235 N. C. 
14, 68 S. E. (2d) 816 (1952). 

“Amount” of Gift. — Subdivision (15) 
contains no technical language. Thus, it 
must be interpreted in accordance with the 
ordinary use and common understanding 
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of the words used. According to ordinary 
use, the “amount” of a gift and the value 
of a gift have the same meaning and effect. 
It follows, then, that when a contribution 
is made in property rather than in cash, 
the amount of the gift, and the amount of 
the deduction, is the fair market value of 
the property at the time of the gift. Wis- 
cassett Mills Co. v. Shaw, 235 N. C. 14, 68 
SB. (2d) 216 (1952)2 

Determination of Deduction of Loss for 
Prior Years.—Subdivision (9) d requires 
the inclusion of nontaxable income in ar- 
riving at an allowable deduction for carry- 
over purposes to be deducted from taxable 
income in a succeeding year. Dayton Rub- 
ber ‘Cos v: Shaw, 244 N. Cla 70.1 920 50k: 
(2d) 799 (1956), decided prior to the 1963 
amendment. 


The 1957 amendment to subdivision (9) 
d enlarges the time for a loss carry-over 
and permits a taxpayer, in computing its 
income tax for the year 1957, to bring for- 
ward losses for the prior five years as a 
credit against income. Royle & Pilkington 
Co. v.. Currie, 250 N. C., 726; 110 S. BE. (2d) 
339 (1959), decided prior to the 1963 
amendment. 


Deduction by Successor Corporation of 
Loss Sustained by Submerged Corpora- 
tion.— Whether a successor corporation 1s 
entitled to deduct from its gross income 
an economic loss sustained by another 
corporation depends upon whether the 
successor corporation is for practical pur- 
poses the same and is engaged in continu- 
ing the business of the kind and character 
conducted by the corporation whose loss 
is claimed as a deduction. Good Will Dis- 
tributors (Northern), Inc. v. Shaw, 247 N. 
C. 157; 100. S? -E. (2d) 334 (1957); Good 
Will Distributors, Inc. v. Currie, 251 N. C. 
120, 110 S. KE. (2d) 880 (1959). 


Where a corporation surviving a merger 
seeks to establish its right to deduct from 
its gross income an economic loss of one 
of its submerged corporations for a prior 
year as a carry-over under this section. 
and it appears from the facts alleged that 
the submerged corporation had a profit in 
the months of the fiscal year prior to the 
merger and that it had deducted its prior 
economic loss from such net income, leav- 
ing a balance on the loss side, and further. 
that as far as the facts alleged disclosed, 
to allow the surviving corporation to make 
such deduction would result in reducing 
the surviving corporation’s income tax 
liability which had accrued on the date of 
the merger, such deduction by the sur- 
viving corporation was disallowed. Good 
Will Distributors (Northern), Inc. v. 
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Shaw, 247 N. C. 157, 100 S. E. (2d) 334 
(1957). 

The enactment of loss carry-over legis- 
lation by the General Assembly was purely 
a matter of grace. The provision should 
not be construed to give a “windfall” to a 
taxpayer who happens to have merged 
with other corporations. Its purpose is not 
to give a merged taxpayer a tax advantage 
over others who have not merged. Good 
Will Distributors, Inc. v. Currie, 251 N. C. 
120, 110 S. E. (2d) 880 (1959). 


Deduction for Depletion Not Requized 
to Be on Basis of Cost.—Deduction on 
basis of percentage of cost is applicable to 
depreciation and not to depletion. A rea- 
sonable allowance is provided for deple- 
tion. There is no requirement it should 
be on the basis of cost. In re Virginia- 
Carolina Chemical Corp., 248 N. C. 531. 
103 S. E. (2d) 823 (1958). 

Prior to the 1953 amendment to this 
section, the section permitted a reasonable 
allowance for depletion without requiring 
that it should be calculated on percentage 
of cost; the 1953 amendment made manda- 
tory that which was permissible before. 
In re Virginia-Carolina Chemical Corp., 
248 N. C. 531, 103 S. E. (2d) 823 (1958). 


Regulation in Respect to Carry-Over 
Losses Held to Comply with Subdivision 
(9) d. — The Supreme Court found no 
conflict between the Income Tax Regula- 
tion No. 2, promulgated on 10 February, 
1944, by the Commissioner of Revenue 
and followed by the Department of Rev- 
enue in its administrative practice with 
respect to carry-over losses, and the stat- 
utory provisions with respect thereto. 
Dayton Rubber Co. v. Shaw, 244 N. C. 170, 
92 S. E. (2d) 799 (1956). 


Taxes Accruing Prior to Effective Date 
of Section Not Deductible-—See Wiscas- 
sett Mills Co. v. Shaw, 235 N. C. 14, 68 
S. E. (2d) 816 (1952). 

Payments Made to Deceased Employ- 
ee’s Estate, Widow or Heirs.—Prior to the 
1957 amendment of subsection (23) of this 
section, payments by an employer in dis- 
charge of its legal obligations to compen- 
sate its employee were deductible. Boylan- 
Pearce, Inc. v. Johnson, 257 N. C. 582, 
126 S. E. (2d) 492 (1962). 

There appears to be a statutory correla- 
tion between § 105-147 (23) and the last 
paragraph of § 105-141 (a). Boylan- 
Pearce, Inc. v. Johnson, 257 N. C. 582, 
126 S. E. (2d) 492 (1962). 

The contention that payments by an 
employer to the widow of an employee 
are allowable as deductions only when a 
legal obligation to make such payments 
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exists would seem to render meaningless 
the 1957 amendment of subsection (23) of 
this section. Boylan-Pearce, Inc. v. John- 
son, 257 N. C. 582, 126 S. E. (2d) 492 
(1962). 

The 1957 amendment of subsection (23) 
of this section makes no reference to a 
previous or pre-existing ‘contract, resolu- 
tion of the board of directors, or custom,” 
of the corporation with respect to pay- 
ments by an employer to a deceased em- 
ployee’s estate, widow or heirs. Boylan- 
Pearce, Inc. v. Johnson, 257 N. C. 582, 
126°S. E. (2d) 492) (1962). 

Payments by an employer to the widow 
of a deceased executive were authorized 
and allowable as deductions under subdi- 
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vision (23) of this section in computing 
employer’s net income, and were not tax- 
able as gifts under § 105-188, and no legal 
significance was attached to the fact that 
there was no pre-existing plan or policy, 
or to the fact that the resolution authoriz- 
ing the payments was not adopted until 
some thirteen months after the death of 
the executive, or to the fact that the em- 
ployer was a so-called family corporation. 
Boylan-Pearce, Inc. v. Johnson, 257 N. C. 
582, 126 S. E. (2d) 492 (1962). 

Cited in American Equitable Assurance 
Co. v. Gold, 249 N. C. 461, 106 S. E (2d) 
875 (1959); Petition of Vanderbilt Univer- 
sity; .252) No (G2017437 1147 Sv B..(2d) 655 
(1960). 


§ 105-148. Items not deductible.—In computing net income no deduc- 
tion shall in any case be allowed in respect of : 


(1) 
(2) 


Personal, living, or family expenses. 
Any amount paid out for new buildings or for permanent improvements 


or betterments, made to increase the value of any property or estate. 


(3) 


Premiums paid on any life insurance policy except to the extent that 


such payments made by the employer are on group life insurance plans 
for the benefit of the employees, which plans have been approved by 
the Commissioner of Insurance and which premiums constitute ordi- 
nary and necessary business expense. 


Sick pay. 

Child care payments. 
Contributions to individuals. 
Commuting expenses. 


Contributions to any governmental unit, instrumentality, agency or in- 


stitution other than those contributions allowable as deductions in sub- 
divisions (15) and (16) of G. S. 105-147. (1939, c. 158, s. 323; 1941, 
G..00, 5.93 1943, c. 400, 's..4; 1959, c..1259,08. 4 = 1963. c..1169,,s. 2.) 


Editor’s Note. — The 1941 amendment 
added a provision relating to contributions 
by partnerships. This provision and one 
relating to contributions or gifts by corpo- 
rations were omitted by the 1943 amend- 
ment. 

The 1959 amendment added the excep- 
tion clause to subdivision (3). 


The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 1, 
1963, rewrote subdivisions (4) and (5), 
substituted “Commuting” for ‘“Commuta- 
tion” at the beginning of subdivision (7), 
and added subdivision (8). 


§ 105-149. Exemptions.—(a) There shall be deducted from the net in- 


come the following exemptions: 


(1) In the case of a single individual, a personal exemption of one thou- 


sand dollars ($1,000.00). 


(2) In the case of a married man with a wife living with him, two thou- 
sand dollars ($2,000.00). In the case of an individual who qualifies 
as “head of household” as defined in subdivision (3) of G. S. 105-132, 
two thousand dollars ($2,000.00) ; provided that the ‘“‘head of house- 
hold” exemption shall not be allowable to a married woman living 
with her husband except as provided in subsection (c) (2) of G. S. 
105-149. Provided, that when a husband living with his wife has a 
gross income of less than two thousand dollars ($2,000.00), whether 
taxable under this article or not, and when the wife actually furnishes 
more than one-half the support for herself and her husband, the hus- 
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band may by agreement with his wife allow her to claim the two 
thousand dollars ($2,000.00) exemption provided in this subsection 
and the husband in such case shall be entitled to claim an exemption 
of only one thousand dollars ($1,000.00): Provided, further, that if 
the two thousand dollars ($2,000.00) exemption is taken by the wife, 
the husband must file a return for the same year, regardless of whether 
he shall have a taxable income for such year. 


(3) A married woman having a separate and independent income, one thou- 


sand dollars ($1,000.00). 


(4) In the case of a widow or widower having minor child or children, nat- 


ural or adopted, two thousand dollars ($2,000.00). 


(5) Three hundred dollars ($300.00) for each dependent (as defined below) 


whose gross income for the calendar year in which the taxable year 
of the taxpayer begins is less than one thousand dollars ($1,000.00), 
or who is a child of the taxpayer either under 19 years of age or a 
student regularly enrolled for full-time study in a school, college, or 
other institution of learning. For the purpose of the preceding sen- 
tence, the term “child” means an individual who is a son or daughter 
(natural or adopted), or a stepson or stepdaughter of the taxpayer. 

For the purposes of this subsection, the term “dependent” means 
any of the following individuals over half of whose support, for the 
calendar year in which the taxable year of the taxpayer begins, was 
teceived from the taxpayer: 

a. A son or daughter (or a descendant of either), a stepson, or step- 
daughter, a brother or sister (including a brother or sister of 
the half blood), a stepbrother, stepsister, father or mother (or 
an ancestor of either), a stepfather, a stepmother, a son or 
daughter of a brother or sister, a brother or sister of the father 
or mother, a son-in-law, a daughter-in-law, a father-in-law, a 
mother-in-law, a brother-in-law, or a sister-in-law of the tax- 
payer ; 

b. An individual who was a member of the same household as the 
taxpayer ; 

c. A former member of the same household as the taxpayer or an 
individual who otherwise qualifies as a dependent of the tax- 
payer, who for the taxable year of such taxpayer receives in- 
stitutional care required by reason of a physical or mental dis- 
ability. 

The exemption provided in this subdivision for children of taxpay- 
ers shall be allowed only to the person entitled to the two thousand 
dollar ($2,000.00) exemption provided in subdivision (2) of this sub- 
section except, however, that where husband and wife are divorced and 
have children of their marriage for which they would otherwise be en- 
titled to an exemption hereunder, the parent furnishing the chief sup- 
port of his (or her) child during the income year shall be entitled to 
said exemption, irrespective of whether said parent has custody of said 
child or children or is head of the household during said year. 

Nothing in this subdivision shall be construed to allow one spouse to 
claim a three hundred dollar ($300.00) exemption for the other spouse. 


(6) In the case of a fiduciary filing a return for that part of the net income 


of estates or trusts which has not become distributable during the in- 
come year, one thousand dollars ($1,000.00). Provided, that in cases 
where two or more trusts have been established for the benefit of the 
same individual or beneficiaries the exemption allowed each of such 
trusts shall be such amount as would be determined by dividing one 
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thousand dollars ($1,000.00) 
portion to the corpus of each. 

In the case of a fiduciary filing a return for the net income received 
during the income year of a deceased resident or nonresident individ- 
ual who has died during the tax year or income year without having 
made a return, two thousand dollars ($2,000.00) if the individual was 
a married man, and one thousand dollars ($1,000.00) if the individ- 
oye single or a married woman not qualifying as “head of a house- 

old.” 

In the case of a fiduciary filing a return for an insolvent or incom- 
petent individual resident or nonresident where the fiduciary has com- 
plete charge of such net income the same exemption to which the 
beneficiary would be entitled. 

(7) In the case of a divorced person having the sole custody of a minor child 
or children and receiving no alimony for the support of himself, her- 
self, child, or children two thousand dollars ($2,000.00). 

(8) In the case of any person who is totally blind, such person shall be en- 
titled to an additional exemption of one thousand dollars ($1,000.00) 
in addition to all other exemptions allowed by law. Provided, such 
person shall submit to the Department of Revenue a certificate from 
a physician, an optometrist or from the State Commission for the 
Blind certifying that such condition exists. 

(b) The exemptions allowable under this section shall be denied to an indi- 
vidual having income both within and without this State unless the entire in- 
come of such individual is shown in his or her return to this State; and if the 
entire income of such individual is shown in his or her return, the exemptions 
allowable under this section shall be denied in the proportion that the income 
earned outside of this State bears to the total income both within and without 
this State; provided, that when an individual includes in his or her gross income 
taxable in this State income earned in another state and no deduction is claimed 
under this article because said income is earned outside of this State, such indi- 
vidual shall be allowed the same exemption under this section as a person earn- 
ing all of his or her income in this State. 

(c) The status on the last day of the income year shall determine the right to 
the exemptions provided in this section, except that : 

(1) A taxpayer shall be entitled to the exemptions for a husband, wife or 
dependents who have died during the year, 

(2) A taxpayer who shall have been divorced or separated or shall cease to 
be “head of a household” during such year shall be entitled to the ex- 
emptions as though such event had not occurred if the taxpayer’s 
status was unchanged for the major part of such income year, 

(3) A taxpayer shall be entitled to an exemption for a dependent if such 
taxpayer furnished the major part of the support of such dependent 
during the income year. (1939, c. 158, s. 324; 1941, c. 50, s. 5; 1943, 
c. 400, s. 4; 1945, c. 708, s. 4; 1947, c. 501, s 4; 1949, c. 392, s. 3; 
ChiLT 7S tT 19S Wren os 95 79d 340. si 46d 95904 enll259.s, 4; 
1963.) co 11 69s esi 


Editor’s Note. — The 1941 amendment 


ratably among such trusts in pro- 


subdivision (5) of subsection (a). 


made changes in subdivision (2) otf subsec- 
tion (a) and added a former second sen- 
tence of subdivision (5), relating to ex- 
emptions for children of taxpayers, which 
was rewritten by the 1963 amendment. 

The 1943 amendment made changes in 
the second paragraph of subdivision (6) of 
subsection (a). 

The 1945 amendment made changes in 
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It also added the proviso to the first para- 
graph of subdivision (6) and added subdi- 
vision (7). 

The 1947 amendment rewrote subsec- 
tion (b). 

The first 1949 amendment increased the 
amount at the beginning of subdivision 
(5) of subsection (a) from two hundred to 
three hundred dollars, and the second 1949 
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amendment added subdivision (8). 

The 1951 amendment added the provisos 
to subdivision (2) of subsection (a) and 
rewrote the proviso in subdivision (8) 
thereof. 

The 1957 amendment changed subsec- 
tion (a) by substituting “one thousand 
dollars ($1,000.00)” for “five hundred dol- 
lars ($500.00)” near the beginning of the 
present third sentence of subdivision (2) 
and adding the exception clause in the 
next to the last paragraph of subdivision 
(5). The amendment also rewrote subsec- 


Cu. 105. Taxation 


§ 105-151 


The 1959 amendment substituted “two 
thousand dollars ($2,000.00)” for “one 
thousand dollars ($1,000.00)” near the be- 
ginning of the present third sentence of 
subdivision (2) of subsection (a). 

The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 
1, 1963, deleted all of the first sentence of 
subdivision (2) of subsection (a) providing 
an exemption for the head of a household 
and inserted the present second sentence 
therein. It also rewrote subdivision (5) of 
subsection (a). 


tion (c). 


§ 105-150. Exemption as to insurance or other compensation re- 
ceived by veterans.—Any American residing in the State of North Carolina 
who joined any of the allied armies during the World War and who, on account 
of injuries received while in service, receives insurance or compensation from any 
of the allied countries is hereby exempt from liability for income tax on such in- 
surance or compensation in the State of North Carolina. The benefits of this sec- 
tion are hereby extended to and include those coming within the provisions of 
said section serving at any time between December seventh, one thousand nine 
hundred and forty-one and the termination of World War II. (1929, c. 184; 
1945, c. 968, s. 1.) 

Editor’s Note. — The 1945 amendment 
added the second sentence of this section. 


§ 105-151. Tax credits for income taxes paid to other states by in- 
dividuals. — (a) Individuals who are residents of this State shall be allowed a 
credit against the taxes imposed by this article for income taxes imposed by and 
paid to another state or country on income taxed under this article, subject to 
the following conditions: 


(1) The credit shall be allowed only for taxes paid to such other state or 
country on income derived from sources within such state or country 
which is taxed under the laws thereof irrespective of the residence or 
domicile of the recipient; provided, that whenever a taxpayer who 
is deemed to be a resident of this State under the provisions of this 
article and who is deemed also to be a resident of another state or 
country under the laws of such other state or country the Commis- 
sioner of Revenue may, in his discretion, allow a credit against the 
taxes imposed by this article for such taxes imposed by and paid to 
such other state or country on income taxed under this article. 

(2) The fraction of the gross income for North Carolina income tax pur- 
poses which is subject to income tax in another state or country shall 
be ascertained and the North Carolina net income tax before credit 
under this section shall be multiplied by such fraction. The credit al- 
lowed shall be either the product thus calculated or the income tax 
actually paid the other state or country whichever is smaller. 

(3) Receipts showing the payment of income taxes to another state or coun- 
try and a true copy of a return or returns upon the basis of which 
such taxes are assessed must be filed with the Commissioner of Rev- 
enue at, or prior to, the time credit is claimed. If credit is claimed on 
account of a deficiency assessment, a true copy of the notice assess- 
ing or proposing to assess the deficiency, as well as a receipt showing 
the payment of the deficiency, must be filed. 

(b) Ifa fiduciary is required to pay a tax to this State for an estate or trust 
for which he acts which estate or trust is resident in this State and is also resi- 
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dent in another state or country, he shall, notwithstanding the limitations con- 
tained in subsection (a) of this section, be allowed a credit against the taxes im- 
posed by this article for income taxes imposed by and paid to such other state 
or country in accordance with the formula contained in subdivision (2) of sub- 
section (a) of this section and the requirements of subdivision (3) of subsec- 
tion (a) of this section. 

(c) A resident beneficiary of an estate or trust who is taxed under this article 
on the income received from the estate or trust shall be allowed a credit against 
the taxes imposed by this article on such income for income taxes paid by the fi- 
duciary to another state or country on such income in accordance with the for- 
mula contained in subdivision (2) of subsection (a) of this section and the re- 
quirements of subdivision (3) of subsection (a) of this section. 

(d) If any taxes paid to another state or country for which a taxpayer has 
been allowed a credit under this section are at any time credited or refunded to 
the taxpayer, a tax equal to that portion of the credit allowed for such taxes so 
credited or refunded shall be due and payable from the taxpayer within thirty 
(30) days from the date of the receipt of the refund or the notice of the credit. 
If the amount of such tax is not paid within thirty (30) days of receipt or notice 
the taxpayer shall be subject to the penalties and interest on delinquent payments 
provided for in subchapter I of this chapter. 

(e) If a partnership is engaged in the practice of a profession which either 
under the laws of this State or under the code of ethics of such profession may 
not be practiced by a corporation, and such partnership maintains a place of busi- 
ness in this State and also a place of business in another state or country, no 
member of such partnership who is a resident of this State shall be required to 
include as a part of his income which is subject to the taxes imposed by this ar- 
ticle any part of his share of the gross income of such partnership which is earned 
in such other state or country in the practice of such profession, and which is 
subject to income taxes imposed by such other state or country, and shall not be 
entitled to deduct under G. S. 105-147 his share of any of the expenses, taxes or 
losses which are attributable to such partnership’s practice of such profession in 
such other state or country, but the income so excluded shall be shown in his re- 
turn for the purpose of prorating the exemptions allowed by G. S. 105-149 as 
therein, provided.5 (1939, c...158,.s. 325; 1941, c. 50, s. 5; c. 204, s. 1; 1943, c. 
AO 56664 4195/7 Gy 1540, Soot 501 903,1C.u1 109, «8: 2.) 


Editor’s Note.—The 1957 amendment re- 
wrote this section as changed by the 1941 
and 1945 amendments. 

The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 1, 
1963, added the proviso at the end of sub- 
division (1) of subsection (a). It also, ef- 
fective Jan. 1, 1964, deleted former subdi- 
vision (2) of subsection (a), redesignated 
former subdivisions (3) and (4) thereof 


as present subdivisions (2) and (3), de- 
leted former subsection (d), and redesig- 
nated former subsections (e) and (f) as 
present subsections (d) and (e). 

For discussion of the provisions of this 
and other sections of the North Carolina 
income tax law designed to guard against 
excessive duplicate taxation, see 27 N. C. 
Law Rev. 582. 


§ 105-152. Returns.—(a) The following persons shall file with the Com- 


missioner of Revenue an income tax return under affirmation, showing therein 
specifically the items of gross income and the deductions allowed by this article, 
and such other facts as the Commissioner may require for the purpose of making 
any computation required by this article: 

(1) Every resident or nonresident who has a gross income during the in- 
come year which is in excess of the personal exemption to which he 
or she is entitled under the provisions of G. S. 105-149 (a), without 
the inclusion of the exemptions for dependents provided under sub- 
division (5) of said subsection, any part of which is subject to taxa- 
tion in this State. 
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(2) Every resident or nonresident required under the provisions of G. S. 
105-149 (b) to prorate his exemption and who has a gross income 
during the income year from sources both within and without this 
State in excess of the prorated exemption, any part of which is sub- 
ject to taxation in this State. 

(3) Every partnership having a place of business in the State as provided 
in G. S. 105-154. 

(4) Every corporation doing business in this State. 

(5) Any person or corporation whom the Commissioner believes to be lia- 
ble for a tax under this article, when so notified by the Commissioner 
of Revenue and requested to file a return. 


(b) If the taxpayer is unable to make his own return, the return shall be made 
by a duly authorized agent or by a guardian or other person charged with the 
care of the person or property of such taxpayer. 

(c) The return of a corporation shall be signed by either its president, vice 
president, treasurer, assistant treasurer, secretary or assistant secretary. ‘There 
shall be annexed to the return the affirmation of the officer signing the same, which 
shall be in the form prescribed in G. S. 105-155 of this article, and the same pen- 
alties prescribed in G. S. 105-155 shall apply to any person making willful mis- 
statements in said returns. 

(d) The return of an individual, who, while living, received income in excess 
of the exemption during the income year, and who has died before making the 
return, shall be made in his name and behalf by the administrator, or executor 
of the estate, and the tax shall be levied upon and collected from his estate. 


(e) When the Commissioner of Revenue has reason to believe that any tax- 
payer so conducts the trade or business as either directly or indirectly to distort 
his true net income and the net income properly attributable to the State, whether 
by the arbitrary shifting of income, through price fixing, charges for service, or 
otherwise, whereby the net income is arbitrarily assigned to one or another unit 
in a group of taxpayers carrying on business under a substantially common con- 
trol, he may require such facts as he deems necessary for the proper computation 
of the entire net income and the net income properly attributable to the State, 
and in determining same the Commissioner of Revenue shall have regard to the 
fair profit which would normally arise from the conduct of the trade or business. 

({) When any corporation liable to taxation under this article conducts its 
business in such a manner as either directly or indirectly to benefit the members 
or stockholders thereof or any person interested in such business by selling its 
products or goods or commodities in which it deals at less than the fair price 
which might be obtained therefor, or where a corporation, a substantial portion 
of whose capital stock is owned either directly or indirectly by another corpora- 
tion, acquires and disposes of the products of the corporation so owning a sub- 
stantial portion of its stock in such a manner as to create a loss or improper net 
income for either of said corporations, or where a corporation, owning directly 
or indirectly a substantial portion of the stock of another corporation, acquires 
and disposes of the products of the corporation of which it so owns a substantial 
portion of the stock in such manner as to create a loss or improper net income for 
either of said corporations, the Commissioner of Revenue may determine the 
amount of taxable income of either or any such corporations for the calendar or 
fiscal year, having due regard to the reasonable profits which, but for such ar- 
rangement or understanding, might or could have been obtained by the corpora- 
tion or corporations liable to taxation under this article from dealing in such prod- 
ucts, goods or commodities. (1939, c. 158, s. 326; 1941, c. 50, s. 5; 1943, c. 400, 
s. 4: 1945, c. 708, s. 4; 1951, c. 643, s. 4; 1957, c. 1340, s. 4.) 

Editor’s Note. — The 1941 amendment required return and settlement of tax by 
struck out a former provision relating to corporation before dissolution. The 1943 
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appearing after the introductory  para- 
graph. It also rewrote the first sentence 
of subsection (c). 

Cited in Garrou Knitting Mills v. Gill, 
228 N. C. 764, 47 S. E. (2d) 240 (1948). 


amendment rewrote subsection (a), and 
the 1945 amendment rewrote subsection 


(ey. 

The 1951 amendment inserted a new 
subdivision of subsection (a). The 1957 
amendment rewrote all of subsection (a) 


§ 105-153. Fiduciary returns.—(a) Every fiduciary subject to taxation 
under the provisions of this article, as provided in § 105-139, shall make a re- 
turn under oath for the individual, estate or trust for whom or for which he acts, 
if the net income thereof exceeds the personal exemptions. 

(b) The return made by a fiduciary shall state specifically the items of gross 
income and the deductions and exemptions allowed by this article, and such other 
facts as the Commissioner of Revenue may prescribe. 

(c) Fiduciaries required to make returns under this article shall be subject to 
all the provisions of this article which apply to individuals. (1939, c. 158, s. 327.) 


§ 105-154. Information at the source.—(a) Every individual, partner- 
ship, corporation, joint-stock company or association, or insurance company, be- 
ing a resident or having a place of business or having one or more employees, 
agents or other representatives in this State, in whatever capacity acting, includ- 
ing lessors or mortgagors of real or personal property, fiduciaries, employers, and 
all officers and employees of the State or of any political subdivision of the State 
and all officers and employees of the United States of America or of any political 
subdivision or agency thereof having the control, receipt, custody, disposal, or pay- 
ment of interest (other than interest coupons payable to bearer), rent, salaries, 
wages, premiums, annuities, compensations, remunerations, emoluments or other 
fixed or determinable annual or periodical gains, profits, and incomes above ex- 
emptions allowed in this article, paid or payable during any year to any taxpayer, 
shall make complete return thereof to the Commissioner of Revenue under such 
regulations and in such form and manner and to such extent as may be prescribed 
by him. The filing of any report in compliance with the provisions of this sec- 
tion by a foreign corporation shall not constitute an act in evidence of and shall 
not be deemed to be evidence that such corporation is doing business in this State. 

(b) Every partnership having a place of business in the State shall make a re- 
turn, stating specifically the items of its gross income and the deductions allowed 
by this article, and shall include in the return the names and addresses of the 
individuals who would be entitled to share in the net income if distributable, and 
the amount of the distributive share of each individual, together with the distribu- 
tive shares of corporation dividends. The return shall be signed by one of the 
partners under affirmation in the form prescribed in § 105-155 of this article, and 
the same penalties prescribed in § 105-155 shall apply in the event of a willful 
misstatement. 

(c) Every corporation doing business or having a place of business in this State 
shall file with the Commissioner of Revenue, on such form and in such manner as 
he may prescribe, the names and addresses of all taxpayers, residents of North 
Carolina, to whom dividends have been paid and the amount of such dividends 
during the income year. (1939, c. 158, s. 328; 1945, c. 708, s. 4; 1957, c. 1340, 
s. 4.) 


Editor’s Note.—The 1945 amendment re- 


wrote the second sentence of subsec- 
tion (b). 
The 1957 amendment inserted immedi- 


ately following “business” near the begin- 
ning of subsection (a) the words “or hav- 
ing one or more employees, agents or other 
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representatives.” It also inserted near the 
middle of the first sentence ‘“‘and all officers 
and employees of the United States of 
America or of any political subdivision or 
agency thereof.” It further added the sec- 
ond sentence. 
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§ 105-155. Time and place of filing returns.—Returns shall be in such 
form as the Commissioner of Revenue may from time to time prescribe, and shall 
be filed with the Commissioner at his main office, or at any branch office which 
he may establish. The return of every person reporting on a calendar year basis 
shall be filed on or before the fifteenth day of April in each year, and the return 
of every person reporting on a fiscal year basis shall be filed on or before the fif- 
teenth day of the fourth month following the close of the fiscal year. The return 
of a corporation reporting on a calendar year basis shall be filed on or before 
the fifteenth day of March in each year, and the return of a corporation report- 
ing on a fiscal year basis shall be filed on or before the fifteenth day of the third 
month following the close of the fiscal year. In case of sickness, absence, or other 
disability or whenever in his judgment good cause exists, the Commissioner may 
allow further time for filing returns. Any corporation which shall dissolve or with- 
draw from business in this State shall file its return for the then current income 
year within seventy-five days after the date of such dissolution or withdrawal. 

There shall be annexed to the return the affirmation of the taxpayer making 
the return in the following form: “I hereby affirm that this return, including the 
accompanying schedules and statements (if any) has been examined by me, and, 
to the best of my knowledge and belief, is true and complete and is made in good 
faith covering the taxable period stated, pursuant to the Revenue Act of one thou- 
sand nine hundred and thirty-nine, as amended and the regulations issued under 
authority thereof, and that this affirmation is made under the penalties prescribed 
by law.” The Commissioner shall cause to be prepared blank forms for 
the said returns, and shall cause them to be distributed throughout the State, 
and to be furnished upon application; but failure to receive or secure the form 
shall not relieve any taxpayer from the obligation of making any return herein 
required. (1939, c. 158, s. 329; 1943, c. 400, s. 4; 1951, c. 643, s. 4; 1953, c. 1302, 
sti4e 1955:. ch 7578.71 519575 cm 340i6.24 190s sexed GOracreZa) 


Editor’s Note.—The 1943 amendment re- 
wrote the second paragraph. 

The 1951 amendment inserted a former 
sentence of the first paragraph relating to 
fiduciary returns. And the 1953 amend- 
ment rewrote the second paragraph. 

The 1955 amendment omitted the former 
reference to fiduciary returns in the first 
paragraph, and made the State law con- 
form to the federal law as to the time for 


the former sentence of the second para- 
graph which read: “The return shall also 
be signed by a competent witness of the 
signature.” 

The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 1, 
1963, deleted the former second sentence 
of the second paragraph. 

For brief comment on the 1953 amend- 
ment, see 31 N. C. Law Rev. 441. 


filing returns. Applied in Winston-Salem v. Powell 
The 1957 amendment added the last sen- Paving Co., 7 F. Supp. 424 (1934). 

tence of the first paragraph, and deleted 
§ 105-156. Failure to file returns; supplementary returns. — If the 


Commissioner of Revenue shall be of the opinion that any taxpayer has failed to 
file a return or to include in a return filed, either intentionally or through error, 
items of taxable income, he may require frem such taxpayer a return or supple- 
mentary return, under oath, in such form as he shall prescribe, of all the items 
of income which the taxpayer received during the year for which the return is 
made, whether or not taxable under the provisions of this article. If from a sup- 
plementary return or otherwise the Commissioner finds any items of income, tax- 
able under this article, have been omitted from the original return, or any items 
returned as taxable that are not taxable, or any item of taxable income overstated, 
he may require the items so omitted to be disclosed to him under oath of the 
taxpayer, and to be added to or deducted from the original return. Such supple- 
mentary return and the correction of the original return shall not relieve the tax- 
payer from any of the penalties to which he may be liable under any provision of 
this article. The Commissioner may proceed under the provisions of § 105-241.1, 
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whether or not he requires a return or a supplementary return under this section. 


P1939 rc: 158/333 1% 1959) -91259,;s. 8.) 


Editor’s Note. — The 1959 amendment 
substituted in the last sentence ‘“105-241.1” 
fore 105-159 


§ 105-156.1. Effective dates of 1957 amendments to article 4; de- 
termination of corporate income for income years beginning or ending 
in 1957. — Except as otherwise expressly provided herein, the amendments to 
this article by Session Laws 1957, c. 1340, s. 4, shall take effect for income years 
beginning on or after January first, one thousand nine hundred fifty-seven. Pro- 
vided, however, that with reference to corporations having income years begin- 
ning subsequent to December 31, 1956, and before July 1, 1957, the amendments 
to G. S$. 105-134 and the repeal of G. S. 105-136, and the deletion of former sub- 
section 10 of G. S. 105-147 to the extent that it applies to corporations, shall not 
apply prior to July 1, 1957. Corporations having income years beginning subse- 
quent to December 31, 1956, and prior to July 1, 1957, shall determine their net 
taxable income for such years both under the provisions, as applicable, of G. S. 
105-134, former subsection 10 (a) of G. S. 105-147, and G. S. 105-136, as in 
effect prior to the effective date of Session Laws 1957, c. 1340, s. 4, and under 
the provisions of G. S. 105-134 as amended by Session Laws 1957, c. 1340, s. 4. 
The amount of net taxable income ascertained under the provisions, as applicable, 
of G. S$. 105-134, former subsection 10 (a) of G. S. 105-147, and G. S. 105-136, 
as in effect prior to the effective date of Session Laws 1957, c. 1340, s. 4, shall 
be prorated according to the number of days in the income year occurring prior 
to July 1, 1957, and the amount of net taxable income ascertained under G. S. 
105-134 as amended by Session Laws 1957, c. 1340, s. 4, shall be prorated ac- 
cording to the number of days in the income year subsequent to June 30, 1957, 
and the amounts so prorated shall be added together and shall be the net taxable 
income of such corporation for the income year. 

Provided further, that corporations having income years ending subsequent to 
June 30, 1957, and prior to December 31, 1957, shall determine their net taxable 
income for such years both under the provisions, as applicable, of G. S. 105-134, 
former subsection 10 (a) of G. S. 105-147, and G. S. 105-136, as in effect prior 
to the effective date of Session Laws 1957, c. 1340, s. 4, and under the provi- 
sions of G. §. 105-134 as amended by Session Laws 1957, c. 1340, s. 4. The 
amount of net taxable income ascertained under the provisions, as applicable, of 
G. S. 105-134, former subsection 10 (a) of G. S. 105-147, and G. S. 105-136, as 
in effect prior to the effective date of Session Laws 1957, c. 1340, s. 4, shall be 
prorated according to the number of days in the income year occurring prior to 
July 1, 1957, and the amount of net taxable income ascertained under G. S. 105- 
134 as amended by Session Laws 1957, c. 1340, s. 4, shall be prorated accord- 
ing to the number of days in the income year subsequent to June 30, 1957, and 
the amounts so prorated shall be added together and shall be the net taxable in- 
come of such corporation for the income year. 

Any corporation feeling that the above-prescribed method for determining taxes 
due for income years beginning subsequent to December 31, 1956, and prior to 
July 1, 1957, results in an improper determination of its taxes for said year may 
obtain a redetermination of its taxes for said year by showing by clear evidence 
to the satisfaction of the Tax Review Board its correct tax for said year. In or- 
der to obtain such a redetermination, the taxpayer must file, prior to March 1, 
1958, with the Board a petition praying for said redetermination and setting forth 
the grounds therefor. After proper hearing, the Board shall enter an order deny- 
ing the prayer or redetermining the tax due in accordance with its findings. To 
the extent practicable and consistent with the provisions of this section, the pro- 
cedural provisions of G. S. 105-134 (6) g shall apply to the petition and hearing 
under this section. (1957, c. 1340, s. 4.) 
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Collection and Enforcement of Income Tax. 


§ 105-157. Time and place of payment of tax.—(a) Except as other- 
wise provided in this section and in article 4A and article 4B of this chapter, the 
fuli amount of the tax payable as shown on the face of the return shall be paid 
to the Commissioner ot Revenue at the office where the return is filed at the time 
fixed by law for filing the return. 

If the taxpayer is a corporation and the amount of the tax exceeds fifty dollars 
($50.00), payment may be made in two equal installments: One half on the date 
the return is filed, and one half on or before the fifteenth day of the sixth month 
following the month in which the return was originally due to be filed, with in- 
terest on the deferred payment at the rate of six per cent (6%) per annum from 
the date the return was originally due to be filed. If the taxpayer is a corporation 
and the amount of the tax exceeds four hundred dollars ($400.00), payment may 
be made in four equal installments: One fourth at the time of filing the return, 
one fourth on or before the fifteenth day of the third month following the month 
in which the return was originally due to be filed, one fourth on or before the 
fifteenth day of the sixth month following the month in which the returr was 
originally due to be filed, and one fourth on or before the fifteenth day of the 
ninth month following the month in which the return was originally due to be 
filed, with interest on deferred payments at the rate of six per cent (6%) per 
annum from the date the return was originally due to be filed. 


In the event any deferred payment is not made when due, then the entire bal- 
ance of the tax will immediately become due and collectible, and interest upon 
such outstanding balance shall be added at the rate of six per cent (6%) per an- 
num from the date the return was originally due to be filed until paid. 

(b) The tax may be paid with uncertified check during such time and under 
such regulations as the Commissioner of Revenue shall prescribe; but if a check 
so received is not paid by the bank on which it is drawn, the taxpayer by whom 
such check is tendered shall remain liable for the payment of the tax and for all 
legal penalties the same as if such check had not been tendered. (1939, c. 158, 
$3932511943,/°CF-400, 182.4 221947 e500 loss) Aen 105 cw 64955 cd O55 icy ee 
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Editor’s Note.—The 1947 amendment re- 
wrote subsection (a) as changed by the 
1943 amendment, which also changed the 
interest rate in former subsection (b) from 
six to four per cent. 

The 1951 and 1955 amendments rewrote 
subsection (a). 

The 1959 amendment, effective as of 
Jan. 1, 1960, rewrote the first paragraph 
of subsection (a). 

The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 1, 
1963, deleted the former proviso at the 


end of the first paragraph of subsection 
(a), relating to the unavailability of the 
deferred payment option for income years 
beginning on and after Jan. 1, 1960; de- 
leted the former second paragraph of sub- 
section (a); rewrote the third, now sec- 
ond, paragraph of subsection (a); deleted 
former subsection (b); and redesignated 
former subsection (c) as present subsec- 
tion (b). 

See note to § 105-155. 

Applied in Winston-Salem y. Powell 
Paving Co., 7 F. Supp. 424 (1934). 


§ 105-158: Repealed by Session Laws 1959, c. 1259, s. 9. 


§ 105-159. Corrections and changes.—lIf the amount of the net income 


for any year of any taxpayer under this article, as reported or as reportable to the 
United States Treasury Department, is changed, corrected, or otherwise deter- 
mined by the Commissioner of Internal Revenue or other officer of the United 
States of competent authority, such taxpayer, within two (2) years after receipt 
of internal revenue agent’s report or supplemental report reflecting the corrected 
or determined net income shall make return under oath or affirmation to the 
Commissioner of Revenue of such corrected, changed or determined net income. 
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§ 105-160 


In making any assessment or refund under this section, the Commissioner shall 
consider all facts or evidence brought to his attention, whether or not the same 
were considered or taken into account in the federal assessment or correction. If 
the taxpayer fails to notify the Commissioner of Revenue of assessment of ad- 
ditional tax by the Commissioner of Internal Revenue, the statute of limita- 
tions shall not apply. The Commissioner of Revenue shall thereupon proceed to 
determine, from such evidence as he may have brought to his attention or shall 
otherwise acquire, the correct net income of such taxpayer for the fiscal or 
calendar year, and if there shall be any additional tax due from such taxpayer the 
same shall be assessed and collected; and if there shall have been an overpayment 
of the tax the said Commissioner shall, within thirty days after the final determi- 
nation of the net income of such taxpayer, refund the amount of such excess: 
Provided, that any taxpayer who fails to comply with this section as to making 
report of such change as made by the federal government within the time specified 
shall be subject to all penalties as provided in § 105-236, in case of additional 
tax due, and shall forfeit his rights to any refund due by reason of such change. 


If a refund of taxes paid is made under this section, interest thereon at four 
per cent (4%) per annum computed from ninety (90) days after the overpay- 
ment was made shall be added to such refund. If an assessment is made under 
this section, interest thereon at six per cent (6%) per annum computed from 
the date set by the statute for the filing of the return shall be added. 


When the taxpayer makes the return reflecting the corrected net income as 
required by this section, the Commissioner of Revenue shall make assessments or 
refunds based thereon within three (3) years from the date the return required 
by this section is filed and not thereafter. When the taxpayer does not make 
the return reflecting the corrected net income as required by this section but the 
Department of Revenue receives from the United States government or one of 
its agents a report reflecting such corrected net income, the Commissioner of Rev- 
enue shall make assessments for taxes due based on such corrected net income 
within five (5) years from the date the report from the United States government 
or its agent is actually received and not thereafter. (1939, c. 158, s. 334; 1947, 
G 501, sv 4- 1949 =. 3920s 3% 1957, °c) 1340,"'s:114% 1963; ¢ 1169) 's.-2.) 


Editor’s Note. — The 1947 amendment 
substituted “two years” for “thirty days” 
in the first sentence of the first paragraph, 
and struck out the then second sentence 
which was restored by the 1949 amend- 
ment and appears now as the third sen- 
tence. The 1949 amendment also added 
the second and third paragraphs. 

The 1957 amendment changed the in- 
terest rate in the first sentence of the sec- 
ond paragraph from 6% to 4%. It substi- 
tuted in the second sentence “date set by 
the statute for the filing of the return” for 
“due date of the original return.” 

The 1963 amendment, effective as to in- 
come years beginning on and after Jan. 1, 
1963, rewrote the first sentence of this sec- 
tion, inserted the present second sentence 
and substituted “§ 105-236” for “§ 105-161” 
near the end of the first paragraph. 

This section imposes On the taxpayer a 
positive duty with respect to his income 
tax liability beyond that required by § 105- 
152, respecting his original return; it is his 


duty not only to report the change made 
by the federal department but to file an- 
other return under oath reflecting it. And 
the fact that three years had already 
elapsed after the filing of the original re- 
turn before the taxpayer received notice 
of the change made by the federal depart- 
ment did not bring into operation the stat- 
ute of limitations in § 105-160 so as to re- 
lieve the taxpayer of this duty. Garrou 
Knitting Mills v. Gill, 228 N. C. 764, 47 S. 
E. (2d) 240 (1948). 

Procedure under Former Statute Exclu- 
sive. — The procedure prescribed by the 
former statute requiring that a new return 
be made within thirty days of the receipt 
of the redetermination of the taxpayer’s 
income tax by the federal government was 
held exclusive and had to be followed to 
entitle the taxpayer to the relief therein 
provided. State v. Hinsdale, 207 N. C. 37, 
175 S. E. 847 (1934). 

Cited in American Bakeries Co. v. John- 
son, 259 N. C. 419, 131 S. E. (2d) 1 (1963). 


§ 105-160: Repealed by Session Laws 1957, c. 1340, s. 10. 
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§ 105-161: Repealed by Session Laws 1959, c. 1259, s. 9. 

Editor’s Note.—Notwithstanding the re- cle 4A or article 4B” before the word 
peal of this section, Session Laws 1959, “shall” in line two, the amendment to be 
c. 1259, s. 2 (c), purported to amend sub-_ effective Jan. 1, 1960. 
section (d) by inserting the words “arti- 


Revision and Appeal. 
§ 105-162: Repealed by Session Laws 1957, c. 1340, s. 10. 
§ 105-163: Repealed by Session Laws 1955, c. 1350, s. 14. 


ArTICLE 4A. 


Withholding of Income Taxes from Wages and Filing of Declarations 
of Estimated Income and Payment of Income Tax by Individuals. 


§ 105-163.1. Definitions.—As used in this article, 


(1) “Commissioner” means the Commissioner of Revenue. 

(2) “Corporation” includes an association or a joint stock company. 

(3) “Dependent” means a dependent with respect to whom a three-hundred- 
dollar ($300.00) income tax exemption is allowed under the provi- 
sions of article 4 of this chapter. 

(4) The word “employee” means an individual, whether resident or non- 
resident in this State, who performs or performed any service in this 
State for wages or an individual domiciled in this State who performs 
or performed any service outside this State for wages. The word 
“employee”, as used in this subdivision, is intended to include officers 
of corporations and elected public officials. 

(5) The word “employer” means this State, or any political subdivision 
thereof, the United States, or any agency or instrumentality of any 
one or more of the foregoing, or a person, for whom an individual 
performs or performed any service as an employee; except that: 

a. If the person, governmental unit, or agency thereof, for whom 
the individual performs or performed the service does not have 
control of the payment of the wages for such services, the term 
“employer” (except for the purposes of subdivision (6) of this 
section) means the person having control of the payment of 
such wages, and 

b. In the case of a person paying wages on behalf of a nonresident 
person not engaged in trade or business within this State or 
on behalf of any governmental unit or agency thereof not lo- 
cated within this State, the term “employer” (except for pur- 
poses of subdivision (6) of this section) means such person. 

(6) The term “wages” means all remuneration (other than fees paid to a 
public official) for service performed by an employee for his employer, 
including the cash value of all remuneration paid in any medium other 
than cash; except that such term shall not include remuneration paid: 

a. For agricultural labor where such remuneration is paid to work- 
ers employed on the farm for services rendered on the farm 
in the production, harvesting, and transportation of agricultural 
products to market for the farmer-employer ; or 

b. For domestic service in a private home, local college club, or local 
chapter of a college fraternity or sorority ; or 

c. For service not in the course of the employer’s trade or business 
performed in any calendar quarter by an employee, unless the 
cash remuneration paid for such service is fifty dollars ($50.- 
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00) or more and such service is performed by an individual 
who is regularly employed by such employer to perform such 
service. For purposes of this paragraph, an individual shall be 
deemed to be regularly employed by an employer during a 
calendar quarter only if: 

1. On each of some twenty-four days during such quarter 
such individual performs for such employer for some 
portion of the day service not in the course of the em- 
ployer’s trade or business ; or 

2. Such individual was regularly employed (as determined 
under subparagraph 1 above) by such employer in the 
performance of such service during the preceding cal- 
endar quarter ; or 

d. For services not in the course of the employer’s trade or busi- 
ness, to the extent paid in any medium other than cash; or 
e. To, or on behalf of, an employee or his beneficiary— 

1. From or to a trust described in § 401(a) of the Internal 
Revenue Code which is exempt from tax under § 501- 
(a) of the Internal Revenue Code at the time of such 
payment unless such payment is made to an employee 
of the trust as remuneration for services rendered as 
such employee and not as a beneficiary of the trust; or 

2. Under or to an annuity plan which, at the time of such 
payment, meets the requirements of § 401(a) (3), (4), 
(5), and (6) of the Internal Revenue Code. 


(7) The term “transient employer” means an “employer” who is not a resi- 
dent of this State and who temporarily engages in any activity with- 
in the State for the production of income. Without intending to ex- 
clude others who may come within the foregoing definition, any non- 
resident “employer” engaging in any such activity within the State 
which, as of any date, cannot be reasonably expected to continue for 
a period of eighteen consecutive months shall be deemed to be tempo- 
rarily engaged in such activity. 

(8) “Fiduciary” means a guardian, trustee, executor, administrator, re- 
ceiver, conservator, or any person acting in any fiduciary capacity for 
any person, estate or trust. 

(9) “Fiscal year” means an accounting period of twelve months ending on 
the last day of any month other than December. 

(10) “Individual” means a natural person. 

(11) “Internal Revenue Code” means the United State Revenue Code of 
1954, as amended. 

(12) ‘Payroll period” means a period for which a payment of wages is ordi- 
narily made to the employee by his employer, and the term “miscel- 
laneous payroll period’ means a payroll period other than a daily, 
weekly, biweekly, semimonthly, monthly, quarterly, semiannual, or 
annual payroll period. 

(13) “Person” means and includes an individual, a fiduciary, a partnership 
and a corporation. 

(14) ‘“Taxable year” means the calendar year or fiscal year ending during 
such calendar year, upon the basis of which net income is computed, 
and in the case of a return made for a fractional part of a year un- 
der the provisions of this chapter or under regulations prescribed by 
the Commissioner, “taxable year” means the period for which such 
return is made. 

(15) The term “net taxable income” means that pat of the income of an 
individual which, during the taxable year of the individual, is sub- 
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ject to payment of an income tax thereon under the provisions ot ar- 
ticle 4 of this chapter. (1959, c. 1259, s. 1.) 


Editor’s Note.—This article is effective Cited in Allen v. Currie, 254 N. C. 636, 
as of Jan. 1, 1960. 119 S. E. (2d) 917 (1961). 


§ 105-163.2. Withholding.—(a) Every employer making payment of wages 
on or after January 1, 1960, shall deduct and withhold with respect to the wages 
of each employee for each payroll period an amount determined as follows: 

Such amount which, if an equal amount was collected for each similar payroll 
period with respect to a similar amount of wages for each payroll period dur- 
ing an entire calendar year, would aggregate or approximate the income tax lia- 
bility of such employee under article 4 of this chapter after making allowance 
for the personal exemptions to which such employee would be entitled on the 
basis of his status during such payroll period and after making allowance for 
withholding purposes for a deduction from wages of ten per cent (10%) there- 
of, but not exceeding five hundred dollars ($500.00) per calendar year, and with- 
out making allowance for any other deductions. 

(b) The Commissioner of Revenue shall cause to be prepared and shall pro- 
mulgate tables for computing amounts to be withheld with respect to different 
rates of wages for different payroll periods applicable to the various combinations 
of exemptions to which an employee may be entitled and taking into account the 
limited ten per cent (10%) deduction above referred to. Such tables may pro- 
vide for the same amount to be withheld within reasonable salary brackets or 
ranges so designed as to result in the withholding during a year of approximately 
the amount of an employee’s indicated income tax liability with respect to said 
year. The withholding of wages pursuant to and in accordance with such tables 
shall be deemed as a matter of law to constitute compliance with the provisions 
of subsection (a) of this section, notwithstanding any other provisions of this 
article. 

(c) If wages are paid with respect to a period which is not a payroll period, 
the amount to be deducted and withheld shall be that applicable in the case of 
a miscellaneous payroll period containing a number of days, excluding Sundays 
and holidays, equal to the number of days in the period with respect to which 
such wages are paid. 

(d) In any case in which wages are paid by an employer without regard to 
any payroll period or other period, the amount to be deducted and withheld shall 
be that applicable in the case of a miscellaneous payroll period containing a num- 
ber of days equal to the number of days, excluding Sundays and holidays, which 
have elapsed since the date of the last payment of such wages by such employer 
during the calendar year, or the date of commencement of employment with such 
employer during such year, or January 1 of such year, whichever is the later. 

(e) The Commissioner may, by regulations, authorize employers: 

(1) To estimate the wages which will be paid to any employee in any 
quarter of the calendar year ; 

(2) To determine the amount to be deducted and withheld upon each pay- 
ment of wages to such employee during such quarter as if the ap- 
propriate average of the wages so estimated constituted the actual 
wages paid ; and 

(3) To deduct and withhold upon any payment of wages to such employee 
during such quarter such amount as may be necessary to adjust the 
amount actually deducted and withheld upon the wages of such em- 
ployee during such quarter to the amount that would be required to 
be deducted and withheld during such quarter if the payroll period 
of the employee was quarterly. 

(f) The Commissioner is authorized in unusual circumstances wherein he 
finds that the use of the prescribed tables is impracticable or constitutes an un- 
reasonable requirement of the employer to authorize such employer to use some 
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other method of determining the amounts to be withheld under this article, pro- 
vided the amounts withheld under such other method will reasonably approxi- 
mate the indicated income tax liability of his employees. Further, the Commis- 
sioner may authorize an employer to use another method for determining the 
amounts to be withheld under the provisions of this article from the wages or 
salaries of groups of employees or individual employees if the circumstances are 
such that the use of the tables would produce substantially incorrect results. Any 
authorization of the use of a different method shall be subject to review and can- 
cellation or alteration by the Commissioner every twelfth month, and the Com- 
missioner may cancel such authorization or order an alteration of such method 
at any time upon a finding by him that such authorization is being abused or that 
such method is not resulting in the withholding of a sum reasonably approxi- 
mating the indicated income tax liability of the employees, which finding may 
be made by the Commissioner with or without notice or a hearing and shall be 
conclusive except as hereinafter provided. The Commissioner shall notify the em- 
ployer in writing of his finding and order thereon, and such notice shall be deemed 
to have been received by the employer on the third day after having been de- 
posited in the mail and the employer shall thereafter abide by such order. Any 
employer feeling aggrieved by such order may thereafter apply for a hearing 
thereon before the Commissioner, unless a hearing has been previously held, and 
upon such hearing the findings of the Commissioner shall be deemed conclusive. 

{g) The Commissioner is authorized to provide by regulation, under such con- 
ditions and to such extent as he deems proper, for withholding in addition to 
that otherwise required under this section in cases in which the employer and 
the employee agree to such additional withholding. Such additional withholding 
shall for all purposes be treated as other withholding amounts required to be 
deducted and withheld under this article. 

(h) The act of compliance with any of the provisions of this article by a non- 
resident employer shall not constitute an act in evidence of and shall not be 
deemed to be evidence that such nonresident is doing business in this State. 


(1959, c. 1259, s. 1.) 


§ 105-163.3. Withholding in accordance with regulations. — The 
manner of withholding and the amount to be deducted and withheld under G. S. 
105-163.2 shall be determined in accordance with tables, rules and regulations 
promulgated by the Commissioner. The withholding exemption allowed by such 
tables, rules and regulations shall, as nearly as possible, approximate the exemp- 
tions to which an employee would be entitled under G. S. 105-149. (1959, c. 
1259, s. 1.) 


§ 105-163.4. Basis of determination of remuneration being wages. 
—If any of the remuneration paid by an employer to an employee during any 
payroll period or during any miscellaneous period without reference to a pay- 
roll period constitutes actual reimbursement of the employee for ordinary and 
necessary expenses incurred by the employee on behalf of the employer and in 
the furtherance of the business of the employer, then such amounts as are paid 
to reimburse the employee for such expenses are not to be considered as wages 
and no amounts shall be deducted and withheld therefrom. (1959, c. 1259, s. 1.) 


§ 105 163.5. Exemptions allowable; certificates.—(a) An employee 
receiving wages shall be entitled to the exemptions for which such employee quali- 
fies under the provisions of article 4 of this chapter. 

(b) Every employee shall, on or before January 1, 1960, or at the time of 
commencing employment, whichever is later, furnish his employer with a signed 
withholding exemption certificate informing the employer of the exemptions 
which the employee claims, which in no event shall exceed the amount of exemp- 
tions to which the employee is entitled under G. S. 105-149; but, in the event 
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that the employee fails to file the exemption certificate required herein, the em- 
ployer, in computing amounts to be withheld from said employee’s wages, shall 
allow the employee the exemption accorded a single person with no dependents. 

(c) Withholding exemption certificates shall take effect as of the beginning of 
the first payroll period which ends on or after the date on which such certificate 
is furnished, or if payment of wages is made without regard to a payroll period, 
then such certificate shall take effect as of the beginning of the miscellaneous 
payroll period for which the first payment of wages is made on or after the date 
on which such certificate is furnished; provided, that certificates furnished before 
January 1, 1960, shall be deemed to have been furnished on that date. 

(d) If, on any day during the calendar year, the amount of withholding exemp- 
tions to which the employee is entitled is less than the amount of withholding 
exemptions claimed by the employee on the withholding exemption certificate 
then in effect with respect to him, the employee shall, within ten days thereafter, 
furnish the employer with a new withholding exemption certificate relating to 
the amount of withholding exemptions which the employee then claims, which 
shall in no event exceed the amount to which he is entitled on such day. If, on 
any day during the calendar year, the amount of withholding exemptions to which 
the employee is entitled is greater than the amount of withholding exemptions 
claimed, the employee may furnish the employer with a new withholding exemp- 
tion certificate relating to the amount of withholding exemptions which the em- 
ployee then claims, which shall in no event exceed the amount to which he is en- 
titled on such day. 

(e) Withholding exemption certificates shall be in such form and contain such 
information as the Commissioner may prescribe, but, insofar as practicable, the 
Commissioner shall cause the form of such certificates to be substantially similar 
to federal exemption certificates. (1959, c. 1259, s. 1.) 


§ 105-163.6. Payment of amounts withheld; personal liability for 
failure to withhold; limitation of recovery.—(a) Every employer required 
to deduct and withhold from an employee’s wages under G. S. 105-163.2 shall, 
for the quarterly period beginning January 1, 1960, and for each quarterly period 
thereafter, on or before the last day of the month following the close of each 
quarterly period, make return and pay over to the Commissioner the amounts 
required to be withheld under G. S. 105-163.2. Such returns shall be in such form 
and contain such information as the Commissioner may prescribe. 

(b) Notwithstanding any of the other provisions of this section, all transient 
employers shall make return and pay over to the Commissioner on a monthly 
basis the amounts required to be withheld under G. S. 105-163.2. Such returns 
and payments to the Commissioner by transient employers shall be made on or 
before the last day of the month following the month for which such amounts 
were deducted and withheld from the wages of his employees. 

(c) Notwithstanding any of the other provisions of this section, all employers 
engaged in any business which is seasonal shall make return and pay over to the 
‘Commissioner on a monthly basis the amounts required to be withheld under 
G. S. 105-163.2. Such returns and payments to the Commissioner by employers 
engaged in such seasonal business shall be made on or before the last day of the 
month following the month for which such amounts were deducted and withheld 
from the wages of his employees. 

(d) If the Commissioner, in any case, has reason to believe that the collection 
of moneys, required by this article to be withheld by the employer, is in jeopardy, 
he may require the employer to make such returr and pay to the Commissioner 
such amounts required to be withheld at any time said Commissioner may desig- 
nate therefor subsequent to the time when such amounts should have been de- 
ducted from wages and withheld. 

(e) Every employer who fails to withhold or pay to the Commissioner any 
sums required by this article to be withheld and paid shall be personally and in- 
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dividually liable therefor to the Commissioner; and any sum or sums withheld 
in accordance with the provisions of G. S. 105-163.2 shall be deemed to be held 
in trust for the Commissioner. (1959, c. 1259, s. 1.) 


§ 105-163.7. Statement to employees; information to Commis- 
sioner.—(a) Every employer required to deduct and withhold from an employ- 
ee’s wages under G. S. 105-163.2 shall furnish to each such employee in respect 
to the remuneration paid by such employer to such employee during the calendar 
year, on or before January 31 of the succeeding year, or, if his employment is 
terminated before the close of such calendar year, within thirty days from the 
date on which the last payment of remuneration is made, duplicate copies of a 
written statement showing the following: 

(1) The name of such person ; 

(2) The name of the employee and his social security account number ; 
(3) The total amount of wages; 

(4) The total amount deducted and withheld under G. S. 105-163.2. 

(b) The written statement above referred to shall be furnished at such other 
times, shall contain such other information, and shall be in such form as the Com- 
missioner may by regulations prescribe. Every employer shall file annual returns 
or reports setting forth such information as the Commissioner may require, and 
the Commissioner may require the filing of such additional copies of all written 
statements described above as he may deem necessary. On and after January 1, 
1961, the annual returns or reports required to be made to the Commissioner 
under the provisions of this section shall be in lieu of such returns required un- 
der G. S. 105-154 as would furnish identical information. (1959, c. 1259, s. 1.) 


§ 105-163.8. Liability of employer.—An employer shall be liable for 
the payment to the Commissioner of the amounts required to be deducted and 
withheld under G. S. 105-163.2, and an employer who has withheld and paid such 
amounts to the Commissioner shall not otherwise be liable to any person for the 
amounts of any such payments. Upon failure of an employer to pay over any 
amounts withheld or required to be withheld by said employer under this article, 
the Commissioner may make assessments, issue warrants for the collection of such 
amounts, issue certificates of tax liability, collect by attachment or garnishment 
proceedings, or bring actions for the collection of such amounts and for penal- 
ties due under the provisions of G. S. 105-241.1, G. S. 105-242 and G. S. 105- 
243..(1959, ¢. 1259, 's. 1.) 


§ 105-163.9. Refund to employer; application. — (a) Where there 
has been an overpayment to the Commissioner by the employer or withholding 
agent under the provisions of this article, refund shall be made to the employer 
or withholding agent, as the case may be, only to the extent that the amount of 
such overpayment was not deducted and withheld by the employer or withhold- 
ing agent from the employee’s wages, and such refund shall be paid together with 
interest thereon at the rate of four per cent (4%) per annum; provided, that in- 
terest on any such refund shall be computed from a date ninety (90) days after 
the date the overpayment was originally made by the employer or withholding 
agent. 

(b) Unless written application for refund is received by the Commissioner 
from the employer within two years from the date the overpayment was made, 
no refund shall be allowed. (1959, c. 1259, s. 1.) 


§ 105-163.10. Withheld amounts credited to individual for calen- 
dar year. — The amount deducted and withheld under G. S. 105-163.2 during 
any calendar year from the wages of any individual shall be allowed as a credit 
to such individual against the tax imposed by G. S. 105-133, for taxable years 
beginning in such calendar year. If more than one taxable year begins in such 
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calendar year such amount shall be allowed as a credit against the tax for the last 
taxable year so beginning. As a prerequisite to obtaining the credit allowed here- 
in, the individual taxpayer must file with the Commissioner one copy, and such 
other copies and information as may be required by regulation, of the withhold- 
ing statement provided for by G. S. 105-163.7, and such withholding statement 
must accompany the annual income tax return required by G. S. 105-152. (1959, 
CZ 94S Le} 


§ 105-163.11. Estimated declaration of income and income tax; 
contents; when and where filed; amendments to declaration; option of 
amendment.—(a) Every individual shall, for all taxable years beginning on and 
after January 1, 1960, and at the times prescribed in subsection (c) of this sec- 
tion, make a declaration of his estimated income and his estimated income tax 
for the taxable year: 

(1) If no part ot his income consists of wages, and his net taxable income 
can reasonably be expected to equal or exceed two hundred dollars 
($200.00) for the taxable year, or 

(2) If his income consists of wages and other income, and his net taxable 
income can reasonably be expected to equal or exceed two hundred 
dollars ($200.00) for the taxable year; provided, that no individual 
shall be required to file a declaration pursuant to this paragraph un- 
less all of his income from whatever source, other than wages from 
which tax has been withheld under the provisions of this article, which 
may be subject to an income tax under article 4 of this chapter can be 
reasonably expected to exceed, by two hundred dollars ($200.00) or 
more, the sum of: 

a. All business-connected deductions allowable under the provisions 
of article 4 to which the taxpayer can be reasonably expected 
to be entitled during the taxable year in the production of all 
income, other than wages earned by the taxpayer, and 

b. The amount of all deductible dividends from stocks which can 
be reasonably expected to be earned by the taxpayer during the 
taxable year. 

(b) In the declaration required under subsection (a) above, the individual 
shall state : 

(1) The amount which he estimates as his total income from all sources for 
the taxable year ; 

(2) The amount which he estimates as the amount of tax for which he will 
be liable under G. S. 105-133 for the taxable year, less any credits 
to which he can reasonably be expected to be entitled under G. S. 
105-151; 

(3) The amount which he estimates will be withheld, if any, from wages of 
the taxpayer for the taxable year under the provisions of G. S. 105- 
163:25 

(4) The excess of the amount estimated under subdivision (2) of this sub- 
section over the amount estimated under subdivision (3) of this sub- 
section, which excess for the purposes of this article shall be con- 
sidered the estimated tax for the taxable year to be paid to the Com- 
missioner directly by the individual ; and 

(5) Such other information as may be required by the Commissioner. 

(c) The declaration required under subsection (a) of this section shall be filed 
with the Commissioner on or before April 15 of the taxable year, except that if 
the requirements of subsection (a) of this section are first met: 


(1) After April 1 and before June 2 of the taxable year, the declaration shall 
be filed on or before June 15 of the taxable year ; or 
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(2) After June 1 and before September 2 of the taxable year, the declara- 
tion shall be filed on or before September 15 of the taxable year; or 

(3) After September 1 of the taxable year, the declaration shall be filed on 
or before January 15 of the succeeding taxable year. 

(d) An individual may make amendments of a declaration filed during the tax- 
able year under regulations prescribed by the Commissioner. 

(e) If on or before January 31 (or February 15, in the case of an individual 
referred to in subsection (f) below, relating to income from farming and com- 
mercial fishing) of the succeeding taxable year the taxpayer files a return, for the 
taxable year for which the declaration is required, and pays in full the amount 
computed on the return as payable, then— 


(1) If the declaration is not required to be filed during the taxable year, but 
is required to be filed on or before January 15, such return shall be 
considered as such declaration ; and 

(2) If the tax shown on the return (reduced by the sum of all credits against 
tax to which the taxpayer may be entitled under the provisions of 
article 4 and article 4A of this chapter) is greater than the estimated 
tax shown in a declaration previously made, or in the last amend- 
ment thereof, such return shall be considered as the amendment of 
the declaration permitted by subsection (d) to be filed on or before 
January 15. 

In the application of this subsection in the case of a taxable year beginning on 
any date other than January 1, there shall be substituted, for the 15th or last 
day of the months specified in this subsection, the 15th or last day of the months 
which correspond thereto. 

(f{) Declaration of estimated tax required to be filed by this section from in- 
dividuals whose estimated gross income from farming and commercial fishing (in- 
cluding oyster farming) for the taxable year is at least two thirds of the total esti- 
mated gross income from all sources for the taxable year may, in lieu of the time 
prescribed in subsection (c), be filed at any time on or before January 15 of the 
succeeding taxable year. 

(g) The application of this section to taxable years of less than twelve months 
shall be in accordance with regulations prescribed by the Commissioner. 

(h) In the application of this section to the case of a taxable year beginning 
on any date other than January 1, there shall be substituted, for the months speci- 
fied in this section, the months which correspond thereto. (1959, c. 1259, s. 1; 
LOGS 10 7 Se SSehle 2) 

Editor’s Note. — The 1963 amendment paragraph of subsection (e) and preced- 
inserted “and commercial fishing” in the ing the parenthetical clause in subsection 
parenthetical clause in the introductory (f). 


§ 105-163.12. Filing of declarations and amended declarations 
hereunder.—lIf the taxpayer is unable to make his own declarations, amended 
declarations, payments or any information returns required under the provisions 
of this article, then the same shall be made by a duly authorized agent or by a 
guardian or other person charged with the care of the person or property of such 
taxpayer. (1959, c. 1259, s. 1.) 


§ 105-163.13. Affirmation; penalty for false declaration. — When- 
ever any declaration, amended declaration, or information returns required under 
the provisions of this article shall be furnished to the Commissioner, there shall 
be annexed thereto the affirmation of the taxpayer, or of any other person fur- 
nishing same, in the following form: “I hereby affirm that this declaration, 
amended declaration, or return, including any schedules and attachments thereto, 
has been examined by me, and, to the best of my knowledge and belief, is true and 
complete and is made in good faith covering the taxable period stated, pursuant 
to the Revenue Act of 1939, as amended, and the regulations issued under au- 
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thority thereof, and that this affirmation is made under the penalties prescribed 
by law.” Any individual who wilfully makes and subscribes a declaration, amended 
declaration, or return required by this article, which he does not believe to be 
true and correct as to every material matter, shall be guilty of a misdemeanor, 
and, upon conviction thereof, shall be subject to a fine not to exceed one thousand 
dollars ($1,000.00) or imprisonment not to exceed six months, or both, in the 
discretion of the court. The Commissioner shall cause to be prepared blank forms 
for the said declarations, amended declarations and returns, and shall cause them 
to be distributed throughout the State, and to be furnished upon application; but 
failure to receive or secure the form shall not relieve any taxpayer from the ob- 
ligation of making any declaration, amended declaration or return herein required. 


(1959, c. 1259, s. 1.) 


§ 105-163.14. Payment of tax. — (a) The estimated income tax, as de- 
fined in G. S. 105-163.11 and with respect to which a declaration is required to 
be filed thereunder, shall be paid as follows: 

(1) If the declaration is filed on or before April 15 of the taxable year, the 
estimated tax shall be paid in four equal installments. The first in- 
stallment shall be paid at the time of the filing of the declaration, the 
second and third on June 15 and September 15, respectively, of the 
taxable year, and the fourth on January 15 of the succeeding taxable 
year. 

(2) If the declaration is filed after April 15 and not after June 15 of the 
taxable year and is not required by subsection (c) of G. S. 105-163.11 
to be filed on or before April 15 of the taxable year, the estimated tax 
shall be paid in three equal installments. The first installment shall 
be paid at the time of the filing of the declaration, the second on Sep- 
tember 15 of the taxable year, and the third on January 15 of the 
succeeding taxable year. 

(3) If the declaration is filed after June 15 and not after September 15 of 
the taxable year and is not required by subsection (c) of G. S. 105- 
163.11 to be filed on or before June 15 of the taxable year, the esti- 
mated tax shall be paid in two equal installments. The first install- 
ment shall be paid at the time of the filing of the declaration, and the 
second on January 15 of the succeeding taxable year. 

(4) If the declaration is filed after September 15 of the taxable year, and 
is not required by subsection (c) of G. S. 105-163.11 to be filed on 
or before September 15 of the taxable year, the estimated tax shall be 
paid in full at the time of the filing of the declaration. 

(5) If the declaration is filed after the time prescribed in G. S. 105-163.11, 
there shall be paid at the time of such filing all installments of esti- 
mated tax which would have been payable on or before such time if 
the declaration had been filed within the time prescribed in subsection 
(c) of G. S. 105-163.11, and the remaining installments shall be paid 
at the times at which, and in the amounts in which, they would have 
been payable if the declaration had been filed on time. 

(b) If any amendment of a declaration is filed, the remaining installments, if 
any, shall be ratably increased or decreased as the case may be, to reflect the re- 
spective increase or decrease in the estimated tax by reason of such amendment, 
and if any amendment is made after September 15 of the taxable year any increase 
in the estimated tax by reason thereof shall be paid at the time of making such 
amendment. 

(c) At the election of the individual, any installment of the estimated tax may 
be paid prior to the date prescribed for its payment. 

(d) Payment of estimated income tax, or any installment thereof, shall be con- 
sidered payment on account of the income taxes imposed by article 4 of this chap- 
ter for the taxable year. 
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(e) The application of this section to taxable years of less than twelve months 
shall be in accordance with regulations prescribed by the Commissioner. 

(f) In the application of this section to the case of a taxable year beginning on 
any date other than January 1, there shall be substituted, for the months specified 
in this section, the months which correspond thereto. (1959, c. 1259, s. 1.) 


§ 105-163.15. Failure by individual to pay estimated income tax; 
penalty.—(a) In the case of any underpayment of the estimated tax by an in- 
dividual, except as provided in subsection (d), there shall be added to the tax 
imposed under article 4 for the taxable year an amount determined at the rate of 
six per cent (6%) per annum upon the amount of the underpayment as deter- 
mined under subsection (b), for the period of the underpayment, as determined 
under subsection (c) of this section. 

(b) For the purposes of subsection (a), the amount of the underpayment shall 
be the excess of: 

(1) The amount of the installment which would be required to be paid if the 
estimated tax were equal to seventy per cent (70%) (sixty-six and 
two-thirds per cent (6624%) in the case of individuals referred to in 
G. S. 105-163.11 (f), relating to income from farming and commercial 
fishing) of the tax shown on the return for the taxable year or, if no 
return was filed, seventy per cent (70%) (sixty-six and two-thirds 
per cent (6624%) in the case of individuals referred to in G. S. 105- 
163.11 (f), relating to income from farming) of the tax for such year, 
over 

(2) The amount, if any, of the installment paid on or before the last date 
prescribed for such payment. 

(c) The period of the underpayment shall run from the date the installment 
was required to be paid to whichever of the following dates is the earlier : 

(1) The 15th day of the fourth month following the close of the taxable year. 

(2) With respect to any portion of the underpayment, the date on which 
such portion is paid. For purposes of this paragraph, a payment of 
estimated tax on any installment date shall be considered a payment 
of any previous underpayment only to the extent such payment ex- 
ceeds the amount of the installment determined under subsection 
(b) (1) for such installment date. 

(d) Notwithstanding the provisions of the preceding subsections, the addition 
to the tax with respect to any underpayment of any installment shall not be im- 
posed if the total amount of all payments of estimated tax made on or before the 
last date prescribed for the payment of such installment equals or exceeds which- 
ever of the following is the lesser : 

(1) The amount which would have been required to be paid on or before 
such date if the estimated tax were whichever of the following is the 
least : 

a. The tax shown on the return of the individual for the preceding 
taxable year, if a return showing a liability for tax was filed 
by the individual for the preceding taxable year and such pre- 
ceding year was a taxable year of 12 months, or 

b. An amount equal to the tax computed, at the rates applicable to 
the taxable year, on the basis of the taxpayer’s status with re- 
spect to personal exemptions under article 4 of the taxable year, 
but otherwise on the basis of the facts shown on his return for, 
and the law applicable to, the preceding taxable year, or 

c. An amount equal to seventy per cent (70%) (sixty-six and 
two-thirds per cent (6624%) in the case of individuals re- 
ferred to in G. S. 105-163.11 (f), relating to income from 
farming and commercial fishing) of the tax for the taxable year 
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computed by placing on an annualized basis the taxable in- 
come for the months in the taxable year ending before the 
month in which the installment is required to be paid. For pur- 
poses of this subparagraph, the taxable income shall be placed 
on an annualized basis by: 

1. Multiplying by 12 (or, in case of a taxable year of less 
than 12 months, the number of months in the taxable 
year) the taxable income (computed without deduction 
of personal exemptions) for the months in the taxable 
year ending before the month in which the installment 
is required to be paid. 

2. Dividing the resulting amount by the number of months 
in the taxable year ending before the month in which 
such installment date falls, and 

3. Deducting from such amount the deductions for personal 
exemptions allowable for the taxable year (such personal 
exemptions being determined as of the last date pre- 
scribed for payment of the installment) ; or 

(2) An amount equal to ninety per cent (90%) of the tax computed, at the 
rates applicable to the taxable year, on the basis of the actual taxable 
income for the months in the taxable year ending before the month 
in which the installment is required to be paid. 

(e) For purposes of applying this section— 

(1) The estimated tax shall be computed without any reduction for the 
amount which the individual estimates as his credit under G. S. 105- 
163.10 (relating to tax withheld at source on wages), and 

(2) The amount of the credit allowed under G. S. 105-163.10 for the tax- 
able year shall be deemed a payment of estimated tax, and an equal 
part of such amount shall be deemed paid on each installment date 
(as determined under G. S. 105-163.14) for such taxable year, un- 
less the taxpayer establishes the dates on which all amounts were ac- 
tually withheld, in which case the amounts so withheld shall be deemed 
payments of estimated tax on the dates on which such amounts were 
actually withheld. 

(f{) The application of this section to taxable years of less than twelve months 
shall be in accordance with regulations prescribed by the Commissioner. 

(g) Except as otherwise provided in this article, all provisions of articles 4 
and 9 of this chapter relating to penalties for failure to file returns or pay taxes 
when due under said articles shall apply with respect to returns, declarations, and 
payments of tax by any individual, or failure to file returns or other records or 
make payment of withholding taxes or sums withheld from wages by any em- 
ployer, pursuant to the provisions of this article. The penalties provided by ar- 
ticles 4 and 9 shall apply with respect to delinquencies for periods of time not 
specifically provided for in this article. (1959, c. 1259, s. 1; 1963, c. 785, ss. 3, 4.) 

Editor’s Note. — The 1963 amendment (1) of subsection (b) and in the first sen- 
inserted “and commercial fishing” in the tence of paragraph c of subsection (d), 
first parenthetical clause of subdivision subdivision (1). 


§ 105-163.16. Overpayment refunded.—(a) Where the amount of wages 
withheld at the source under G. S. 105-163.2 exceeds the taxes imposed by article 
4 of this chapter against which the tax so withheld may be credited under G. S. 
105-163.10, the amount of such excess shall be considered an overpayment by the 
employee, and, notwithstanding the provisions of G. S. 105-266 and G. S. 105- 
266.1, overpayment by the employee shall be refunded by the Commissioner un- 
der the provisions of this section. 

(b) Where the amount of estimated tax paid under the provisions of G. S. 
105-163.14 exceeds the taxes imposed by article 4 of this chapter against which 
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the estimated tax so paid may be credited under the provisions of this article, 
the amount of such excess shall be considered an overpayment by the taxpayer, 
and, notwithstanding the provisions of G. S. 105-266 and G. S. 105-266.1, such 
overpayment by the taxpayer shall be refunded by the Commissioner under the 
provisions of this section. 

(c) Where there has been an overpayment (as specified in subsections (a) 
and (b) of this section) of any tax imposed under article 4 of this chapter, as 
disclosed by the taxpayer’s annual return required to be filed by article 4, the 
amount of such overpayment shall be refunded to the taxpayer; except that over- 
payments of fifty cents (50¢) or less shall be refunded only upon receipt by the 
Commissioner of a written demand for such refund from the taxpayer. Every re- 
fund authorized by this section shall be made as expeditiously as possible, and 
within six months from the date on which the annual return is filed or due to 
be filed, whichever is later, insofar as the same is practicable; except that no re- 
funds for overpayment of estimated tax shall be made by the Commissioner prior 
to the date on which the final return is filed by the taxpayer. No interest shall 
be paid with respect to any such refund if the refund is made within the six 
months’ period above referred to, Interest computed at the rate of four per cent 
(4%) per annum shall be paid on refunds made after the expiration of said six 
months’ period, such interest to be computed from the time of the expiration of 
said six months’ period until paid. It shall not be necessary for the Attorney 
General or any member of his staff to approve such refund. The making of such 
refund does not absolve any taxpayer of any income tax liability which may in 
fact exist and the Commissioner may make any assessment for any deficiency 
in the manner provided in article 4 of this chapter. No overpayment of tax by 
the taxpayer shall be refunded irrespective of whether upon discovery or receipt 
of written demand if such discovery is not made or such demand is not received 
within three (3) years from the date set by the statute for the filing of the annual 
return by the taxpayer or within six (6) months of the payment of the tax al- 
leged to be an overpayment, whichever date is the later. (1959, c. 1259, s. 1.) 


§ 105-163.17. Enforcement. — Except as otherwise provided in this ar- 
ticle, all provisions of articles 4 and 9 of this chapter relating to assessments, in- 
terest on delinquent payments, liens and collections with respect to taxes shall 
apply to all taxes and to the withholding of proper amounts from employees’ 
wages for which an employer is responsible pursuant to this article, and the pro- 
cedure with respect thereto shall be the same as provided in said articles 4 and 
9 with respect to assessment and collection of taxes. 

Any employer required under the provisions of this article to deduct and with- 
hold from wages and make returns and payment of amounts withheld to the Com- 
missioner, who fails to withhold such amounts, or to make such returns, or who 
fails to remit amounts collected to the Commissioner, or otherwise fails to remit 
to the Commissioner as required by this article, shall be subject to a penalty equal 
to twenty-five per cent (25%) of the amount that should have been properly 
withheld and paid over to the Commissioner for each such failure. Such penalty 
shall be assessed and collected by the Commissioner in the same manner as is 
provided with respect to penalties on delinquent income tax payments under the 
provisions of articles 4 and 9 of this chapter. 

The withholding of the proper amounts of an employee’s wages pursuant to 
this article and the payment of proper amounts to the Commissioner as herein 
required, whether withheld in fact or not, shall be subject to all the provisions of 
articles 4 and 9 of this chapter relating to payment of income taxes, not inconsist- 
ent with this article. (1959, c. 1259, s. 1.) 


§ 105-163.18. Rules and regulations.—The Commissioner is hereby au- 
thorized to prescribe forms and make all rules and regulations which he deems 
necessary in order to achieve effective and efficient enforcement of this arcicle. 


(1959, c. 1259, s. 1.) 
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§ 105-163.19. Wilful failure to collect or pay over tax.—Any person 
required under this article to deduct and withhold, account for, make returns and 
pay over any tax imposed by article 4 and required to be withheld from wages 
and paid over under the provisions of this article who wilfully fails to withhold, 
collect and truthfully account for, make returns and pay over such tax shall, in 
addition to other penalties provided by law, be guilty of a misdemeanor and, up- 
on conviction thereof, shall be subject to a fine not to exceed five hundred dollars 
($500.00) or imprisonment not to exceed six months, or both, in the discretion 
of the court. (1959, c. 1259, s. 1.) 


§ 105-163.20. Wiiful failure to file declaration, amended declara- 
tion or pay estimated tax.—Any person required under this article to file any 
declaration, amended declaration, or to pay estimated tax, or required by the 
provisions of this article or regulations made under the authority thereof to make 
any return or furnish any information, who wilfully fails to file such declara- 
tions, amended declarations and such other returns as may be required, or who 
wilfully fails to pay any estimated tax, at the time or times required by law or 
regulations, shall, in addition to other penalties provided by law, be guilty of a 
misdemeanor and, upon conviction thereof, shall be subject to a fine not to ex- 
ceed five hundred dollars ($500.00) or imprisonment not to exceed six months, 
or both, in the discretion of the court. (1959, c. 1259, s. 1.) 


§ 105-163.21. Penalty for making false statement.—Any person who 
knowingly falsifies any statement, certificate or return required under this arti- 
cle or under any rule or regulation promulgated by the Commissioner of Reve- 
nue under authority of this article shall, in addition to other penalties provided 
by law, be guilty of a misdemeanor and, upon conviction thereof, shall be sub- 
ject to a fine not to exceed five hundred dollars ($500.00) or imprisonment not 
to exceed six months, or both, in the discretion of the court. (1959, c. 1259, s. 1.) 


§ 105-163.22. Reciprocity. — The Commissioner of Revenue may, with 
the approval of the Attorney General, enter into agreements with the taxing au- 
thorities of states having income tax withholding statutes with such agreements 
to govern the amounts to be withheld from the wages and salaries of residents 
of such other state or states under the provisions of this article when such other 
state or states grant similar treatment to the residents of this State. Such agree- 
ments may provide for recognition of the anticipated tax credits allowed under 
the provisions of G. S. 105-151 in determining the amounts to be withheld. 
(19599c 1259 %srl) 


§ 105-163.23. Withholding from federal employees.—The Commis- 
sioner of Revenue is hereby designated as the proper official to make request for 
and enter into agreements with the Secretary of the Treasury of the United States 
to provide for the compliance with this article by the head of each department or 
agency of the United States in withholding of State income taxes from wages of 
federal employees and paying the same to this State. The Commissioner is here- 
by authorized, empowered and directed to make request for and enter into such 
agreements. (1959, c. 1259, s. 1.) 


§ 105-163.24. Construction of article. — This article shall be liberally 
construed in pari materia with article 4 of this chapter to the end that taxes 
levied by article 4 shall be collected with respect to wages by withholding from 
wages by employers of the appropriate amounts herein provided for and by pay- 
ments in installments by individuals of income tax with respect to income other 
than wages. (1959, c. 1259, s. 1.) 
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ARTICLE 4B. 


Filing of Declarations of Estimated Income Tax and Installment Payments 
of Estimated Income Tax by Corporations. 


§ 105-163.25. Definitions.—As used in this article, 


(1) “Commissioner” means the Commissioner of Revenue. 

(2) “Corporation” includes joint-stock companies or associations. 

(3) “Fiscal year’ means an accounting period of twelve months ending on 
the last day of any month other than December. 

(4) The words “taxable year” mean the calendar year or fiscal year upon 
the basis of which the net income is computed under article 4; if no 
fiscal year has been established, they mean the calendar year. In the 
case of a return made for a fractional part of the year under the pro- 
visions of article 4, or under regulations prescribed by the Commis- 
sioner, the words “taxable year” mean the period for which such re- 
turn is made. 

(5) The term “estimated tax” means the excess of the amount which the 
corporation estimates as the amount of the income tax imposed by ar- 
ticle 4 over the sum of one hundred thousand dollars ($100,000). 
(1959, c. 1259,s, 1A.) 

Editor’s Note.—This article is effective 
as of July 1, 1959. 


§ 105-163.26. Declarations of estimated income tax by corpora- 
tions.—(a) Every corporation subject to taxation under article 4 shall, for all 
taxable years beginning on and after January 1, 1960, and at the times prescribed 
in G. S. 105-163.27, make a declaration of estimated tax under article 4 for the 
taxable year if its income tax imposed by article 4 for such taxable year reduced 
by the credits against the tax provided by article 4 can reasonably be expected 
to exceed one hundred thousand dollars ($100,000). 

(b) The declaration shall contain a statement of the amount which the cor- 
poration estimates as its total net income from all sources for the taxable year, 
the proportion of its total net income allocable to North Carolina, the amount 
which it estimates as the amount of tax for which it will be liable for the taxable 
year, and such other information as may be required by the Commissioner. 

(c) A corporation may make amendments of a declaration filed during the 
taxable year under regulations prescribed by the Commissioner. 

(d) The application of this section to taxable years of less than twelve months 
shall be in accordance with regulations prescribed by the Commissioner. (1959, 
S250, s. LA.) 


§ 105-163.27. Time for filing declarations of estimated income tax 
by corporations.—(a) The declaration of estimated tax required of corpora- 
tions by G. §. 105-163.26 shall be filed on or before the 15th day of the 9th month 
of the taxable year, except that if the requirements of G. S. 105-163.26 are first 
met after the last day of the 8th month and before the Ist day of the 12th month 
of the taxable year, the declaration shall be filed on or before the 15th day of the 
12th month of the taxable year. 

(b) If a declaration is filed before the 15th day of the 12th month of the tax- 
able year, an amendment of such declaration may be filed on or before such day. 

(c) The application of this section to taxable years of less than 12 months 
shall be in accordance with regulations prescribed by the Commissioner. (1959, 


c. 1259, s. 1A.) 


§ 105-163.28. Installment payments of estimated income tax by 
corporations.—(a) Notwithstanding the provisions of article 4, fifty per cent 
(50%) of the estimated tax, with respect to which a declaration is required un- 
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der the provisions of this article, shall be paid to the Commissioner during the tax- 
able year in accordance with the provisions of this section. 

(b) If the declaration is filed on or before the 15th day of the 9th month of 
the taxable year, the amount determined under subsection (a) above shall be 
paid in two equal installments. The first installment shall be paid on or before 
the 15th day of the 9th month of the taxable year, and the second installment 
shall be paid on or before the 15th day of the 12th month of the taxable year. 
lf the declaration is filed after the 15th day of the 9th month of the taxable year, 
the amount determined under subsection (a) above shall be paid in full on or 
betore the 15th day of the 12th month of the taxable year. 

(c) If any amendment of a declaration is filed, installments payable on the 
15th day of the 12th month, if any, shall be ratably increased or decreased, as 
the case may be, to reflect the increase or decrease, as the case may be, in the 
estimated tax by reason of such amendment. 

(d) The application of this section to taxable years of less than 12 months 
shall be in accordance with regulations prescribed by the Commissioner. 

(e) At the election of the corporation, any installment of the estimated tax 
may be paid prior to the date prescribed for its payment. (1959, c. 1259, s. 1A.) 


§ 105-163.29. Payments of estimated income tax. — Payment of the 
estimated income tax, or any installment thereof, shall be considered payment on 
account of the income taxes imposed by article 4 for the taxable year. (1959, ec. 
1209 ne aly) 


§ 105-163.30. Failure by corporation to pay estimated income tax. 
—(a) In the case of any underpayment of estimated tax by a corporation, except 
as provided in subsection (d), there shall be added to the tax under article 4 for 
the taxable year an amount determined at the rate of six per cent (6%) per an- 
num upon the amount of the underpayment (determined under subsection (b) ) 
for the period of the underpayment (determined under subsection (c) ). 

(b) For the purposes of subsection (a), the amount of the underpayment shall 
be the excess of 

(1) The amount of the installment which would be required to be paid if 
the estimated tax were equal to seventy per cent (70%) of the tax 
shown on the return for the taxable year or, if no return was filed, 
seventy per cent (70% ) of the tax for such year, over 

(2) The amount, if any, of the installment paid on or before the last day 
prescribed for payment. 

(c) The period of the underpayment shall run from the date the installment 
was required to be paid to whichever of the following dates is the earlier— 

(1) The 15th day of the 3rd month following the close of the taxable year. 

(2) With respect to any portion of the underpayment, the date on which 
such portion is paid. For purposes of this paragraph, a payment of 
estimated tax on the 15th day of the 12th month shall be considered 
a payment of any previous underpayment only to the extent such pay- 
ment exceeds the amount of the installment determined under sub- 
section (b)(1) for the 15th day of the 12th month. 

(d) Notwithstanding the provisions of the preceding subsections, the addition 
to the tax with respect to any underpayment of any installment shall not be im- 
posed if the total amount of all payments of estimated tax made on or before 
the last date prescribed for the payment of such installment equals or exceeds 
the amount which would have been required to be pas on or before such date 
if the estimated tax were whichever of the following is lesser— 

(1) The tax shown on the return of the corporation for the preceding tax- 
able year reduced by one hundred thousand dollars ($100,000), if a 
return showing a liability for tax was filed by the corporation for the 
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preceding taxable year and such preceding year was a taxable year 
of 12 months. 

(2) An amount equal to the tax computed at the rate applicable to the tax- 
able year but otherwise on the basis of the facts shown on the return 
of the corporation for, and the law applicable to, the preceding tax- 
able year. 

(3) 

a. An amount equal to seventy per cent (70%) of the tax for the 
taxable year computed by placing on an annualized basis the 
taxable income: 

1. For the first 6 months or for the first 8 months of the 
taxable year, in the case of the installment required to 
be paid in the ninth month, and 

2. For the first 9 months or for the first 11 months of the 
taxable year, in the case of the installment required to 
be paid in the twelfth month. 

b. For purposes of this paragraph, the taxable income shall be 
placed on an annualized basis by— 

1. Multiplying by 12 the taxable income referred to in sub- 
paiagraph a, and 

2. Dividing the resulting amount by the number of months 
in the taxable year (6 or 8, or 9 or 11, as the case may 
be) referred to in subparagraph a. 


(e) For purposes of subsections (b), (d) (2), and (d) (3), the term “tax” 
means the excess of the tax imposed by article 4, over the sum of one hundred 
thousand dollars ($100,000). 

(f) The application of this section to taxable years of less than twelve months 
shall be in accordance with regulations prescribed by the Commissioner. (1959, 
C1259, selAs 


§ 105-163.31. Filing of declarations and other returns hereunder. 
— The declarations, amended declarations or any information returns required 
under the provisions of this article from any corporation shall be signed by either 
its president, vice-president, treasurer, assistant treasurer, secretary or assistant 
secretary. In a case where a receiver, trustee in bankruptcy, or assignee, by order 
of a court of competent jurisdiction, by operation of law or otherwise, has pos- 
session of or holds title to all or substantially all of the property or business of a 
corporation, whether or not such property or business is being operated, such 
receiver, trustee, or assignee shall make and sign the declarations, amended dec- 
larations or any information returns for such corporation in the same manner and 
form as corporations are required to make same. (1959, c. 1259, s. 1A.) 


§ 105-163.32. Affirmation; penalties for false declaration.—When- 
ever any declaration, amended declaration or information returns required under 
the provisions of this article shall be furnished to the Commissioner, there shall 
be annexed thereto the affirmation of the person furnishing same, in the following 
form: “I hereby affirm that this declaration, amended declaration, or return, in- 
cluding any schedules and attachments thereto, has been examined by me, and, 
to the best of my knowledge and belief, is true and complete and is made in good 
faith covering the taxable period stated, pursuant to the Revenue Act of 1939, as 
amended, and the regulations issued under authority thereof, and that this affir- 
mation is made under the penalties prescribed by law.” Any individual who wil- 
fully makes and subscribes a declaration, amended declaration, or return required 
by this article, which he does not believe to be true and correct as to every ma- 
terial matter, shall be guilty of a misdemeanor, and, upon conviction thereof, shall 
be subject to a fine not to exceed one thousand dollars ($1,000.00) or imprison- 
ment not to exceed six months, or both, in the discretion of the court. The Com- 
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missioner shall cause to be prepared blank forms for the said declarations, amended 
declarations and returns, and shall cause them to be distributed throughout the 
State, and to be furnished upon application; but failure to receive or secure the 
form shall not relieve any taxpayer from the obligation of making any declara- 
tion, amended declaration or return herein required. (1959, c. 1259, s. 1A.) 


§ 105-163.33. Overpayment refunded.—Where there has been an over- 
payment of estimated tax, such overpayment shall be credited to the taxpayer 
and applied to the tax imposed upon such taxpayer by article 4. No refunds for 
overpayment of estimated tax shall be made by the Commissioner prior to the 
filing of the annual return required from the taxpayer under article 4, but, after 
the annual return is filed, any overpayments shall be refunded in accordance with 
the provisions of article 4. (1959, c. 1259, s. 1A.) 


§ 105-163.34. Enforcement.—Except as otherwise provided in this ar- 
ticle, all provisions of articles 4 and 9 of chapter 105 of the General Statutes re- 
lating to assessments, liens and collections with respect to taxes shall apply to all 
payments for which a corporation is responsible under the provisions of this ar- 
ticle, and the procedure with respect thereto shall be the same as provided in ar- 
ticles 4 and 9. (1959, c. 1259, s. 1A.) 


§ 105-163.35. Wilful failure to pay estimated tax.—Any person re- 
quired under this article to pay any estimated tax, who wilfully fails to pay such 
estimated tax, at the time or times required by law or regulations, shall, in ad- 
dition to other penalties provided by law, be guilty of a misdemeanor, and upon 
conviction thereof, shall be fined not more than five hundred dollars ($500.00) 
or imprisoned not exceeding six months, or punished by both such fine and im- 
prisonment in the discretion of the court, within the limitations aforesaid. (1959, 
Cl 259; se) 


§ 105-163.36. Construction of article. — This article shall be liberally 
construed in pari materia with article 4 to the end that taxes levied by article 
4 shall be collected in installments during the taxable year in the manner and 
to the extent provided for by this article. (1959. c. 1259. s. 1A.) 


§ 105-163.37. Rules and regulations. — The Commissioner is hereby 
authorized to prescribe forms and to make all rules and regulations which he 
deems necessary to achieve effective and efficient enforcement of this article. (1959, 


Cr iZoowsrl AL) 
ARTICURS: 
Schedule E. Sales and Use Tax. 
§ 105-164: Repealed by Session Laws 1957, c. 1340, s. 5. 


Division J. TrtLt, Purpose AND DEFINITIONS. 


§ 105-164.1. Short title.—This article shall be known as the “North Caro- 
lina Sales and Use Tax Act.” (1957, c. 1340, s. 5.) 


Editor’s Note. — Section 5 of the act or use taxes incurred with respect to any 


inserting this article became effective July 
1, 1957. It repealed article 8 of chapter 
105 of the General Statutes and all other 
laws and clauses of laws in conflict with 
the act, but provided that all the provisions 
of articles 5 and 9 of chapter 105 of the 
General Statutes in force immediately 
prior to July 1, 1957 shall continue in force 
with respect to any liability for any sales 


period of time prior to July 1, 1957. 

For case law survey on sales tax, see 41 
N. C. Law Rev. 508. 

Power of Legislature. — The power of 
the legislature to levy taxes of the charac- 
ter provided in this article has long been 
settled. Duke v. State, 247 N. C. 236, 100 
S. E. (2d) 506 (1957). 

Sales Tax Is a Privilege or License 
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Tax. — The legislature intended that the 
sales tax be primarily a privilege or license 
tax on retailers. Piedmont Canteen Serv- 
ice, Inc. v. Johnson, 256 N. C. 155, 123 S. 
E. (2d) 582 (1962). 

The sales tax statute levies a tax upon 
the sale of tangible personal property in 
this State by a “retail” merchant as a 
privilege tax for engaging or continuing 
in the business of a retail merchant. Pied- 
mont Canteen Service, Inc. v. Johnson, 
256 N. C. 155, 128 S. E. (2d) 582. (1962). 

Imposed on All Retailers, as a Class.— 
The North Carolina law imposes the sales 
tax on all retailers, as a class, and applies 
it alike in its exactions and exemptions to 
all persons belonging to the prescribed 
class. Piedmont Canteen Service, Inc. v. 
Johnson, 256 N. C. 155, 123 S. FE. (2d) 582 
(1962). 


Cu. 105. Taxation 


§ 105-164.3 


tax by retailers from consumers is, as a 
practical matter, impossible as between al- 
most any two or more retailers by reason 
of the differences in types of merchandise 
sold and selling methods. Piedmont Can- 
teen Service, Inc. v. Johnson, 256 N. C. 
155)7123) Se Heed cose Looe). 

Construction of Former Article.—As to 
the incidence of the sales tax where it is 
imposed upon a general class, as for in- 
stance retail merchants, the law is con- 
strued more strictly against the agency im- 
posing the tax, and in favor of the tax- 
payer. Henderson v. Gill, 229 N. C. 313, 49 
S. E. (2d) 754 (1948). 

For other decisions under former laws, 
see Powell v. Maxwell, 210 N. C. 211, 186 
S. E. 326 (1936); McCanless Motor Co. v. 
Maxwell 2 10N NG e72570188 (5.0 Be 9389 
(1936); Leonard v. Maxwell, 216 N. C. 89, 


Perfect equality in the collection of the 3 S. E. (2d) 316 (1939). 


§ 105-164.2. Purpose.—The taxes herein imposed shall be in addition to 
all other license, privilege or excise taxes and the taxes levied by this article are 
to provide revenue for the support of the public school system of this State and 
for other necessary uses and purposes of the government and State of North Caro- 
ns P19o/ co 1540).s. 3.) 

Quoted in Piedmont Canteen Service, 

Inc. -y,, Johnson,.256 N. i 155. 123 S$. .E. 
(2d) 582 (1962). 


§ 105-164.3. Definitions.—The words, terms and phrases when used in 
this article shall have the meanings ascribed to them in this section except when 
the context clearly indicates a different meaning : 

(1) “Business” shall include any activity engaged in by any person or 
caused to be engaged in by him with the object of gain, profit, bene- 
fit or advantage, either direct or indirect. The term “business” shall 
not be construed in this article to include occasional and isolated sales 
or transactions by a person who does not hold himself out as engaged 
in business. 

(2) “Commissioner” shall mean the Commissioner of Revenue of the State 
of North Carolina. 

(3) “Consumer” shall mean and include every person storing, using or other- 
wise consuming in this State tangible personal property purchased or 
received from a retailer either within or without this State. 

(4) “Cost price” means the actual cost of articles of tangible personal prop- 
erty without any deductions therefrom on account of the cost of ma- 
terials used, labor or service costs, transportation charges or any ex- 
penses whatsoever. 

(5) “Engaged in business” shall mean maintaining, occupying or using per- 
manently or temporarily, directly or indirectly, or through a subsid- 
iary or agent, by whatever name called, any office, place of distribu- 
tion, sales or sample room or place, warehouse or storage place, or 
other place of business, for the selling or delivering of tangible per- 
sonal property for storage, use or consumption in this State, or per- 
manently or temporarily, directly or through a subsidiary, having any 
representative, agent, salesman, canvasser or solicitor operating in this 
State in such selling or delivering, and the fact that any corporate re- 
tailer, agent or subsidiary engaged in business in this State may not 
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be legally domesticated or qualified to do business in this State shall 
be immaterial. 

(6) “Gross sales” means the sum total of all retail sales of tangible personal 
property as defined herein, whether for cash or credit without allow- 
ance for cash discount and without any deduction on account of the 
cost of the property sold, the cost of materials used, labor or service 
costs, interest paid or any other expenses whatsoever and without any 
deductions of any kind or character except as provided in this article. 

(7) “In this (the) State” means within the exterior limits of the State of 
North Carolina and includes all territory within such limits owned by 
or ceded to the United States of America. 

(8) “Lease or rental” means the leasing or renting of tangible personal prop- 
erty and the possession or use thereof by the lessee or rentee for a 
consideration without transfer of the title of such property. 

(9) “Net taxable sales” shall mean and include the gross retail sales of the 
business of the retailer taxed under this article after deducting there- 
from exempt sales and nontaxable sales. 

(10) ‘‘Nonresident retail or wholesale merchant” shall mean every person 
whose business establishment is located outside North Carolina and 
who engages in the business of buying or acquiring by consignment 
or otherwise any tangible personal property and selling the same at 
retail or wholesale and who has applied for and obtained from the 
Commissioner a certificate of registration in accordance with such rules 
and regulations as may be prescribed for the issuance thereof. 

(11) “Person” includes any individual, firm, co-partnership, joint venture, 
association, corporation, estate, trust, business trust, receiver, syndi- 
cate or other group, or combination acting as a unit, body politic, or 
political subdivision, whether public or private or quasipublic and the 
plural as well as the singular number. 

(12) ‘Purchase’ means acquired for a consideration whether 

a. Such acquisition was effected by a transfer of title or possession, 
or both, or a license to use or consume; 
b. Such transfer shall have been absolute or conditional and by 
whatever means it shall have been effected ; and 
c. Such consideration be a price or rental in money or by way of 
exchange or barter. 
It shall also include the procuring of a retailer to erect, install or apply 
tangible personal property for use in this State. 

(13) “Retail” shall mean the sale of any tangible personal property in any 
quantity or quantities for any use or purpose on the part of the pur- 
chaser other than for resale. 

(14) “Retailer” means and includes every person engaged in the business 
of making sales of tangible personal property at retail, either within 
or without this State, or peddling the same or soliciting or taking 
orders for sales, whether for immediate or future delivery, for stor- 
age, use or consumption in this State and every manufacturer, pro- 
ducer or contractor engaged in business in this State and selling, de- 
livering, erecting, installing or applying tangible personal property for 
use in this State notwithstanding that said property may be perma- 
nently affixed to a building or realty or other tangible personal prop- 
erty. Provided, however, that when in the opinion of the Commis- 
sioner it is necessary for the efficient administration of this article to 
regard any salesmen, solicitors, representatives, consignees, peddlers, 
truckers or canvassers as agents of the dealers, distributors, consign- 
ors, supervisors, employers or persons under whom they operate or 
from whom they obtain the tangible personal property sold by them 
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regardless of whether they are making sales on their own behalf or 
on behalf of such dealers, distributors, consignors, supervisors, em- 
ployers or persons, the Commissioner may so regard them and may 
regard the dealers, distributors, consignors, supervisors, employers or 
persons as “‘retailers” for the purpose of this article. 

(15) “Sale” or “selling” shall mean any transfer of title or possession, or 
both, exchange, barter, lease, or rental of tangible personal property, 
conditional or otherwise, in any manner or by any means whatsoever, 
however effected and by whatever name called, for a consideration 
paid or to be paid, and includes the fabrication of tangible personal 
property for consumers by persons engaged in business who furnish 
either directly or indirectly the materials used in the fabrication work, 
and the furnishing, preparing, or serving for a consideration of any 
tangible personal property consumed on the premises of the person 
furnishing, preparing, or serving such tangible personal property or 
consumed at the place at which such property is prepared, served or 
sold. A transaction whereby the possession of the property is trans- 
ferred but the seller retains title or security for the payment of the 
price shall be deemed a sale. 

(16) “Sales price” means the total amount for which tangible personal prop- 
erty is sold including charges for any services that go into the fabri- 
cation, manufacture or delivery of such tangible personal property and 
that are a part of the sale valued in money whether paid in money 
or otherwise and includes any amount for which credit is given to the 
purchaser by the seller without any deduction therefrom on account 
of the cost of the property sold, the cost of materials used, labor or 
service costs, interest charged, losses or any other expenses whatso- 
ever. Provided, however, that where a manufacturer, producer or con- 
tractor, erects, installs or applies tangible personal property for the 
account of or under contract with the owner of realty or other prop- 
erty, the sales price shall be the fair market value of such property at 
the time and place of such erection, installation or application. Pro- 
vided, further : 

a. The cost for labor or services rendered in erecting, installing or 
applying property sold when separately charged shall not be 
included as a part of the “‘sales price”’ ; 

b. Finance charges, service charges or interest from credit extended 
under conditional sales contracts or other conditional contracts 
providing for deferred payments of the purchase price shall not 
be considered a part of the “sales price’ when separately 
charged ; 

c. “Sales price” shall not include the amount of any tax imposed 
by the United States upon or with respect to retail sales whether 
imposed upon the retailer or consumer except that any manu- 
facturers’ or importers’ excise tax shall be included in the term. 


(17) “Storage” means and includes any keeping or retention in this State 
for any purpose except sale in the regular course of business of tangi- 
ble personal property purchased from a retailer. 

(18) “Use” means and includes the exercise of any right or power or do- 
minion whatsoever over tangible personal property by a purchaser 
thereof and includes, but is not limited to, any withdrawal from stor- 
age, installation, affixation to real or personal property, exhaustion 
or consumption of tangible personal property by the owner or pur- 
chaser thereof, but shall not include the sale of tangible personal prop- 
erty in the regular course of business. 

(19) “Storage” and “Use”; Exclusion.—‘Storage” and 
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clude the keeping, retaining or exercising any right or power over 
tangible personal property for the original purpose of subsequently 
transporting it outside the State for use thereafter solely outside the 

State and which purpose is consummated, or for the purpose of be- 

ing processed, fabricated, or manufactured into, attached to or incor- 

porated into, other tangible personal property to be transported out- 
side the State and thereafter used solely outside the State. 

“Tangible personal property” means and includes personal property 
which may be seen, weighed, measured, felt or touched or is in any 
other manner perceptible to the senses. The term “tangible personal 
property” shail not include stocks, bonds, notes, insurance or other 
obligations or securities, nor shall it include electricity, gas or water 
delivered by or through main lines or pipes either for commercial or 
domestic use or consumption. 

“Taxpayer” means any person liable for taxes under this article. 

“Use tax” means and includes the tax imposed by Part 3 in Division 

II of this article. 

“Wholesale merchant” shall mean every person who engages in the 
business of buying or manufacturing any tangible personal property 
and selling same to registered retailers, wholesalers and nonresident 
retail or wholesale merchants for resale. It shall also include persons 
making sales of tangible personal property which are defined herein 
as wholesale sales. For the purposes of this article any person, firm, 
corporation, estate or trust engaged in the business of manufacturing, 
producing, processing or blending any articles of commerce and main- 
taining a store or stores, warehouse or warehouses, or any other place 
or places, separate and apart from the place of manufacture or pro- 
duction, for the sale or distribution of its products (other than bakery 
products) to other manufacturers or producers, wholesale or retail mer- 
chants, for the purpose of resale shall be deemed a “‘wholesale mer- 
chant”. 

(24) “Wholesale sale” shall mean a sale of tangible personal property by a 
wholesale merchant to a manufacturer, or registered jobber or dealer, 
or registered wholesale or retail merchant, for the purpose of resale 
but does not include a sale to users or consumers not for resale. (1957, 


c, 1340, 8:95 1959):e0:12595 5:15 #1961, ¢.1213; cade) 


(20) 


(21) 
(22) 


(23) 


Editor’s Note. — The 1959 amendment 
made changes in subdivisions (10). (15), 
(17), (19), (23) and (24). 

The 1961 amendment, effective July 1, 
1961, changed the second sentence of sub- 
division (23) and deleted the former sec- 
ond sentence of subdivision (24). 

Meaning of “Sale” under Former Stat- 


ute.—Watson Industries v. Shaw, 235 N. 
C. 203, 69 S. E. (2d) 505 (1952); holding 
that the word “sale” did not embrace a 
transaction whereby a radio broadcasting 
station was given temporary custody of 
transcription tape or records in order to 
rebroadcast the programs contained there- 
on. 


Division II. Taxes LevieEp. 
Part 1. Retail Sales Tax. 


§ 105-164.4. Imposition of tax; retailer.—There is hereby levied and 
imposed, in addition to all other taxes of every kind now imposed by law, a priv- 
ilege or license tax upon every person who engages in the business of selling tan- 
gible personal property at retail, renting or furnishing tangible personal property 
or the renting and furnishing of rooms, lodgings and accommodations to tran- 
sients, in this State, the same to be collected and the amount to be determined 
by the application of the following rates against gross sales and rentals, to wit: 


(1) At the rate of three per cent (3%) of the sales price of each item or 
article of tangible personal property when sold at retail in this State, 
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the tax to be computed on total net taxable sales as defined herein 
but for the purpose of computing the amount due the State each and 
every taxable retail sale, or retail sales upon which the tax has been 
collected, or the amount of tax actually collected, whichever be greater 
and whether or not erroneously collected, shall be included in the 
computation tax due the State. Provided, however, that in the case 
of the sale of any airplane, railway locomotive, railway car or the sale 
of any motor vehicle, the tax shall be only at the rate of one per cent 
(1%) of the sales price, and on all such sales on and after July 1, 
1962, the tax shall be at the rate of one and one-half per cent (11%4%) 
of the sales price, but at no time shall the maximum tax with respect to 
any one such airplane, railway locomotive, railway car or motor ve- 
hicle, including all accessories attached thereto at the time of delivery 
thereof to the purchaser, be in excess of one hundred twenty dollars 
($120.00). 

For the purposes of this section, the words “motor vehicle” mean 
any vehicle which is self-propelled and designed primarily for use 
upon the highways, any vehicle which is propelled by electric power 
obtained from trolley wires but not operated upon rails, and any ve- 
hicle designed to run upon the highways which is pulled by a self-pro- 
pelled vehicle, but shall not include any implement of husbandry, farm 
tractor, road construction or maintenance machinery, or equipment, 
special mobile equipment as defined in G. S. 20-38, nor any vehicle 
designed primarily for use in work off the highway. For the purposes 
of this subdivision, the sale separately of a new motor vehicle chassis 
and a new motor vehicle body to be installed thereon, whether by the 
same retailer or different retailers, shall be subject only to the tax 
herein prescribed with respect to a single motor vehicle. 

Provided further, in addition to all other taxes, there is hereby levied 
and imposed upon every person for the privilege of using the streets 
and highways of this State, a tax at the rate of one per cent (1%) 
of the sales or purchase price of any motor vehicle, new chassis and/ 
or new body as defined, described and limited in this section, includ- 
ing all accessories attached thereto at the time of delivery thereof to 
the purchaser, purchased or acquired for use on the streets and high- 
ways of this State, and on and after July 1, 1962, at the rate of one 
and one-half per cent (114%) of the sales or purchase price, but at 
no time shall said tax exceed one hundred twenty dollars ($120.00) 
with respect to any one motor vehicle, and the same shall be paid to 
the Commissioner of Revenue at the time of applying for certificates 
of title or registration of such motor vehicle. No certificate of title or 
registration plate shall be issued for same unless and until said tax 
has been paid: Provided, however, if such person so applying for cer- 
tificate of title or registration and license plate for such motor vehicle 
shall furnish to the Commissioner of Revenue a certificate from a mo- 
tor vehicle dealer licensed to do business in this State, upon a form 
furnished by the Commissioner, certifying that such person has paid 
the tax thereon levied in this article, the tax herein levied shall be re- 
mitted to such person to avoid in effect double taxation on said mo- 
tor vehicle under this article. It is not the intention of this section to 
impose any tax upon a body mounted upon the chassis of a motor ve- 
hicle which temporarily enters the State for the purpose of having 
such body mounted thereon by the manufacturer thereof. 

The tax levied under this subdivision shall not apply to the owner 
of a motor vehicle who purchases or acquires said motor vehicle from 
some person, firm or corporation who or which is not a dealer in new 
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and/or used motor vehicles if the tax levied under this article has been 
paid with respect to said motor vehicle. 

Provided further, the tax shall be only at the rate of one per cent 

(1%) of the sales price on the following items: 

a. Horses or mules by whomsoever sold. 

b. Semen to be used in the artificial insemination of animals. 

c. Sales of fuels to farmers to be used by them for any farm pur- 
poses other than preparing food, heating dwellings and other 
household purposes. The quantity of fuel purchased or used 
at any one time shall not in any manner be a determinative 
factor as to whether any sale or use of fuel is or is not subject 
to the one per cent (1%) rate of tax imposed herein. 

d. Sales of fuel to manufacturing industries and manufacturing 
plants for use in connection with the operation of such indus- 
tries and plants other than sales of fuels to be used for resi- 
dential heating purposes. The quantity of fuel purchased or 
used at any one time shall not in any manner be a determina- 
tive factor as to whether any sale or use of fuel is or is not 
subject to the one per cent (1%) rate of tax imposed herein. 

e. Sales of fuel to commercial laundries or to pressing and dry clean- 
ing establishments for use in machinery used in the direct per- 
formance of the laundering or the pressing and cleaning service. 

f. Sales to freezer locker plants of wrapping paper, cartons and 
supplies consumed directly in the operation of such plant. 

Provided further, the tax shall be only at the rate of one per cent 

(1%) of the sales price, subject to a maximum tax of eighty dollars 
($80.00) per article, on the following items: 

g. Sales of machines and machinery, whether animal or motor drawn 
or operated, and parts and accessories for such machines and 
machinery to farmers for use by them in the planting, cultivat- 
ing, harvesting or curing of farm crops, and sales of machines 
and machinery and parts and accessories for such machines and 
machinery to dairy operators, poultry farmers, egg producers, 
and livestock farmers for use by them in the production of dairy 
products, poultry, eggs or livestock. 

The term ‘machines and machinery” as used in this subdi- 
vision is defined as follows: 

The term shall include all vehicular implements, designed 
and sold for any use defined in this subdivision, which are op- 
erated, drawn or propelled by motor or animal power, but shal] 
not include vehicular implements which are operated wholly by 
hand, and shall not include any motor vehicles required to be 
registered under chapter 20 of the General Statutes. 

The term shall include all nonvehicular implements and me- 
chanical devices designed and sold for any use defined in this 
subdivision, which have moving parts, or which require the use 
of any motor or animal power, fuel, or electricity in their op- 
eration but shall not include nonvehicular implements which 
have no moving parts and are operated wholly by hand. 

The term shall also include metal flues sold for use in cur- 
ing tobacco, whether such flues are attached to hand-fired fur- 
naces or used in connection with mechanical burners. 

h. Sales of mill machinery or mill machinery parts and accessories 
to manufacturing industries and plants. 

i. Sales of central office equipment and switchboard and private 
branch exchange equipment to telephone and telegraph com- 
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panies regularly engaged in providing telephone and telegraph 
service to subscribers on a commercial basis. 

j. Sales to commercial laundries or to pressing and dry cleaning es- 
tablishments of machinery used in the direct performance of 
the laundering or the pressing and cleaning service and of parts 
and accessories thereto. 

k. Sales to freezer locker plants of machinery used in the direct op- 
eration of said freezer locker plant and of parts and accessories 
thereto. 

1. Sales of broadcasting equipment and parts and accessories there- 
to and towers to commercial radio and television companies 
which are under the regulation and supervision of the Federal 
Communications Commission. 


(2) At the rate of three per cent (3%) of the gross proceeds derived from 
the lease or rental of tangible personal property as defined herein, 
where the lease or rental of such property is an established business, 
or the same is incidental or germane to said business; except that 
whenever a rate of less than three per cent (3%) is applicable to a 
sale of property which is leased or rented, the lower rate of tax shall 
be due on such lease or rental proceeds. 


(3) Operators of hotels, motels, tourist homes and tourist camps shall be 
considered “retailers” for the purposes of this article. There is here- 
by levied upon every person, firm or corporation engaged in the busi- 
ness of operating hotels, and every person, firm or corporation en- 
gaged in the business of operating tourist homes, tourist camps and 
similar places of business, a tax of three per cent (3%) of the gross 
receipts derived from the rental of any room or rooms, lodgings, or 
accommodations furnished to transients at any hotel, motel, inn, tour- 
ist camp, tourist cabin or any other place in which rooms, lodgings or 
accommodations are regularly furnished to transients for a considera- 
tion. The tax shall not apply, however, to any room, lodging or ac- 
commodation supplied to the same person for a period of 90 continu- 
ous days or more. Every person subject to the provisions of this sec- 
tion shall register and secure a license in the manner provided in sub- 
division (7) of this section, and, insofar as practicable, all other pro- 
visions of this article shall also be applicable with respect to the tax 
herein provided for. 

(4) Every person, firm or corporation engaged in the business of operating 
a pressing club, cleaning plant, hat blocking establishment, dry clean- 
ing plant, laundry (including wet or damp wash laundries and _ busi- 
nesses known as launderettes and launderalls), or any similar type 
business, or engaged in the business of renting clean linen or towels 
or wearing apparel, or any similar type business, or engaged in the 
business of soliciting cleaning, pressing, hat blocking, laundering or 
rental business for any of the aforenamed businesses, shall be consid- 
ered “retailers” for the purposes of this article. There is hereby levied 
upon every such person, firm or corporation a tax of three per cent 
(3%) of the gross receipts derived from services rendered in engag- 
ing in any of the occupations or businesses named in this subdivision, 
and every person, firm or corporation subject to the provisions of this 
subdivision shall register and secure a license in the manner herein- 
after provided in this section, and, insofar as practicable, all other pro- 
visions of this article shall be applicable with respect to the tax here- 
in provided for. The taxes levied in this subdivision are additional 
privilege or license taxes for the privilege of engaging in the occupa- 
tions or businesses named herein. Any person, firm or corporation en- 
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gaged in cleaning, pressing, hat blocking, laundering for, or supply- 
ing clean linen or towels or wearing apparel to, another person, firm 
or corporation engaged in soliciting shall not be required to pay the 
three per cent (3%) tax on its gross receipts derived through such 
solicitor, if the soliciting person, firm or corporation has registered 
with the Department, secured the license hereinafter required and has 
paid the tax at the rate of three per cent (3%) of the total gross re- 
ceipts derived from business solicited. Persons, firms and corporations 
required to be licensed under this article and to pay the taxes imposed 
by this subdivision shall not hereafter be subject to the one per cent 
(1%) of gross receipts taxes levied under G. S. 105-74 and 105-85, 
with respect to gross receipts collected on and after July 1, 1961. 


(5) The said tax shall be collected from the retailer as defined herein and 


paid by him at the time and in the manner as hereinafter provided. 
Provided, however, that any person engaging or continuing in busi- 
ness as a retailer shall pay the tax required on the net taxable sales 
of such business at the rates specified when proper books are kept 
showing separately the gross proceeds of taxable and nontaxable sales 
of tangible personal property in such form as may be accurately and 
conveniently checked by the Commissioner or his duly authorized 
agent. If such records are not kept separately the tax shall be paid as 
a retailer on the gross sales of business and the exemptions and ex- 
clusions provided by this article shall not be allowed. 


(6) The tax so levied is and shall be in addition to all other taxes whether 


levied in the form of excise, license or privilege or other taxes. 


(7) Any person who shall engage or continue in any business for which a 


privilege tax is imposed by this article shall immediately after July 1, 
1957, apply for and obtain from the Commissioner upon payment of 
the sum of one dollar ($1.00) a license to engage in and conduct such 
business upon the condition that such person shall pay the tax accru- 
ing to the State of North Carolina under the provisions of this article 
and he shall thereby be duly licensed and registered to engage in and 
conduct such business. The license tax levied in this section shall be a 
continuing license until revoked for failure to comply with the provi- 
sions of this article. Provided, however, that any person who has here- 
tofore applied for and obtained such license and the same is in force 
and effect as of July 1, 1957, shall not be required to apply for and 
obtain a new license. (1957, c. 1340, s. 5; 1959, c. 1259, s. 5; 1961, 
C2.820,;Su2 51905, Cel 109.85. his) 


Editor’s Note.—The cases cited to the 
last three paragraphs of this annotation 
were decided under the former law. 

The 1959 amendment rewrote the first 
paragraph of subdivision (1). 

The 1961 amendment, effective July 1, 
1961, rewrote the proviso at the end oi 
the first paragraph of subdivision (1), 
deleted a clause at the end of the second 
paragraph formerly appearing after 
“single motor vehicle,” ‘ewrote the proviso 
constituting the first sentence of the third 
paragraph and added all of the subdivision 
beginning with the fifth paragraph. It re- 
numbered former subdivisions (4), (5) and 
(6) as (5), (6) and (7), respectively, and 
inserted new subdivision (4). 

The 19683 amendment, effective July 1, 
1963, inserted “railway locomotive, railway 


car” twice in the second sentence of sub- 
division (1), substituted “regularly engaged 
in providing telephone and telegraph ser- 
vice to subscribers on a commercial basis” 
for “which are under the regulation and 
supervision of the North Carclina Utili- 
ties Commission” at the end of paragraph 
(i) of subdivision (1), and added the ex- 
ception at the end of subdivision (2). 

Same — Explanation. — The 1961 en- 
grossed bill actually passed and not the 
bill as enrolled has been followed in two 
instances 

The enrolled bill failed to state that the 
comma after ‘“‘single motor vehicle” in the 
second paragraph of subdivision (1) should 
be changed to a period, and the remainder 
of the paragraph deleted. This codification 
treats this paragraph exactly as directed by 
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the language of the engrossed bill actually 
passed but not properly enrolled. 

The engrossed bill rewrote the proviso 
constituting the first sentence of the third 
paragraph of subdivision (1), but the en- 
rolled bill omitted the language expressly 
so stating. This codification substitutes 
the new proviso for the old. 

Effect of 1961 Amendatory Act.—Sec- 
tion 3 of Session Laws 1961, c. 826, pro- 
vided that notwithstanding any express re- 
peal contained in the act or any repeal im- 
plied from its terms and provisions, the 
existing revenue laws of the State should 
continue in full force and effect with re- 
spect to all acts and transactions occurring 
prior to July 1, 1961, affected or which 
ought to be affected by their terms and 
provisions, and with respect to all liabili- 
ties, criminal as well as civil, incurred or 
which ought to have been incurred with 
respect to said acts and transactions occur 
ring prior to July 1, 1961. 

Section 3 of the act also provided that 
it should not be applicable with respect 
to any building materials purchased for 
the purpose of fulfilling any lump sum or 
unit price contract entered into or awarded 
before July 1, 1961, or entered into or 
awarded pursuant to any bid made before 
July 1, 1961, and that with respect to any 
such building materials purchased, the 
provisions affected by the act should re- 
main in full force and effect. 
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The expression “total net taxable sales” 
and expressions of similar purport, as 
used in this article, means the total of all 
retail sales, except those excluded in whole 
or in part by Part 1 of Division II, which 
imposes and levies the tax, and except 
those which are exempt under § 105-164.13. 
Piedmont Canteen Service, Inc. v. John- 
Sons 256 NeGamtoomio3 to En (2d) 582 
(1962). 

Merchants are statutory agents for the 
collection of the tax on sales, which is 
definitely imposed upon the consumer, and 
their responsibility arises on the assump- 
tion that they must so collect. Henderson 
v. Gill, 229 N. C. 313, 49 S. E. (2d) 754 
(1948). 

Erroneous Advice of Agent of Depart- 
ment of Revenue.—The State is not es- 
topped to collect the retail sales tax levied 
by this section by the action of an agent of 
the Department of Revenue in erroneously 
advising the merchant that certain sales 
were not subject to the tax, notwithstand- 
ing that the merchant was thereby deprived 
of the opportunity to collect the tax from 
his customers. Henderson v. Gill, 229 N. 
C. 313, 49 S. E. (2d) 754 (1948). 

Building Materials.—For decisions un- 
der the former statute relating to tax on 
building materials, see Watson Industries 
v. Shaw, 235 N. C. 203, 69 S. E. (2d) 505 
(1952); Robinson & Hale, Inc. v. Shaw, 
242 N. C. 486, 87 S. E. (2d) 909 (1955). 


Part 2. Wholesale Tax. 


§ 105-164.5. Imposition of tax; wholesale merchant.—There is here- 
by levied and imposed, in addition to all other taxes of every kind now imposed 
by law, a privilege or license tax upon every person who engages in the business 
of selling tangible personal property at wholesale in this State as defined herein, 
the same to be collected and the amount to be determined in the following manner, 


to wit: 


(1) Every wholesale merchant as defined in this article shall apply for and 
obtain an annual license and pay tax therefor of ten dollars ($10.00). 
Such annual license shall be paid for in advance within the first fif- 
teen days of July in each year or, in the case of a new business, with- 
in fifteen days after business is commenced. Manufacturers making 
wholesale sales, as defined in this article, of their own manufactured 
products, directly and exclusively from the place where such articles 
of tangible personal property are manufactured, shall not be required 
to obtain an annual wholesale license. 

(2) The sale of any tangible personal property by any wholesale merchant 
to anyone other than to a registered retailer, wholesale merchant or 
nonresident retail or wholesale merchant as defined for resale shall be 
taxable at the rate of tax provided in this article upon the retail sale 


of tangible personal property. 


(3) The sale of any tangible personal property by any wholesale merchant 
to a nonresident retail or wholesale merchant must be in strict com- 
pliance with such regulations as may be promulgated by the Commis- 
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sioner and which are applicable to such sales. Any sale which does not 
conform to such regulations shall be taxable at the rate of tax pro- 
vided in this article upon the retail sale of tangible personal property. 

(4) Every wholesale merchant who sells tangible personal property to re- 
tailers or nonresident retail or wholesale merchants for resale shall 
deliver to such customer a bill of sale for each sale of such tangible 
personal property whether sold for cash or on credit and shall make 
and retain a duplicate or carbon copy of each such bill of sale and 
shall keep on file all such duplicate bills of sale for at least three years 
from the date of sale. Failure to comply with the provisions of this 
subsection shall subject the wholesale merchant to liability for tax up- 
on such sales at the rate of tax levied in this article upon retail sales. 

(5) The tax levied is and shall be in addition to all other taxes whether 
levied in the form of excise, license or privilege or other taxes. (1957, 


C1340) 695 1959" e 1259Rsmo e196] ce SloNs 2 cei 2loesece) 


Editor’s Note. — The 1959 amendment 
inserted the third sentence of subdivision 
(1), changed the fifth sentence thereof, 
(deleted in 1961), and inserted “or whole- 
sale” after “nonresident retail” in subdi- 
visions (2), (3) and (4). 

The first 1961 amendment, effective July 
1, 1961, deleted portions of subdivision 
(1). However, this amendment was super- 


fective July 1, 1961, which deleted all of 
subdivision (1) after “license” in the third 
sentence. 

Former statute held applicable to sales 
by a wholesale secondhand car dealer in 
this State to retail merchants of another 
state for the purpose of resale out of this 
State. Phillips v. Shaw, 238 N. C. 518, 78 
Sale) 514 8 (1953,) = 


seded by the second 1961 amendment, ef- 


§ 105-164.5a: Repealed by Session Laws 1961, c. 1213, s. 3, effective July 
1, 1961. 


Editor’s Note.—The repealed section had 
been amended by Session Laws 1959, c. 


1259, s. 5, and Session Laws 1961, c. 826, 
Se. 


Pattes mu seal ax 


§ 105-164.6. Imposition of tax.—An excise tax is hereby levied and im- 
posed on the storage, use or consumption in this State of tangible personal prop- 
erty purchased within and without this State for storage, use or consumption in 
this State, the same to be collected and the amount to be determined by the ap- 
plication of the following rates against the sales price, to wit: 

(1) At the rate of three per cent (3%) of the cost price of each item or 
article of tangible personal property when the same is not sold but 
used, consumed, distributed or stored for use or consumption in this 
State; except that, whenever a rate of less than three per cent (3%) 
is applicable under the sales tax schedule set out in G. S. 105-164.4 
to the sale at retail of an item or article of tangible personal prop- 
erty, the same rate shall be used in computing any use tax due un- 
der this subdivision. 

(2) At the rate of three per cent (3%) of the monthly lease or rental price 
paid by the lessee or rentee, or contracted or agreed to be paid by 
the lessee or rentee, to the owner of the tangible personal property ; 
except that, whenever a rate of less than three per cent (3%) is ap- 
plicable under the sales tax schedule set out in G. S. 105-164.4 to the 
sale at retail of an item or article of tangible personal property, then 
the same rate shall be used in computing any use tax due under this 
subdivision. 

(3) There is hereby levied and there shall be collected from every person, 
firm, or corporation, an excise tax of three per cent (3%) of the pur- 
chase price of all tangible personal property purchased or used which 
shall enter into or become a part of any building or other kind of 
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structure in this State, including all materials, supplies, fixtures and 
equipment of every kind and description which shall be annexed there- 
to or in any manner become a part thereof. Provided, however, the 
taxes levied in this section shall be levied against the purchaser of 
the articles named. If purchases of building materials that are not 
exempt from tax are made by a contractor there shall be joint liability 
for the tax against both contractor and owner, but the liability of the 
owner shall be satisfied if affidavit is required of the contractor, and 
furnished by him, before final settlement is made, showing that the tax 
herein levied has been paid in full. 

(4) Where a retail sales tax has already been paid with respect to said tan- 
gible personal property in this State by the purchaser thereof, said tax 
shall be credited upon the tax imposed by this article. 

(5) Every person storing, using or otherwise consuming in this State tan- 
gible personal property purchased or received at retail either within 
or without this State shall be liable for the tax imposed by this arti- 
cle and the liability shall not be extinguished until the tax has been 
paid to this State. Provided, however, that a receipt from a registered 
retailer engaged in business in this State given to the purchaser in 
accordance with the provisions of this article shall be prima facie suf- 
ficient to relieve the purchaser from liability for the tax to which such 
receipt may refer and the liability of the purchaser shall be extin- 
guished upon payment of the tax by any retailer from whom he has 
purchased said property. 

(6) Except as provided herein the tax so levied is and shall be in addition 
to all other taxes whether levied in the form of excise, license, privi- 
lege or other taxes. 

(7) Every retailer engaged in business in this State selling or delivering tan- 
gible personal property for storage, use or consumption in this State 
shall immediately after July 1, 1957, apply for and obtain from the 
Commissioner upon the payment of the sum of one dollar ($1.00) a 
license to engage in and conduct such business upon the condition 
that such person shall pay the tax accruing to the State of North 
Carolina under the provisions of this article, and he shall thereby be 
duly licensed and registered to engage in and conduct such business. 
Provided, however, that any person who has heretofore applied for 
and obtained such license and the same is in force and effect as of 
July 1, 1957, shall not be required to apply for and obtain a new li- 
cense. 

(8) Notwithstanding any other provisions of this article, a use tax, at the 
applicable use tax rate, as hereinbefore provided, is hereby levied up- 
on the storage or use in this State of any motor vehicles, machines, 
machinery, tools or other equipment brought, imported or caused to 
be brought into this State for use in constructing, building or repair- 
ing any building, highway, street, sidewalk, bridge, culvert, sewer or 
water system, drainage or dredging system, electric or steam railway 
system, reservoir or dam, hydraulic or power plant, transmission line, 
tower, dock, wharf, excavation, grading or other improvement or 
structure, or any part thereof. The owner or, if the property is leased 
the lessee ot any such motor vehicle, machine, machinery, tools or other 
equipment shall be liable for the tax provided for in this paragraph, 
to be computed as set out below. The useful life of such motor vehi- 
cles, machines, tools or other equipment shall be determined by the 
Commissioner in accordance with the experience and practices of the 
building and construction trades. Said use tax shall be computed on 
the basis of such proportion of the original purchase price of such 
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property as the duration of time of use in this State bears to the total 
useful life thereof. Such tax shall become due immediately upon such 
property being brought into this State, and in the absence of satis- 
factory evidence as to the period of use intended in this State, it shall 
be presumed that such property will remain in this State for the re- 
mainder of its useful life. All provisions of this article not directly in 
conflict with the provisions of this paragraph shall be applicable with 
respect to the matters herein set forth. The provisions of this para- 
graph shall not be applicable with respect to sales of such property 
within this State or to the use, storage or consumption of such prop- 
erty when purchased for use in this State, and in such cases the full 
sales or use tax shall be paid as in all other cases, irrespective of the 
period of intended use in this State. (1957, c. 1340, s. 5; 1959, c. 1259, 


$1,500 196 lees S26,is 22a) 


Cross Reference.—See note to § 105- 
164.4. 

Editor’s Note.—The cases in this an- 
notation were decided under former stat- 
utes relating to the levy of compensating 
use taxes. 

The 1959 amendment deleted the former 
last sentence of subdivision (5). 

The 1961 amendment, effective July 1, 
1961, added the exception clauses to sub- 
divisions (1) and (2). 

The purpose of the use tax is to remove, 
insofar as possible, the discrimination 
against local merchants resulting from the 
imposition of a sales tax, and to equalize 
the burden of the tax on property sold 
locally and that purchased without the 
State. Watson Industries v. Shaw, 235 N. 
C. 203, 69 S. E. (2d) 505 (1952). 

‘The, use" tax sis) notsiamisalese tax, elts 
chief function is to prevent the evasion of 
the sales tax by persons purchasing tangi- 
ble personal property outside of North 
Carolina for storage, use, or consumption 
within the State. Thus it prevents unfair 
competition on the part of out-of-state 
merchants. Johnston v. Gill, 224 N. C. 638 
32 S. E. (2d) 30 (1944). 

Sales Tax and Use Tax Are Complemen- 
tary.—The use tax and our sales tax law, 
taken and applied together, provide a uni- 
form tax upon either the sale or use of all 
tangible personal property irrespective of 
where it may be purchased. That is, the 
sales tax and the use tax are complemen- 
tary and functional parts of one system otf 
taxation. Johnston v. Gill, 224 N. C. 638, 
32 S. E. (2d) 30 (1944). 

The provisions of this statute cannot be 
extended beyond the clear import of the 
language used, or their operation enlarged 
so as to embrace matters not specifically 
pointed out. Watson Industries v. Shaw, 
235 N. C. 203, 69 S. E. (2d) 505 (1952) 

Soliciting Orders. — Where one is en- 


gaged within this State in a regular busi- 
ness of soliciting orders for tailor-made 
clothing on commission, part of which he 
collects at the time the order is taken, and 
the clothes are shipped by the maker, who 
collects the balance of the price, directly 
from the purchaser, such transaction is 
subject to the use tax and the solicitor is a 
retailer and an agent for collecting the use 
tax, for which he is liable on his failure to 
do so. Johnston v. Gill, 224 N. C. 638, 32 
S. E. (2d) 30 (1944) 

Prerequisites to Assessment of Tax.— 
Watson Industries v. Shaw, 235 N. C. 203, 
69 S. E. (2d) 505 (1952). 

Dominion over, Possession of, or Title 
to Property Must Be Acquired by Pur- 
chaser.—Watson Industries v. Shaw, 235 
N. C. 203, 69 S. E. (2d) 505 (1952). 

Lease of Transcription Tape to Broad- 
casting Station. — The former statute 
could not be construed to impose a tax on 
a broadcasting station where it purchased 
the right to rebroadcast programs re- 
corded on a transcription tape and was 
given temporary custody of the tape in 
order to make use of the purchase. Wat- 
son Industries v. Shaw, 235 N. C. 203, 69 
S. E. (2d) 505 (1952). 

Statute of Limitations.—The collection 
of a use or excise tax being subject to the 
same statute of limitations, which applies 
to the collection of the sales tax, a use or 
excise tax which accrued in the year 1937 
was held barred by the three-year statute 
of limitations when assessed in 1942. 
Standard Fertilizer Co. v. Gill, 225 N. C. 
426, 35 S. E. (2d) 275 (1945). 

Applied in Piedmont Canteen Service, 
Inc. v. Johnson, 256 N. C. 155, 123 S. E. 
(2d) 582 (1962). 

Cited in American Equitable Assurance 
Co. v. Gold, 249 N. C. 461, 106 S. E. (2d) 
875 (1959). 
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Part 4. General Provisions. 
§ 105-164.7. Sales tax part of purchase price. — Every retailer en- 


gaged in the business of selling or delivering or taking orders for the sale or de- 
livery of tangible personal property for storage, use or consumption in this State 
shall at the time of selling or delivering or taking an order for the sale or de- 
livery of said tangible personal property or collecting the sales price thereof or 
any part thereof, add to the sales price of such tangible personal property the 
amount of the tax on the sale thereof and when so added said tax shall constitute 
a part of such purchase price, shall be a debt from the purchaser to the retailer 
until paid and shall be recoverable at law in the same manner as other debts. Said 
tax shall be stated and charged separately from the sales price and shown sepa- 
rately on the retailer’s sales records and shall be paid by the purchaser to the re- 
tailer as trustee for and on account of the State and the retailer shall be liable for 
the collection thereof and for its payment to the Commissioner and the retailer’s 
failure to charge to or collect said tax from the purchaser shall not affect such 
liability. It is the purpose and intent of this article that the tax herein levied and 
imposed shall be added to the sales price of tangible personal property when sold 
at retail and thereby be borne and passed on to the customer, instead of being borne 
by the retailer. (1957, c. 1340, s. 5.) 


This section does not relieve the retailer 
of any tax liability; it provides him a ready 
legal means for recoupment. Piedmont 
Canteen Service, Inc. v. Johnson, 256 N. C. 
155,23) S. Bo (2d) 582 (1962). 

Failure to Charge or Collect Tax Does 
Not Affect Retailer’s Liability—The tax 
must be added to the purchase price and 
constitutes a debt from purchaser to re- 
tailer until paid, but failure to charge or 
collect the tax from purchaser shall not 
affect retailer’s liability. Piedmont Can- 


The retailer is not to be excused from 
liability merely because it is to his advan- 
tage to make use of a method of selling 
which will not permit him to keep a proper 
record of sales or to make the collections 
required by law. Piedmont Canteen Serv- 
ice, Inc. v. Johnson, 256 N. C. 155, 123 S. 
E. (2d) 582 (1962). 

Cited in American Equitable Assurance 
Co. v. Gold, 249 N. C. 461, 106 S. E. (2d) 
875 (1959). 


teen Service, Inc. v. Johnson, 256 N. C. 
155, 123°S. EB: (2d) -582° (1962): 


§ 105-164.8. Retailer to collect tax regardless of place sale con- 
summated.—Every retailer engaged in business in this State as defined in this 
article shall collect said tax notwithstanding 

(1) That the purchaser’s order or the contract of sale is delivered, mailed 
or otherwise transmitted by the purchaser to the retailer at a point 
outside this State as a result of solicitation by the retailer through 
the medium of a catalogue or other written advertisement ; or 

(2) That the purchaser’s order or the contract of sale is made or closed by 
acceptance or approval outside this State, or before said tangible per- 
sonal property enters this State; or 

(3) That the purchaser’s order or the contract of sale provides that said 
property shall be or is in fact procured or manufactured at a point 
outside this State and shipped directly to the purchaser from the point 
of origin ; or 

(4) That said property is mailed to the purchaser in this State or a point out- 
side this State or delivered to a carrier outside this State f. 0. b. or 
otherwise and directed to the purchaser in this State regardless of 
whether the cost of transportation is paid by the retailer or by the 
purchaser ; or 

{5) That said property is delivered directly to the purchaser at a point out- 
side this State ; or 

(6) Any combination in whole or in part of any two or more of the fore- 
going statements of fact, if it is intended that the tangible personal 
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property purchased be brought to this State for storage, use or con- 
sumption in this State. (1957, c. 1340, s. 5.) 


§ 105-164.9. Advertisement to absorb tax undawful. — Any retailer 
who shall by any character or public advertisement offer to absorb the tax levied 
in this article or in any manner directly or indirectly advertise that the tax here- 
in imposed is not considered an element in the price to the purchaser shall be 
guilty of a misdemeanor. Any violations of the provisions of this section reported 
to the Commissioner shall be reported by him to the Attorney General of the State 
to the end that such violations may be brought to the attention of the solicitor 
of the court of the county or district whose duty it is to prosecute misdemeanors 
in the jurisdiction. It shall be the duty of such solicitor to investigate such al- 
leged violations and if he finds that this section has been violated prosecute such 
violators in accordance with the law. (1957, c. 1340, s. 5.) 

Stated in Piedmont Canteen Service, 

IncHiv. Johnson} 2560N- Caso em2cmS.e- 
(2d) 582 (1962). 

§ 105-164.10. Retail bracket system.—For the convenience of the re- 
tailer in collecting the tax due at the rate of three per cent (3%) and to tacili- 
tate the administration of this article, every retailer engaged in or continuing 
within this State in a business for which a license, privilege or excise tax is re- 
quired by this article shall add to the sale price and collect from the purchaser 
on all taxable retail sales an amount equal to the following: 


(1) No amount on sales of less than 10¢. 

(2) 1g on sales of 10g and over but not in excess of 35¢. 

(3) 2¢ on sales ot 36¢ and over but not in excess of 70¢. 

(4) 3¢ on sales ot 71¢ and over but not in excess of $1.16. 

(5) Sales over $1.16—straight 3% with major fractions governing. 


Use of the above bracket does not relieve the retailer from the duty and lia- 
bility to remit to the Commissioner an amount equal to three per cent (3%) 
ot the gross receipts derived from all taxable retail sales subject to the three per 
cent (3%) rate during the taxable period. 

Whenever a sales or use tax is due at a rate of less than three per cent (3%), 
the tax shall be computed by multiplying the sales or purchase price by the 
applicable rate and by rounding the result off to the nearest whole cent. The 
use of this method in computing the sales or use tax shall not relieve a tax- 
payer from the duty and liability of remitting to the Commissioner an amount 
equal to the applicable rates times gross receipts subject to taxation at the lesser 


rates, (1957.cs4 340, S255. 9012 C.O20) 5.29) 


Cross Reference.—See notes to § 105- 
164.4. 

Editor’s Note. — The 1961 amendment 
effective July 1, 1961, inserted neai the be- 
ginning of the first sentence “due at the 
rate of three per cent (3%).” It also in- 
serted ‘‘subject to the three per cent (3%) 
rate” in the next to last paragraph, and 
added the last paragraph. 

Constitutionality.—This section does not 
render the sales tax unconstitutional as 
violating the due process clause of the 
State constitution or the Fourteenth 
Amendment of the federal constitution. 
Piedmont Canteen Service, Inc. v. John- 
son, 256 N. C., 155, 123 S. E. (2d) .582 
(1962). 

The seller of goods through vending 
machines was in no position to attack the 


sales tax statute as discriminatory in that 
no tax is collected on sales of less than 
10¢, where approximately 76% of the sel- 
ler’s receipts came from items priced at 
10¢ or above, and thus assuming the av- 
erage sale to be 20¢, the seller must have 
collected 5% on more than three fourths 
of its total receipts. Piedmont Canteen 
Service, Inc. v. Johnson, 256 N. C. 155, 
123 S. E. (2d) 582 (1962). 

The bracket system is for the conven- 
ience of the retailer. Piedmont Canteen 
Service, Inc. v. Johnson, 256 N. C. 155, 
123 S. E. (2d) 582 (1962). 

The 1957 act made no material change 
in the effect of the bracket system, which 
had previously been in force pursuant to 
a regulation of the Commissioner of Rev- 
enue, and made no change in the nature of 
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the tax by reason of the inclusion of the 
bracket system in the act itself. Piedmont 
Canteen Service, Inc. v. Johnson, 256 N. 
iso l2oep, Ee. (edim 582° (1962). 

Retailer Not Relieved of Liability. — 
The legislature was careful to state, in all 
instances where administrative provisions 
might be construed to shift the burden of 
the tax from retailer to purchaser, that 
such provisions do not relieve the retailer 
from his privilege tax liability. Piedmont 
Canteen Service, Inc. v. Johnson, 256 N. 
C. 155, 123 S. E. (2d) 582 (1962). 

Goods Not Exempt Because of Small- 
ness of Unit Price.—This article in no par- 
ticular exempts goods from the tax on re- 
tailers because of smallness of unit price. 
Piedmont Canteen Service, Inc. v. John- 
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SON ;) eDOt Nem Cam oD ee Osmi ou Ey. 
(1962). 

Section Has Reference to Sales, Not 
Unit Price of Goods.—The bracket system 
provides that a retailer shall collect from 
a purchaser “no amount on sales of less 
than 10¢,” and it has reference to sales, 
not unit price of goods. Piedmont Canteen 
Service, Inc. v. Johnson, 256 N. C. 155, 
123 S. E.. (2d) 582 (1962): 

If a customer buys two or more items 
priced at less than ten cents each so that 
the sale amounts to ten cents or more, the 
retailer’s failure to collect said tax from 
the purchaser shall not affect the retail- 
er’s liability to the State. Piedmont Can- 
teen Service, Inc. v. Johnson, 256 N. C. 
155, 123 S. E. (2d) 582 (1962). 


(2d) 582 


§ 105-164.11. Excessive and erroneous collections. — When the tax 
collected for any period is in excess of the total amount which should have been 
collected, the total amount collected must be paid over to the Commissioner less 
the compensation to be allowed the retailer as hereinafter set forth. When tax 
is collected for any period on exempt or nontaxable sales the tax erroneously 
collected shall be remitted to the Commissioner and no refund thereof shall be 
made to a taxpayer unless the purchaser has received credit for or has been re- 
funded the amount of tax erroneously charged. This provision shall be construed 
with other provisions of this article and given effect so as to result in the pay- 
ment to the Commissioner of the total amount collected as tax if it is in excess 
of the amount which should have been collected. (1957, c. 1340, s. 5; 1959, c. 
EATS SES a et Ba Fe RA 


Cross Reference.—See notes to § 105- 
164.4. 
Editor’s Note. — The 1959 amendment 


The 1961 amendment, effective July 1, 
1961, rewrote the caption and the first and 
last sentences. 


rewrote this section. 


§ 105-164.12. Freight or delivery transportation charges.—Freight 
delivery, or other like transportation charges connected with the sale of tangible 
personal property are subject to the sales and use tax if title to the tangible per- 
sonal property being transported passes to the purchaser at the destination point. 
Where title to the tangible personal property being transported passes to the 
purchaser at the point of origin, the freight or other transportation charges are 
not subject to the sales tax. For the purposes of this section it is immaterial 
whether the retailer or purchaser actually pays for any charges made for trans- 
portation, whether the charges were actually paid by one for the other, or whether 
a credit or allowance is made or given for such charges. Nothing in this section 
shall operate to exclude from the use tax any freight delivery or other like trans- 
portation charges. Such charges shall be included as a portion of the cost price 
and subject to the use tax. (1957, c. 1340, s. 5; 1959, c. 1259, s. 5.) 

Editor’s Note. — The 1959 amendment “sales” and “tax” at the end of the second 
deleted “and use” between the words _ sentence. 


Division II]. ExEMPTIONS AND EXCLUSIONS. 


§ 105-164.13. Retail sales and use tax. — The sale at retail, the use, 
storage or consumption in this State of the following tangible personal property 
is specifically exempted from the tax imposed by this article: 
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Agricultural Group. 


(1) Commercial fertilizer on which the inspection tax is paid and lime and 
land plaster used for agricultural purposes whether the inspection tax 
is paid or not. 

(2) Seeds, feeds for livestock and poultry, rodenticides, insecticides, herbi- 
cides, fungicides, pesticides for livestock, poultry and agriculture. 

(3) Products of farms, forests, and mines when such sales are made by the 
producers in their original or unmanufactured state. 

(4) Cotton, tobacco, peanuts or other farm products sold to manufacturers 
for further manufacturing or processing. 

(4.1) Baby chicks and poults sold for commercial poultry or egg production. 


Industrial Group. 


(5) Manufactured products produced and sold by manufacturers or produc- 
ers to other manufacturers, producers, or registered wholesale or re- 
tail merchants, for the purpose of resale except as modified by Di- 
vision I, § 105-164.3, subdivision (23). Provided, however, this ex- 
emption shall not extend to or include retail sales to users or consum- 
ers not for resale. 

(6) Ice, whether sold by the manufacturer, producer, wholesale or retail mer- 
chant. 

(7) Sales of products of waters in their original or unmanufactured state 
when such sales are made by the producers. Fish and seafoods shall 
be likewise exempt when sold by the fishermen. 

(8) Sales of tangible personal property to a manufacturer which enters in- 
to or becomes an ingredient or component part of tangible personal 
property which is manufactured. 

(9) Sales of boats, fuel oil, lubricating oils, machinery, equipment, nets, rig- 
ging, paints, parts, accessories and supplies to commercial fishermen 
for use by them in the taking or catching commercially of shrimp, 
crab, oysters, clams, scallops, and fish, both edible and nonedible. 

(10) Sales to commercial laundries or to pressing and dry cleaning estab- 
lishments of articles or materials used for the identification of garments 
being laundered or dry cleaned, wrapping paper, bags, hangers, starch, 
soaps, detergents, cleaning fluids and other compounds or chemicals 
applied directly to the garments in the direct performance of the laund- 
ering or the pressing and cleaning service. 


Motor Fuels Group. 


(11) Gasoline or other motor fuel on which the tax levied in § 105-434 and/ 
or § 105-435 of the General Statutes is due and has been paid, and the 
fact that a refund of the tax levied by either of said sections is made 
pursuant to the provisions of subchapter V of chapter 105 shall not 
make the sale or the seller of such fuels subject to the tax levied by 
this article. 


Medical Group. 

(12) Crutches, artificial limbs, artificial eyes, hearing aids, false teeth, eye- 
glasses ground on prescription of physicians or optometrists and other 
orthopedic appliances when the same are designed to be worn on the 
person of the owner or user. 

(13) Medicines sold on prescription of physicians and dentists. 


Printed Materials Group. 


(14) Holy Bibles; public school books on the adopted list, the selling price 
of which is fixed by State contract. 
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(15) 


(16) 


(17) 


(18) 


(24) 


Transactions Group. 


Accounts of purchases, representing taxable sales, on which the tax 
imposed by this article has been paid, that are found to be worthless 
and actually charged off for income tax purposes may, at correspond- 
ing periods, be deducted from gross sales, provided, however, they 
must be added to gross sales if afterwards collected. 

Sales of used articles taken in trade, or a series of trades, as a credit 
or part payment on the sale of a new article, provided the tax levied 
in this article is paid on the gross sales price of the new article. In 
the interpretation of this subsection, new article shall be taken to mean 
the original stock in trade of the merchant, aud shall not be limited 
to newly manufactured articles. The resale of articles repossessed by 
the vendor shall likewise be exempt from gross sales taxable under 
this article. 


Exempt Status Group. 


Sales which a state would be without power to tax under the limita- 
tions of the Constitution or laws of the United States or under the 
Constitution of this State. 


Unclassified Group. 


Funeral expenses, including coffins and caskets, not to exceed one hun- 
dred and fifty dollars ($150.00). All other funeral expenses, includ- 
ing gross receipts for services rendered, shall be taxable at the rate 
of three per cent (3%). Where coffins, caskets or vaults are purchased 
direct and a separate charge is paid for services the provisions of this 
subsection shall apply to the total for both. 

Sales by concession stands operated by the State prison system with- 
in the confines of the prisons where such sales are made to prison in- 
mates and guards therein while on duty. 

Sales by blind merchants operating under supervision of the Commis- 
sion for the Blind. 

The lease or rental of motion picture films used for exhibition purposes 
where the lease or rental of such property is an established business 
or part of an established business or the same is incidental or germane 
to said business of the lessee. 

The lease or rental of films, motion picture films, transcriptions and re- 
cordings to radio stations and television stations operating under a cer- 
tificate from the Federal Communications Commission. 

Sales of wrapping paper, labels, wrapping twine, paper, cloth, plastic 
bags, cartons, packages and containers, cores, cones or spools, wooden 
boxes, baskets, coops and barrels, including. paper cups, napkins and 
drinking straws and like articles sold to manufacturers, producers and 
retailers, when such materials are used for packaging, shipment or 
delivery of tangible personal property which is sold either at whole- 
sale or retail or when such articles constitute a part of the sale of 
such tangible personal property and are delivered with it to the cus- 
tomer. 

Sales of fuel and other items of tangible personal property for use or 
consumption by or on ocean-going vessels which ply the high seas in 
interstate or foreign commerce in the transport of freight and/or pas- 
sengers for hire exclusively, when delivered to an officer or agent of 
such vessel for the use of such vessel: provided, however, that sales 
of fuel and other items of tangible personal property made to officers, 
agents, members of the crew or passengers of such vessels fur their 
personal use shall not be exempted from payment of the sales tax. 
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(25) Sales by merchants on the Cherokee Indian Reservation when such 
merchants are authorized to do business on the Reservation and are 
paying the tribal gross receipts levy to the Tribal Council. 

(26) Lunches to school children when such sales are made within school 


buildings and are not for profit. 


(27) Meals and food products served to students in dining rooms regularly 
operated by State or private educational institutions or student organ- 


izations thereof. 


(28) Sales of newspapers by newspaper street vendors and by newsboys mak- 
ing house to house deliveries. (1957, c. 1340, s. 5; 1959, c. 670; c. 
$259} 29:25)301961;5 ec1826, sane sce) 11034 11633 1 963sen 1169 5547.9.) 


Cross Reference. — See note to § 105- 
164.4. 

Editor’s Note. — Several of the cases 
cited to the paragraphs of this annotation 
were decided under the former law. 

The first 1959 amendment added former 
subdivision (40), now subdivision (25). 
The second 1959 amendment inserted “or 
registered” in the first sentence of former 
subdivision (9), now subdivision (5), made 
changes in former subdivision (17), now 
subdivision (10) and added former subdi- 
vision (39), now subdivision (24). It also 
amended former subdivisions (8), (24) and 
(30), which were subsequently deleted in 
1961. 

The first 1961 amendment, effective July 
1, 1961, rewrote former subdivisions (17), 
(21) and (25), now subdivisions (10), (13) 
and (14), respectively. It deleted former 
subdivisions (5), (6), (7), (8), (11), (12), 
(15), (18), (22), (23), (24), (26), (30), 
(31) and (38) and renumbered all of the 
remaining subdivisions as (1) through 
(25), consecutively. It then added new sub- 
divisions (26) and (27). 

The second 1961 amendment, effective 
July 1, 1961, rewrote present subdivision 
(24), and the third 1961 amendment, et- 
fective July 1, 1961, added subdivision (28). 

The 1963 amendment, effective July 1, 
1963, made subdivision (2) applicable to 
rodenticides, herbicides, fungicides and 
pesticides; added subdivision (4.1); and 
rewrote subdivision (28). 

The power to exempt from taxation, as 
well as the power to tax, is an essential 
attribute of sovereignty. Sale v. Johnson, 
258 N. C. 749, 129 S. E. (2d) 465 (1963). 

Statutes Strictly Construed.—Statutes 
providing exemption from taxation are 
strictly construed. Sale v. Johnson, 258 N. 
C. 749, 129 S. E. (2d) 465 (1963). 

Exemption Is Never Presumed. — The 
general rule is that a grant of exemption 
from taxation is never presumed. Sale v. 
Johnson, 258 N. C. 749, 129 S. E. (2d) 465 
(1963). 

One who claims an exemption or excep- 
tion from tax coverage has the burden of 


bringing himself within the exemption or 
exception. Piedmont Canteen Service, Inc. 
vy. Johnson, 256 N. .C..155, 123 S. E. (2d) 
582 (1962). 

Insecticides.—This section does not de- 
fine insecticides, so the term must be given 
its ordinary meaning. Olin Mathieson 
Chemical Corp. v. Johnson, 257 N. C. 666, 
127 S. E. (2d) 262 (1962). 

MH-30 is an agent for destroying weeds 
and plants — a herbicide. It is no more an 
insecticide than would be a forest fire 
which destroyed the balsam firs upon 
which the woolly aphids feed. Olin 
Mathieson Chemical Corp. v. Johnson, 257 
N.. C. 666,.127;S. Es (2d). 262) (1962). 

The word “or” in subdivision (23) of 
this section must be taken conjunctively 
and construed as “and,” and the manifest 
legislative intent of subdivision (23) is 
that the materials therein enumerated 
shall only be exempt from the sales tax 
“when such materials are used for pack- 
aging, shipment or delivery of tangible 
personal property which is sold either at 
wholesale or retail and when such articles 
constitute a part of the sale of such tan- 
gible personal property and are delivered 
with it to the customer.” Sale v. Johnson, 
258 N. C. 749, 129 S. E. (2d) 465 (1963). 

Poultry Coops. — Where plaintiffs al- 
leged that they “sell their coops to farm- 
ers, poultrymen, and persons, firms, and 
corporations engaged in the poultry busi- 
ness, and such coops are used for packag- 
ing, shipment, and delivery of tangible 
personal property which is sold either at 
wholesale or retail, or such coops are de- 
livered with the chickens or turkeys to 


the customer,” and defendant admitted 
“that the plaintiffs sell their coops to 
farmers, poultrymen and persons, firms 


and corporations engaged in the poultry 
business, and that such coops are used by 
such customers in the delivery of live 
poultry, which is sold by such customers 
at either wholesale or retail,” such allega- 
tions in the complaint and admissions in 
the answer are sufficient to exempt plain- 
tiffs’ sales of coops from the sales tax 
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within the purview and intent of subdivi- 
sion (23) of this section, since there was no 
allegation in the complaint to the effect 
that when plaintiffs’ vendees sold poultry 
the coops constituted a part of the sale of 
such poultry and were delivered with the 
poultry to the customer. Sale v. Johnson, 
258 N. C. 749, 129 S. E. (2d) 465 (1963). 

Burden of Proof.—Where the tax cover- 
age is challenged by virtue of an exemp- 
tion or exception, the burden is upon the 
challenger to bring himself within the ex- 
emption or exception. Henderson v. Gill, 
229 N. C. 313, 49 S. E. (2d) 754 (1948). 

Flowers grown upon the vendors’ own 
land are farm products within the meaning 
of the exemption of such products from 
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Sale by Florist of Flowers Grown on 
Own Land. — Plaintiffs operated a florist 
shop and sold therein flowers grown by 
themselves on their own land and also 
flowers purchased from wholesalers. It 
was held that the sale of flowers grown by 
them on their own land was not exempt 
from the sales tax, since even though such 
flowers are regarded as farm products, 
such sales were made by plaintiffs in their 
character and capacity of florists and not 
as farmers or producers. Henderson v. 
Gill, 229 No) Ce 313,749) S. IE. (2d). 754 
(1948). 

Quoted in In re Halifax Paper Co., 
Inc., 259'N. C. 589, 1811S. E. (2d) 441 
(1963). 


the sales tax. Henderson v. Gill, 229 N. C. 
313, 49 S. E. (2d) 754 (1948). 


§ 105-164.14. Certain refunds authorized.—(a) Any person engaged in 
transporting persons or property in interstate commerce for compensation who 
is subject to regulation by, and to the jurisdiction of, the Interstate Commerce 
Commission or the Civil Aeronautics Board and who is required by either such 
Commission or Board to keep records according to its standard classification of 
accounting may secure a refund from the Commissioner of Revenue with respect 
to sales or use tax paid by such person on purchases or acquisitions of lubri- 
cants, repair parts and accessories in this State for motor vehicles, railroad cars, 
locomotives, and airplanes operated by such person, upon the conditions described 
below. The Commissioner of Revenue shall prescribe the periods of time, whether 
monthly, quarterly, semiannually or otherwise, with respect to which refunds may 
be claimed, and shall prescribe the time within which, following such periods, an 
application for refund may be made. An applicant for refund shall furnish such 
information as the Commissioner may require, including detailed information as 
to lubricants, repair parts and accessories wherever purchased, whether within 
or without the State, acquired during the period with respect to which a refund 
is sought, and the purchase price thereof, detailed information as to sales and use 
tax paid in this State thereon, and detailed information as to the number of miles 
such mofor vehicles, railroad cars, locomotives, and airplanes were operated both 
within this State, and without this State, during such period, together with sat- 
isfactory proof thereof. The Commissioner shall thereupon compute the tax which 
would be due with respect to all lubricants, repair parts and accessories acquired 
during the refund period as though all such purchases were made in this State, 
but only on such proportion of the total purchase prices thereof as the total num- 
ber of miles of operation of such applicants’ motor vehicles, railroad cars, loco- 
motives, and airplanes within this State bears to the total number of miles of 
operation of such applicants’ motor vehicles, railroad cars, locomotives and air- 
planes within and without this State, and such amount of sales and use tax as 
the applicant has paid in this State during said refund period in excess of the 
amount so computed shall be refunded to the applicant. 

(b) The Commissioner of Revenue shall make refunds annually to hospitals 
not operated for profit (including hospitals and medical accommodations operated 
by an authority created under the Hospital Authorities Law, article 12 of G. 5S. 
131), educational institutions not operated for profit, churches, orphanages and 
other charitable or religious institutions and organizations not operated for profit 
of sales and use taxes paid under this article by such institutions and organiza- 
tions on direct purchases of tangible personal property for use in carrying on the 
work of such institutions or organizations. Sales and use tax liability indirectly 
incurred by such institutions and organizations on building materials, supplies, 
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fixtures and equipment which shall become a part of or annexed to any building 
or structure being erected, altered or repaired for such institutions and organiza- 
tions for carrying on their nonprofit activities shall be construed as sales or use 
tax liability incurred on direct purchases by such institutions and organizations, 
and such institutions and organizations may obtain refunds of such taxes in- 
directly paid. The refund provisions contained in this subsection shall not apply 
to organizations, corporations and institutions which are governmental agencies, 
owned and controlled by the federal, State or local governments; provided that 
hospitals and medical accommodations operated by an authority created under 
the Hospital Authorities Law, article 12 of G. S. 131, shall not be excluded from 
the refund provisions contained in this subsection but shall be entitled to the re- 
funds herein provided with respect to all sales and use taxes paid on and after 
July 1, 1961. In order to receive the refund herein provided for, such institutions 
and organizations shall file a written request for said refund on or before the 
fifteenth day of April following the close of each calendar year, except in the 
case of hospitals and medical accommodations operated under the Hospital Au- 
thorities Law, article 12 of G. S. 131, such request or requests for refund with 
respect to such taxes paid, directly or indirectly, prior to January 1, 1963, un- 
less heretofore filed, shall be filed before April 15, 1964, and such request or 
requests for refund shall be substantiated by such proof as the Commissioner of 
Revenue may require, and no refund shall be made on applications not filed with- 
in the time allowed by this section and in such manner as the Commissioner may 
otherwise require. 

(c) The Commissioner of Revenue shall make refunds annually to all coun- 
ties and incorporated cities and towns in this State of sales and use taxes paid 
under this article by said counties and incorporated cities and towns on direct 
purchases of tangible personal property. Sales and use tax liability indirectly 
incurred by such counties, incorporated cities and towns in this State on build- 
ing materials, supplies, fixtures and equipment which shall become a part of or 
annexed to any building or structure being erected, altered or repaired for such 
counties and incorporated cities and towns in this State shall be construed as 
sales or use tax liability incurred on direct purchases by such counties and in- 
corporated cities and towns, and such counties and incorporated cities and towns 
may obtain refunds of such taxes indirectly paid. The refund provisions contained 
in this subsection shall not apply to any bodies, agencies or political subdivisions 
of the State not specifically named herein. In order to receive the refund herein 
provided for, counties and incorporated cities and towns in this State shall file a 
written request for said refund within six months of the close of the fiscal year 
of the counties and incorporated cities and towns seeking said refund, and such 
request for refund shall be substantiated by such records, receipts and informa- 
tion as the Commissioner may require. No refunds shall be made on applications 
not filed within the time allowed by this section and in such manner as the Com- 
missioner may otherwise require. (1957, c. 1340, s. 5; 1961, c. 826, s. 2; 1963, 
cc. 169, 1134.) 


Cross Reference. — See notes to § 105- the last sentence of subsection (b) ‘‘on 
164.4. or before the fifteenth day of April follow- 
Editor’s Note. — The 1961 amendment, ing” for “within sixty days of.” 


effective July 1, 1961, deleted from the 
caption the reference to interstate com- 
merce, designated the former language of 
the section as subsection (a) and added 
subsections (b) and (c). 

The first 1963 amendment substituted in 


The second 1963 amendment changed 
subsection (b) by inserting the matter in 
parentheses in the first sentence, adding 
the proviso to the third sentence thereof, 
and rewriting the last sentence. 


Division IV. REPORTING AND PAYMENT. 


§ 105-164.15. Commissioner shall provide forms. — The Commis- 
sioner shall design, prepare, print and furnish to all retailers and wholesale mer- 
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chants all necessary forms for filing returns and instructions to insure a full col- 
lection from retailers and wholesale merchants and an accounting for taxes due. 
But the failure of any retailer or wholesale merchant to obtain or receive forms 
shall not relieve such taxpayer from the payment of said tax at the time and in 
the manner herein provided. (1957, c. 1340, s. 5.) 


§ 105-164.16. Taxes due monthly; reports and payment of tax. — 
The taxes levied under the provisions of this article shall be due and payable in 
monthly installments on or before the 15th day of the month next succeeding the 
month in which the tax accrues. Every taxpayer liable for the tax imposed by 
this article shall on or before the 15th day of the month next succeeding the month 
in which the tax accrues make out, prepare and render a return on the form 
prescribed by the Commissioner, containing a true and correct statement show- 
ing the total gross sales, accompanied by an itemized statement showing the 
amount of sales in each group of exemptions and exclusions covered by G. S. 
105-164.13 which are not subject to the tax or are not used as a measurement 
of the taxes due by such taxpayer together with such other information as the 
Commissioner may require and at the time of making such monthly return such 
taxpayer shall compute the taxes due and shall pay to the Commissioner the 
amount of taxes shown to be due. Returns shall be signed by the retailer or his 
duly authorized agent. 

Any retuin which does not conform strictly to the requirements in respect to 
its content shall not be a lawful return and the Commissioner shall require the 
immediate filing of a proper return in default of which he shall assess a deficiency 
as hereinafter provided. (1957, c. 1340, s. 5.) 


§ 105-164.17. Reports and payment of use tax.—F very person stor- 
ing, using or consuming tangible personal property in this State shal! file with 
the Commissioner a return for the preceding month in such form as may be vre- 
scribed by him showing the total cost price of the tangible personal property 
purchased or received by such person during such preceding month, the storage, 
use or consumption of which is subject to the tax imposed by this article and 
such other information as the Commissioner may deem necessary for the proper 
administration of this article. The returns shall be accompanied by a remittance 
of the amount of tax herein imposed during the month covered by the return. 
Returns shall be signed by the person liable for the tax or his duly authorized 
agent. (1957, c. 1340, s. 5.) 


§ 105-164.18. Remittances; how made. — All remittances of taxes im- 
posed by this article shall be made to the Commissioner by bank draft, check, 
cashiers check, money order or money, who shall issue his receipts therefor to 
the taxpayers when requested and shall deposit daily all monies received to the 
credit of the State Treasurer as required by law for other taxes. Provided, no 
payment other than cash shall be final discharge of liability for the tax herein 
assessed and levied unless and until it has been paid in cash to the Commis- 
sioner; provided, further, that cash remittances must not be made by mail. The 
Commissioner shall keep full and accurate records of all monies received by him 
and how disbursed and shall preserve all returns filed with him under this arti- 
cle for a period of three years. (1957, c. 1340, s. 5.) 


§ 105-164.19. Extension of time for making returns and payment. 
—The Commissioner for good cause may extend the time for making any return 
under the provisions of this article and may grant such additional time within 
which to make such return as he may deem proper but the time for filing any 
such return shall not be extended bevond the fifteenth day of the pani. next 
succeeding the regular due date of such return. If the time for filing a return be 
extended, interest at the rate of one-half of one per cent (%4 of 1%) per month 
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from the time the return was due to be filed to the date of payment shall be 
added and paid. (1957, c. 1340, s. 5.) 


§ 105-164.20. Cash or accrual basis of reporting. — Any retailer tax- 
able under this article having both cash and credit sales may report such sales 
on either the cash or accrual basis of accounting upon making application to the 
Commissioner for permission to use such basis of reporting under such rules and 
regulations as shall be promulgated from time to time by the Commissioner. Such 
permission shall continue in force and effect unless revoked by the Commissioner 
but he may grant written permission to any such taxpayer upon application there- 
for to change from one basis to another under such rules and regulations. (1957, 
21340;.5,/5.) 


~ 


§ 105-164.21. Discount for payment of taxes when due. — Every re-_ 


tailer who pays the retail sales or use tax imposed by this article shall be en- 
titled to deduct from the amount of the tax for which he is liable and which he 
actually pays a discount of three per cent (3%). Provided, however, the Com- 
missioner may deny a taxpayer the benefits of this section for failure to pay the 
full tax when due as well as in cases of fraud, evasion, failure to keep accurate 
and clear records as hereinafter required. Provided, further, that in order to re- 
ceive the discount the taxpayer must deduct the three per cent (3%) at the time 
of making his monthly remittance of tax to the Department of Revenue. (1957, 
ce. 1340, s. 5.) 


Division V. REcorps REQUIRED To BE KeEpr. 


§ 105-164.22. Retailer must keep records. — Every retailer shall keep 
and preserve suitable records of the gross income, gross receipts and/or gross 
receipts of sales of such business and such other books or accounts as may be 
necessary to determine the amount of tax for which he is liable under the pro- 
visions of this article. And it shall be the duty of every retailer to keep and pre- 
serve for a period of three years all invoices of goods, wares and merchandise 
purchased for resale and all such books, invoices and other records shall be open 
for examination at all reasonable hours during the day by the Commissioner or 
his duly authorized agent. (1957, c. 1340, s. 5.) 


§ 105-164.23. Consumer must keep records. — Every consumer shall 
keep such records, receipts, invoices and other pertinent papers in such form as 
may be required by the Commissioner and all such books, invoices and other 
records shall be open for examination by the Commissioner or any of his duly 
authorized agents. In the event the retailer, user or consumer has imported the 
tangible personal property and fails to produce an invoice showing the cost price 
of the tangible personal property as defined in this article which is subject to tax 
or the invoices do not reflect the true or actual cost as defined herein, then the 
Commissioner shall ascertain in any manner feasible the true cost price and as- 
sess and collect the tax with interest, plus penalties, if such have accrued, on the 
true cost price as determined by him. (1957, c. 1340, s. 5.) 


§ 105-164.24. Separate accounting required. — Every retailer shall 
keep separate records disclosing sales of tangible personal property taxable un- 
der this article and sales transactions not taxable because exempt under G. S. 
105-164.13 or elsewhere excluded from taxation. Such records shall be kept in 
such form as may be accurately and conveniently checked by the Commissioner 
or his authorized agents and unless such records shall be kept the exemptions 
and exclusions provided in this article shall not be allowed and it shall be the 
duty of the Commissioner of his agents to assess a tax upon the total gross sales 
at the rate levied upon retai] sales and if records are not kept disclosing gross 
sales, it shall be the duty of the Commissioner to assess a tax upon an estima- 
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tion of sales based upon the best information available. (1957, c. 1340, s. 5; 1959, 
onk259,5:15.) 
Editor’s Note. — The 1959 amendment 
changed the number “105-176” in the 
fourth line to ‘105-164.13.” 


§ 105-164.25. Wholesale merchant must keep records. — Every 
wholesale merchant selling tangible personal property to other merchants for re- 
sale or tangible personal property the sale of which is otherwise defined as a 
wholesale sale under the terms of this article shall deliver to the customer a bill 
of sale for each sale of such tangible personal property whether sold for cash or 
on terms of credit, and shall make and retain a duplicate or carbon copy of each 
bill of sale and shall keep a file of all such duplicate bills of sale for at least three 
years from the date of sale. Such bills of sale shall contain and include the name 
and address of the purchaser, the date of the purchase, the article purchased and 
the price at which the article is sold to the customer. These records shall be kept 
for a period of three years and shall be open for inspection by the Commissioner 
or his duly authorized agents at all reasonable hours. Failure to comply with 
the provisions of this section shall subject the wholesale merchant to liability 
for tax upon such sales at the rate of tax levied in this article upon retail sales. 


(1957767134053. 5.) 


§ 105-164.26. Pesumption that sales are taxable. — For the purpose 
of the proper administration of this division of this article and to prevent eva- 
sion of the retail sales tax, it shall be presumed that all gross receipts of whole- 
sale merchants and retailers are subject to the retail sales tax until the contrary 
is established by proper records as required herein. It shall be prima facie pre- 
sumed that tangible personal property sold by any person for delivery in this 
State, however made, and by carrier or otherwise, is sold for storage, use or other 
consumption in this State, and a like presumption shall apply to tangible personal 
property delivered without this State and brought to this State by the purchaser 
thereof. (1957, c. 1340, s. 5.) 

Quoted in Piedmont Canteen Service, 

Inc. v. Johnson, 256 N. C. 155, 123 S. E. 
(2d) 582 (1962). 


§ 105-164.27: Repealed by Session Laws 1961, c. 826, s. 2. 


Editor’s Note.—The act repealing this 
section is effective as of July 1, 1961. 


§ 105-164.28. Resale certificate. — The burden of proof that a sale of 
tangible personal property is not a sale at retail is upon the wholesale merchant 
or retailer who makes the sale unless he takes from the purchaser a certificate to 
the effect that the property is for resale. With respect to sales for resale the 
certificate relieves the wholesale merchant from the burden of proof only if taken 
in good faith from a person who is engaged in the business of selling tangible 
personal property and who holds the license provided for in this article. The 
certificate shall be signed by and bear the name and address of the purchaser, 
shall indicate the registration number issued to the purchaser and shall indicate 
the general character of the tangible personal property generally sold by the pur- 
chaser in the regular course of business. The certificate of resale shall be in such 
form as the Commissioner shall prescribe. It shall be the duty of every wholesale 
merchant selling tangible personal property to a retailer for resale to make reason- 
able and prudent inquiry concerning the type and character of the tangible per- 
sonal property as it relates to the principal business of the retailer. (1957, c. 
1340, s. 5.) 


§ 105-164.29. Application for licenses by wholesale merchants and 
retailers. — Every application for a license by a wholesale merchant or retailer 
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shall be made upon a form prescribed by the Commissioner and shall set forth 
the name under which the applicant transacts or intends to transact business, the 
location of his place or places of business, and such other information as the 
Commissioner may require. The application shall be signed by the owner if a 
natural person; in the case of an association or partnership, by a member or 
partner; in the case of a corporation, by an executive officer or some other per- 
son specifically authorized by the corporation to sign the application, to which 
shall be attached the written evidence of his authority. Provided, however, that 
persons, firms, or corporations, whose business extends into more than one county 
shall be required to secure only one license under the provisions of this article 
which license shall cover all operations of such company throughout the State 
of North Carolina. 


When the required application has been made the Commissioner shall grant 
and issue to each applicant such license. A license is not assignable and is valid 
only for the person in whose name it is issued and for the transaction of busi- 
ness at the place designated therein. It shall be at all times conspicuously dis- 
played at the place for which issued. 


A retailer whose license has been previously suspended or revoked shall pay 
the Commissioner the sum of one dollar ($1.00) for the reissuance or renewal 
of such license. A wholesale merchant whose license has been previously sus- 
pended or revoked shall pay the Commissioner the sum of ten dollars ($10.00) 
for the reissuance or renewal of such license for the year or fraction thereof for 
which said license is reissued or renewed. 


Whenever any wholesale merchant or retailer fails to comply with any provi- 
sion of this article or any rule or regulation of the Commissioner relating there- 
to, the Commissioner, upon hearing, after giving the wholesale merchant or re- 
tailer ten days’ notice in writing, specifying the time and place of hearing and 
requiring him to show cause why his license should not be revoked, may revoke 
or suspend the license held by such wholesale merchant or retailer. The notice 
may be served personally or by registered mail directed to the last known ad- 
dress of the person. All provisions with respect to review and appeals of the 
Commissioner’s decisions as provided by §§ 105-241.2, 105-241.3, and 105-241.4 
of the General Statutes shall be applicable to this section. 


Any wholesale merchant or retailer who engages in business as a seller in this 
State without a license or after his license has been suspended or revoked, and 
each officer of any corporation which so engages in business shall be guilty of a 
misdemeanor and subject to a fine of not exceeding five hundred dollars ($500.- 
00) for each such offense. (1957, c. 1340, s. 5.) 


Division VI. EXAMINATION OF RECORDS. 


§ 105-164.30. Commissioner or agent may examine books, etc. — 
For the purpose of enforcing the collection of the tax levied by this article, the 
Commissioner or his duly authorized agent is hereby specifically authorized and 
empowered to examine at all reasonable hours during the day the books, papers, 
records, documents or other data of all retailers or wholesale merchants bearing 
upon the correctness of any return or for the purpose of making a return where 
none has been made as required by this article, and may require the attendance 
of any person and take his testimony with respect to any such matter, with 
power to administer oaths to such person or persons. If any person summoned 
as a witness shall fail to obey any summons to appear before the Commissioner 
or his authorized agent, or shall refuse to testify or answer any material question 
or to produce any book, record, paper, or other data when required to do so, 
such failure or refusal shall be reported to the Attorney General or the district 
solicitor, who shall thereupon institute proceedings in the superior court of the 
county where such witness resides to compel obedience to any summons of the 
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Commissioner or his authorized agent. Officers who serve summonses or sub- 
poenas, and witnesses attending, shall receive like compensation as officers and 
witnesses in the superior courts, to be paid from the proper appropriation for 
the administration of this article. 

In the event any retailer or wholesale merchant shall fail or refuse to permit 
examination of his books, papers, accounts, records, documents or other data by 
the Commissioner or his authorized agents as aforesaid, the Commissioner shall 
have the power to proceed by citing said retailer or wholesale merchant to show 
cause before the superior court of the county in which said taxpayer resides or 
has its principal place of business as to why such books, records, papers, or docu- 
ments should not be examined and said superior court shall have jurisdiction to 
enter an order requiring the production of all necessary books, records, papers, 
or documents and to punish for contempt of such order any person violating the 


same. (1957, c. 1340, s. 5.) 


§ 105-164.31. Complete records must be kept for three years. — 
Every retailer, wholesale merchant or consumer as defined by this article shall 
secure, maintain and keep for a period of three years a complete record of tangi- 
ble personal property received, used, sold at retail or wholesale, distributed or 
stored, leased or rented within this State by said retailer, wholesale merchant or 
consumer together with invoices, bills of lading and other pertinent papers and 
records as may be required by the Commissioner for the reasonable administra- 
tion of this article and all such records shall be open for inspection by the Com- 
missioner or his duly authorized agent at all reasonable hours during the day. 


(1957, c. 1340, s. 5.) 


§ 105-164.32. Incorrect returns; estimate. — In the event any retailer, 
wholesale merchant or consumer fails to make a return and to pay the tax as pro- 
vided by this article or in case any retailer, wholesale merchant or consumer 
makes a grossly incorrect return or a report that is false or fraudulent, it shall 
be the duty of the Commissioner or his authorized agent to make an estimate 
for the taxable period of wholesale and/or retail sales of such retailer or whole- 
sale merchant or of the gross proceeds of rentals or leases of tangible personal 
property by the retailer and to estimate the cost price of all articles of tangible 
personal property imported by the consumer for use, storage, or consumption in 
this State and to assess and collect the tax and interest, plus penalties, if such 
have accrued, upon the basis of such estimate. (1957, c. 1340, s. 5.) 


Division VII. Fat,urE To MAKE RETURNS; OVERPAYMENTS. 


§§ 105-164.33, 105-164.34: Repealed by Session Laws 1963, c. 1169, s. 
3, effective July 1, 1963. 


§ 105-164.34. Delayed returns. — If the taxpayer shall file a delinquent 
return or a return without remittance covering the amount of tax shown there- 
on to be due, such taxpayer shall be assessed with a penalty of five per cent (5%) 
plus interest at the rate of one-half of one per cent (%4 of 1%) per month from 
the date the tax was due. The penalty provided herein shall in no case be less 
than one dollar ($1.00). (1957, c. 1340, s. 5.) 


§ 105-164.35. Excessive payments; recomputing tax. — As soon as 
practicable after a return is filed, the Commissioner shall examine it. If it then 
appears that the correct amount of tax is greater or less than the amount shown 
in the return, the tax shall be recomputed. 

(1) Excessive Payments.—If the amount already paid exceeds that which 
should have been paid on the basis of the tax so recomputed, the ex- 
cess shall be credited or refunded to the taxpayer in accordance with 
the provisions of this article. 
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(2) to (5) : Repealed by Session Laws 1959, c. 1259, s. 9. 
(1957,'c71340, 's.'55-1959ie7 125953.°9°) 


§ 105-164.36: Repealed by Session Laws 1959, c. 1259, s. 9. 

Editor’s Note. — Notwithstanding the section (a) by inserting “registered” be- 
repeal of this section, Session Laws 1959, fore “consumer” near the middle of the 
c. 1259, s. 5 (x), purported to amend sub- subsection. 


§ 105-164.37. Bankruptcy, receivership, etc. — If any taxpayer sub- 
ject to the provisions of this article goes into bankruptcy, receivership or turns 
over his stock of merchandise by voluntary transfer to creditors, the tax liability 
under this article shall constitute a prior lien upon such stock of merchandise 
and shall become subject to levy under execution and it shall be the duty of the 
transferee in any such case to retain the amount of the tax due from the first 
sales of such stock of merchandise and pay the same to the Commissioner. (1957, 
0134045359) 


§ 105-164.38. Tax shall be a lien. — The tax imposed by this article 
shall be a lien upon the stock of goods and/or any other property of any person 
subject to the provisions of this article who shall sell out or in any manner trans- 
fer his business or stock of goods or shall quit business, and such person shall be 
required to make out the return provided for under Division IV of this article 
within thirty (30) days after the date he sold out his business or stock of 
goods or quit business and his successor in business or the purchaser of the entire 
stock of goods shall be required to withhold sufficient of the purchase money 
or money’s worth in the event there is an exchange of properties to cover the 
amount of said taxes due and unpaid until such time as the former owner shall 
produce a receipt from the Commissioner showing that the taxes have been paid 
or a certificate that no taxes are due. If the purchaser of a business or stock 
of goods shall fail to withhold purchase money as above provided, and the taxes 
shall be due and unpaid after the thirty-day period allowed, he shall be per- 
sonally liable for the payment of the taxes accrued and unpaid on account of the 
operation of the business by the former owner. The transferee shall be liable for 
payment of any sales and/or use taxes due by the transferor to the extent of the 
purchase price paid by the transferee or fair market value of the property trans- 
ferred whichever is greater. The transferee or successor in business and the lia- 
bility of the transferee or successor in business shall be subject to the provisions 
of G. S. 105-241.1, 105-241.2, 105-241.3, 105-241.4 and to other remedies for the 
collection of taxes to the same extent as if the transferee or successor in business 
had incurred the original tax liability. (1957, c. 1340, s. 5; 1963, c. 1169, s. 3.) 

Editor’s Note. — The 1963 amendment, tence and added the third and fourth sen- 
effective July 1, 1963, rewrote the first sen- __ tences. 


§ 105-164.39. Attachment.—lIn the event any retailer or wholesale mer- 
chant is delinquent in the payment of the tax herein provided for, the Com- 
missioner may give notice of the amount of such delinquency by registered mail 
to all persons having in their possession or under their control any credits or 
other personal property belonging to such retailer or wholesale merchant or ow- 
ing any debts to such taxpayer at the time of the receipt by them of such notice 
and thereafter any person so notified shall neither transfer nor make any other 
disposition of such credits, other personal property or debts until the Commis- 
sioner shall have consented to a transfer or disposition or until thirty days shall 
have elapsed from and after the receipt of such notice. All persons so notified 
must within five days after receipt of such notice advise the Commissioner of any 
and all such credits, other personal property or debts in their possession, under 
their control or owing by them as the case may be. The remedy provided by this 
section shall be cumulative and optional and in addition to all other remedies now 
provided by law for the collection of taxes due the State. (1957, c. 1340, s. 5.) 
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§ 105-164.40. Jeopardy assessment. — If the Commissioner is of the 
opinion that the collection of any tax or any amount of tax required to be col- 
lected and paid to the State under this article will be jeopardized by delay, he 
shall make an assessment of the tax or amount of tax required to be collected 
and shall mail or issue a notice of such assessment to the taxpayer together with 
a demand for immediate payment of the tax or of the deficiency in tax declared 
to be in jeopardy including interest and penalties. In the case of a tax for a 
current period, the Commissioner may declare the taxable period of the taxpayer 
immediately terminated and shall cause notice of such finding and declaration to 
be mailed or issued to the taxpayer together with a demand for immediate pay- 
ment of the tax based on the period declared terminated and such tax shall be 
immediately due and payable, whether or not the time otherwise allowed by law 
for filing a return and paying the tax has expired. Assessments provided for in 
this section shall be immediately due and payable and proceedings for the collec- 
tion shall commence at once and if any such tax, penalty or interest is not paid 
upon demand of the Commissioner, he shall forthwith cause a levy to be made on 
the property of the taxpayer or, in his discretion the Commissioner may require 
the taxpayer to file such indemnity bond as in his judgment may be sufficient to 
protect the interest of the State. (1957, c. 1340, s. 5.) 


§ 105-164.41. Excess payments; refunds. — If upon examination of 
any monthly return made under this article, it appears that an amount of tax has 
been paid in excess of that properly due, then the amount in excess shall be 
credited against any tax or installment thereof then due from the taxpayer, under 
any other subsequent monthly return, or shall be refunded to the taxpayer by 
certificate of overpayment issued by the Commissioner to the State Auditor, and 
the Auditor shall issue his warrant on the Treasurer, which warrant shall be 
payable out of any funds appropriated for that purpose. (1957, c. 1340, s. 5; 1963, 
Se LIGO S32) 

Editor’s Note. — The 1963 amendment, be investigated and approved by the At- 
effective July 1, 1963, deleted “which shall torney General” following “State Auditor.” 


§ 105-164.42: Repealed by Session Laws 1959, c. 1259, s. 9. 


Division VIII. ADMINISTRATION AND ENFORCEMENT. 


§ 105-164.43. Commissioner to make regulations. — Subject to the 
provisions of G. S. 105-262 the Commissioner shall from time to time promul- 
gate such rules and regulations not inconsistent with this article for making re- 
turns and for the ascertainment, assessment, and collection of the tax imposed 
hereunder as he may deem necessary to enforce its provisions, and upon request 
shall furnish any taxpayer with a copy of such rules and regulations. All provi- 
sions with respect to reviews and appeals from the Commissioner’s decisions as 
provided by G. S. 105-241.2, 105-241.3 and 105-241.4 shall be applicable to this 
section. (1957, c. 1340, s. 5.) 


§ 105-164.44. Penalty and remedies of Article 9 applicable. — All 
provisions not inconsistent with this article in Article 9, entitled “General Ad- 
ministration—Penalties and Remedies” of Subchapter I of Chapter 105 of the 
General Statutes, including but not limited to, administration, auditing, making 
returns, promulgation of rules and regulations by the Commissioner, additional 
taxes, assessment procedure, imposition and collection of taxes and the lien there- 
of, assessments, refunds and penalties are hereby made a part of this article and 
shall be applicable thereto. (1957, c. 1340, s. 5.) 


§§ 105-165 to 105-176: Repealed by Session Laws 1957, c. 1340, s. 5. 
§§ 105-177, 105-178: Repealed by Session Laws 1951, c. 643, 35% 
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§ 105-179: Repealed by Session Laws 1957, c. 1340, s. 5. 

§ 105-180: Repealed by Session Laws 1951, c. 643, s. 5. 

§ 105-181: Repealed by Session Laws 1957, c. 1340, s. 5. 

§ 105-182: Repealed by Session Laws 1955, c. 1350, s. 19. 

§§ 105-183 to 105-187: Repealed by Session Laws 1957, c. 1340, s. 5. 


ARTICLE 0. 
Schedule G. Gift Taxes. 


§ 105-188. Gift taxes; classification of beneficiaries; exemptions; 
rates of tax.—(a) State gift taxes, as hereinafter prescribed, are hereby levied 
upon the shares of the respective beneficiaries in all property within the jaris- 
diction of this State, real, personal and mixed, and any interest therein which 
shall in any one calendar year pass by gift made after March 24, 1939. 

(b) The taxes shall apply whether the gift is in trust or otherwise and whether 
the gift is direct or indirect. In the case of a gift made by a nonresident, the 
taxes shall apply only if the property is within the jurisdiction of this State. The 
taxes shall not apply to gifts made prior to March 24, 1939. 

(c) The tax shall not apply to the passage of property in trust where the power 
to revest in the donor title to such property is vested in the donor, either alone 
or in conjunction with any person not having substantial adverse interest in the 
disposition of such property or the income therefrom, but the relinquishment or 
termination of such power (other than by the donor’s death) shall be considered 
to be a passage from the donor by gift of the property subject to such power, and 
any payment of the income therefrom to a beneficiary other than the donor shall 
be considered to be a passage by donor of such income by gift. 

(d) Gifts to any one donee not exceeding a total value of three thousand dol- 
lars ($3,000.00) in any one calendar year shall not be considered gifts taxable 
under this article, and where gifts are made to any one donee in any one calen- 
dar year in excess of three thousand dollars ($3,000.00), only that portion of 
said gifts exceeding three thousand dollars ($3,000.00) in value shall be subject 
to the tax levied by this article. The three thousand dollars ($3,000.00) exclu- 
sion herein provided shall not apply to gifts of future interests in property. For 
the purposes of determining the exclusion herein provided, no part of a gift to 
an individual, or in trust for an individual, who has not attained the age of 21 
years on the date of such transfer shall be considered a gift of a future interest 
in property if the property and the income therefrom may be expended by, or 
for the benefit of, the donee before his attaining the age of 21 years, and will to 
the extent not so expended pass to the donee on his attaining the age of 21 years, 
and in the event the donee dies before attaining the age of 21 years, be payable 
to the estate of the donee or as he may appoint under a general power of appoint- 
ment. 

(e) The tax shall be based on the aggregate sum of the net gifts made by the 
donor to the same donee, and shall be computed as follows: 

(1) Determine the aggregate sum of the net gifts to the donee for the cal- 
endar year and the net gifts to the same donee for each of the pre- 
ceding calendar years since January 1st, 1948. 

(2) Compute the tax upon said aggregate sum by applying the rates here- 
inafter set out. 

(3) From the tax thus computed, deduct the total gift tax, if any, paid with 
respect to gifts to the same donee in any prior year or years since 
January 1st, 1948. The sum thus ascertained shall be the gift tax due. 

The term “net gifts” shall mean the sum of the gifts made by a 
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donor to the same donee during any stated period of time in excess 
of the annual exclusion and the applicable specific exemption. 
(f) The rates of tax, which are based on the relationship between the donor 
and the donee, shall be as follows: 

(1) Where the donee is lineal issue, or lineal ancestor, or husband, or wife 
of the donor, or child adopted by the donor in conformity with the 
laws of this State, or of any of the United States, or of any foreign 
kingdom or nation, or stepchild of the donor (for each one hundred 
dollars ($100.00) or fraction thereof) : 


firsts ps 10,000" above” exemption 02 58 206 Wal SO ae 1 per cent 
pyer=a yet 0/000:- atid 1075 925 0O0L Se ae re ee ee eee 2 per cent 
Pyyerp 5 O0Gt and 40S 2150000 isi ie. oe cee eee 3 per cent 
overes = 505000 andl to" F100, 000Kk 20h ae abt Pa SR ee 4 per cent 
erver=> 1 O0-0007and tor 8 9200 COO RHae cae ee 5 per cent 
Over"$7 200, G00Fand #tot$7 500,000 ine ih Ae 6 per cent 
Over=6 W500 000 Mndtt6 S000 000 sae Ihe Fe sor ae Re 7 per cent 
Overs O00 000 sand=toeg 500 000 maya. ee. todas oe nee 8 per cent 
Over! SOU DOO Hand tO1 SZ, 000,000 Rae Nk Se ne cals Se RR 9 per cent 
Wer oe COU 000 andl (6292500 000 eis Ee eerue dep ete 10 per cent 
Over 62-500.000 anestG?$3;000;000) SA. be) Solin Jaccintosan 11 per cent 
AST ae Reseed te We Mant nia. Bledel L IAATE S Sohas te wah 12 per cent 


(2) Where the donee is the brother or sister, or descendant of the brother 
or sister, or is the uncle or aunt by blood of the donor (for each one 
hundred dollars ($100.00) or fraction thereof) : 


First $ DM) Peer erent ee i eth ae ee teed RL ce sit 4 per cent 
Over $ SL eatiein TOs nme CLA) OMe te aa ost ures Seas, UU 5 per cent 
atin weed LOOM) SAC eh Oa eee UO Mat ESE in fg va'acx ea oiled 6 os 6 per cent 
Givers es 20-00 mind we Si 50 OOO. b svecavevere! sscpacate serninloreye aces ae 7 per cent 
Prensa OU DOU san Or 100,000 ints He G6 iba andiescie cpecoiernisvenece 8 per cent 
Ceri LU) (MMOR aIneU CO Mas be OU (Os, coe, c.« say. 0 are mason 3 ears Go gin og 10 per cent 
Overs Zo0 DOr andatanSe-500:000 "2 sie Sons os Sah den 11 per cent 
Over’ > 2 200000 Fan deto+s) 000, C00) a ee Ue On oe. 12 per cent 
Overs 2000 OOO =afid toes 500,000 aris. Series . Beeld: 13 per cent 
Oyet p10: allel VO” 2h OU OO a ae ean, SIRG" a Bie ees 14 per cent 
SIvee an, COU. UU: Al etOsn5,0 OU manietcemeie stats ate eclekaiel cheats 15 per cent 
POG SUL ieee ee Mtr tet tare MOY esha ot oke ci nceree erigst onote othe 16 per cent 


(3) Where the donee is in any other degree of relationship than is herein- 
before stated, or shall be a stranger in blood to the donor, or shall 
be a body politic or corporate (for each one hundred dollars ($100.- 
00) or fraction thereof) : 


Magee Sis) OOM. be. emerge ee (Rhee ne Oe ee ee me 8 per cent 
Eyota pies LU ANGLO. paee 20, MN MER oie, edt ote iia stern soe 9 per cent 
IVES area. tandit tO. ie OO UU Sin, ivan oa ae pele Aen 10 per cent 
Cryetsthiee ol OOU Aad tose LOO me een, tea e clr cae eae 11 per cent 
yer: S701 00,000: and tornmcoU UO0m ame teG a kc oe ks eet 12 per cent 
Gyers Sa 2500002 and | toupee, 00l me sete teller ccna oes uae 13 per cent 
ver $**500,000' and farS 1000, 0OGRaT SF Pars, 4 be ae ate 14 per cent 
Overs W000; 000 Nand’ toch i SOC000) ee) i eee, views 15 per cent 
yer | 00 D00.and to 9$2-500 000 were raat. 6). 22 ARS 16 per cent 
MyereS2i500 DOO Gees a, PE is oa oo 17 per cent 


(g) A donor shall be entitled to a total exemption of twenty-five thousand 
dollars ($25,000.00) to be deducted from gifts made to donees named in subdi- 
vision (1) of subsection (f), less the sum of amounts claimed and allowed as 
an exemption in prior calendar years. The exemption, at the option of the donor, 
may be taken in its entirety in a single year, or may spread over a period of 
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years. When this exemption has been exhausted, no further exemption is allow- 
able. When the exemption or any portion thereof is applied to gifts to more than 
one donee in any one calendar year, said exemption shall be apportioned against 
said gifts in the same ratio as the gross value of the gifts to each donee is to 
the total value of said gifts in the calendar year in which said gifts are made. 
No exemption shall be allowed to a donor for gifts made to donees named in 
subdivisions (2) and (3) of subsection (f). 

(h) It is expressly provided, however, that the tax levied in this article shall 
not apply to so much of said property as shall so pass exclusively: 

(1) For state, county or municipal purposes within this State; 

(2) To or for the exclusive benefit of charitable, educational, or religious 
organizations located within this State, no part of the net earnings of 
which inures to the benefit of any private shareholder or individual ; 

(3) To or for the exclusive benefit of charitable, religious and educational 
corporations, foundations and trusts, not conducted for profit, incor- 
porated or created or administered under the laws of any other state, 
when such other state levies no gift taxes upon property similarly 
passing from residents of such state to charitable, educational or re- 
ligious corporations, foundations and trusts incorporated or created or 
administered under the laws of this State, or when such corporation, 
foundation or trust receives and disburses funds donated in this State 
for religious, charitable and educational purposes. (1939, c. 158, s. 600; 
19437. 4007827 301945, c.4708;°s. 75 1947,c. 501, s..65, 1957 %c.a1340, 
SON) 


Editor’s Note. — The 1943 amendment 
made changes in subsection (d). It also 
made changes in subsection (g) by re- 
writing the second sentence and inserting 
the third and fourth sentences. 

The 1945 amendment made changes in 
subsection (h). 

The 1947 amendment rewrote subsec- 
tion (e). 

The 1957 amendment substituted “three 
thousand dollars” for “one thousand dol- 
lars” in subsection (d) and added the last 
two sentences thereto. The amendatory 
act became effective with gifts reportable 
for the 1957 calendar year. 


For comment on enactment, see 17 N. 
C. Law Rev. 389. For comment on the 
1947 amendment, see 25 N. C. Law Rev. 
467. For article on gift taxes, see 16 N. C. 
Law Rev. 194. For article on planning for 
North Carolina death and gift taxes, see 
27 N. C. Law Rev. 114. 

Payments by an employer to the widow 
of a deceased executive were authorized 
and allowable as deductions under § 105- 
147 (23) in computing employer’s net in- 
come, and were not taxable as gifts under 
this section. Boylan-Pearce, Inc. v. John- 
son, 257. N, (C.°582, 126 S! E./ (2d) “492 
(1962). See note to § 105-147. 


§ 105-188.1. Powers of appointment.—(a) The term “general power 


of appointment” as used in this article means any power of appointment exercis- 
able in favor of the person possessing the power, his estate, his creditors, or the 
creditors of his estate, except that a power to consume, invade or appropriate 
property for the benefit of the possessor which is limited by an ascertainable stand- 
ard relating to the health, education, support, or maintenance of the possessor shall 
not be deemed a general power of appointment. The term “special power of ap- 
pointment” shall mean any other power of appointment. 

(b) Any person having a general power of appointment with respect to any 
interest in property shall for gift tax purposes be deemed to be the owner of such 
interest, and accordingly : 

(1) If in connection with any gift of property the donor shall give to any 
person a general power of appointment with respect to any interest in 
such property, the donor shall be deemed to have given such person 
such interest in such property. 

(2) If any person holding a general power of appointment with respect to 
any interest in property shall exercise such power in favor of any other 
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person or persons, he shall be deemed to have made a gift of such 
interest to such person or persons. 

(3) If any person holding a general power of appointment with respect to 
any interest in property shall relinquish such power, he shall be deemed 
to have made a gift of such interest to the person or persons who shall 
benefit by such relinquishment. 

(c) Neither the exercise nor the relinquishment of a special power of appoint- 
ment with respect to an interest in property shall be deemed to constitute a gift of 
such interest in such property. 

(d) If in connection with any gift of property the donor shall give to any per- 
son a special power of appointment with respect to any interest in such property, 
the donor shall be deemed for gift tax purposes to have given such interest in 
equal shares to those persons, not more than two (2), among the possible ap- 
pointees and takers in default of appointment whom the donor or his executor or 
administrator may designate in the gift tax return filed with respect to such gift. 
But the tax shall be computed according to the relationship of the donee of the 
power to the person designated if: 

(1) The possible appointees and takers in default of appointment include any 
persons more closely related to the donee of the power than to the 
donor, and 

(2) Such computation would produce a higher tax. (1963, c. 942.) 


Editor’s Note.——The act inserting this 
section became effective July 1, 1963. 


§ 105-189. Transfer for less than adequate and full consideration. 
— Where property is transferred for less than an adequate and full consideration 
in momey or money’s worth, then the amount by which the value of the property 
exceeded the value of the consideration shall, for the purpose of the tax imposed 
by this article, be deemed a gift and shall be included in computing the amount 
of gifts made during the calendar year. (1939, c. 158, s. 601.) 


§ 105-190. Gifts made in property.—lIf the gift is made in property, the 
fair market value thereof at the date of the gift shall be considered the amount 
of the gift. (1939, c. 158, s. 602.) 


§ 105-191. Manner of determining tax; time of payment; applica- 
tion to Department of Revenue for correction of assessment.—The tax 
imposed by this article shall be paid by the donor on or before the fifteenth day 
of April following the close of the calendar year. 

Reports of the gifts shall be made by the donor to the State Department of 
Revenue on blank forms prepared by the State Department of Revenue and fur- 
nished on application to any taxpayer, and the amount of tax due shall be paid 
at the time such report is made. The Department of Revenue shall audit the re- 
turns made under this article, and if it is found that the amount of tax paid is 
less than the amount lawfully due under the provisions of this article shall for- 
ward a statement of the taxes determined to the person or persons primarily 
chargeable with the payment thereof, such additional taxes to be collected under 
the same rules and regulations contained in this subchapter for the collection of 
other taxes. If an overpayment should be found to have been made, refund of 
such overpayment shall be made to the taxpayer within sixty (60) days of the 
discovery thereof if the amount of the overpayment is three dollars ($3.00) or 
more. If such overpayment is less than three dollars ($3.00), the overpayment 
shall be refunded only upon receipt by the Commissioner of a written demand 
for such refund from the taxpayer. No overpayment shall be refunded, irrespec- 
tive of whether based upon discovery or receipt of written demand, if such dis- 
covery was not made or such demand was not received within three (3) years 
from the date set by the statute for the filing of the return or within six (6) 
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months of payment of the tax, whichever is the later. Within one year after the 
tax has been determined, any person aggrieved by the determination, may apply 
in writing to the Department of Revenue, which may make such corrections of 
the taxes as it may determine proper: Provided, that a taxpayer aggrieved by 
the rejection of the application in whole or in part by the Department of Revenue 
may seek administrative review or appeal under the provisions of G. S. 105-241.2, 
105-24.1.30r9105-241:4..:(1939,0c5 158) 1s. 603; 1955, ¢, 22, .s. 15, c..1350; $420; 
1957, c. 1340, s. 14.) 

Editor’s Note.—The first 1955 amend- The 1957 amendment changed the sec- 
ment substituted “April” for “March” in ond paragraph by deleting the latter por- 
the first paragraph. And the second 1955 tion of the second sentence and inserting 
amendment rewrote the proviso at the end’ the third, fourth and fifth sentences. 
of the section. 


§ 105-192: Repealed by Session Laws 1959, c. 1259, s. 9. 


§ 105-193. Lien for tax; collection of tax.—The tax imposed by this 
article shall be a lien upon all gifts that constitute the basis for the tax for a 
period of ten years from the time they are made. If the tax is not paid by the 
donor when due, each donee shall be personally liable, to the extent of their re- 
spective gifts, for so much of the tax as may have been assessed, or may be as- 
sessable thereon. Any part of the property comprised in the gift that may have 
been sold by the donee to a bona fide purchaser for an adequate and full consid- 
eration in money or money’s worth shall be divested of the lien hereby imposed 
and the lien, to the extent of the value of such gift, shall attach to all the prop- 
erty of the donee (including after-acquired property) except any part sold to 
a bona fide purchaser for an adequate and full consideration in money or money’s 
worth. 

If the tax is not paid within thirty days after it has become due, the Depart- 
ment of Revenue may use any of the methods authorized in this subchapter for 
the collection of other taxes to enforce the payment of taxes assessed under this 
article. 

In any proceeding by warrant or otherwise to enforce the collection of said tax, 
the donor shall be liable for the full amount of the tax due by reason of all the 
gifts constituting the basis for such tax, and each donee shall be liable only for 
so much of said tax as may be due on account of his respective gift. (1939, c. 
158, s. 605.) 


§ 105-194. Death of donor within three (3) years; time of assess- 
ment. — Where a donor dies within three (3) years after filing a return, gift 
taxes may be assessed at any time within said three (3) years, or on or before 
the date of final settlement of donor’s State inheritance taxes, whichever is later. 
(1939, c. 158, s. 606; 1947, c. 501, s. 6; 1959, c. 1259, s. 10.) 


Editor’s Note.—The 1959 amendment re- 
wrote this section. 


§ 105-195. Tax to be assessed upon actual value of property; man- 
ner of determining value of annuities, life estates and interests less 
than absolute interest.—Said taxes shall be assessed upon the actual value of 
the property at the time of the transfer by gift. If the gift subject to said tax 
be given to a donee for life or for a term of years, or upon condition or con- 
tingency, with remainder to take effect upon the termination of the life estate or 
term of years or the happening of the condition or contingency, the tax on the 
whole amount shall be due and payable as in other cases, and said tax shall be 
apportioned between such life tenant or tenant for years and the remainderman, 
such apportionment to be made by computation based upon the mortuary and an- 
nuity tables set out in §§ 8-46 and 8-47 of the General Statutes, and upon the 
basis of six per centum (6%) of the gross value of the property for the period 
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of expectancy of the life tenant or for the term of years in determining the value 
of the respective interests. When property is transferred or limited in trust or 
otherwise, and the rights or interests of the transferees or beneficiaries are de- 
pendent upon contingencies or conditions whereby they may be wholly or in part 
created, defeated, extended, or abridged, a tax shall be imposed upon said transfer 
at the highest rate, within the discretion of the Commissioner of Revenue, which 
on the happening of any of the said contingencies or conditions would be possible 
under the provisions of this section, and such tax so imposed shall be due and 
payable forthwith by the donor, and the Commissioner of Revenue shall assess 
the tax on such transfers. (1939, c. 158, s. 607; 1943, c. 400, s. 7; 1955, c. 1353, 
s. 1.) 

Editor’s Note.—The 1955 amendment re- 
wrote this section as changed by the 1943 
amendment. 


§ 105-196. Application for relief from taxes assessed; appeal.—A 
taxpayer may apply to the Commissioner of Revenue for revision of the tax as- 
sessed against him at any time within three years from the time of the filing of 
the return or from the date of the notice of assessment of any additional tax. 
The Commissioner shall grant a hearing thereon, and if upon such hearing he 
shall determine that the tax is excessive or incorrect, he shall resettle the same 
according to law and the facts, and adjust the computation of tax accordingly. 
The Commissioner shall notify the taxpayer of his determination, and shall re- 
fund to the taxpayer the amount, if any, paid in excess of the tax found by him 
to be due. The provisions of G. S. 105-241.2, 105-241.3 and 105-241.4 with re- 
spect to review and appeal shall be available to any taxpayer aggrieved by the 
Commissioner’s decision. (1939, c. 158, s. 698; 1955, c. 1350, s. 20.) 

Editor’s Note.—The 1955 amendment re- 
wrote the last sentence. 


§ 105-197. Returns; time of filing; extension of time for filing, — 
Any person who within the calendar year nineteen hundred thirty-nine, after 
March 24, 1939, or any calendar year thereafter, makes any gift or gifts taxed by 
this article shall report in duplicate, under oath, to the Department of Revenue, 
on forms provided for that purpose, showing therein an itemized schedule of all 
such gifts, the name and residence of each donee and the actual value of the gift 
to each, the relationship of each of such persons to the donor, and any other 
information which the Department of Revenue may require. Such returns shall 
be filed on or before the fifteenth day of April following the close of the calen- 
dar year. The Department of Revenue may grant a reasonable extension of time 
for filing a report whenever in its judgment good cause exists. (1939, c. 158, s. 
MPa 5 Sc. 2255. 1.) 

Editor’s Note. — The 1955 amendment 
substituted ‘April’ for “March” in the 
second sentence. 


ARTICLE 7. 
Schedule H. Intangible Personal Property. 


§ 105-198. Intangible personal property. — The intangible personal 
properties enumerated and defined in this article or schedule are hereby classified 
under authority of section three, Article V of the Constitution, and the taxes lev- 
ied thereon are for the benefit of the State and the political subdivisions of the 
State as hereinafter provided and said taxes so levied for the benefit of the politi- 
cal subdivisions of the State are levied for and on behalf of said political subdivi- 
sions of the State to the same extent and manner as if said levies were made by 
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the governing authorities of the said subdivisions for distribution therein as here- 


inafter provided. (1939, c. 158, s. 700.) 

Editor’s Note.—For comment on article. 
see 17 N. C. Law Rev. 390. 

County Board of Education Denied Re- 
covery of Funds Allocated to Municipality 
from Tax.—In Board of Education v. Wil- 
son, 215 N. C. 216, 1 S. E. (2d) 544 (1939), 
it was held that the county board of educa- 
tion was not entitled to recover from mu- 
nicipality funds allocated to it by State 
from intangible tax provided by this sec- 
tion, even though municipality is in nowise 
liable for maintenance of constitutional 
school term, since it could not expend the 
funds as agent of the municipality in dis- 
charging the debts of the municipality for 
school purposes since the municipality had 


funds for school purposes in any of its dis- 
tricts since there was no district coter- 
minous with the municipal limits and such 
expenditure would take taxes collected 
from citizens of the municipality and ex- 
pend same in part for the benefit of those 
living outside its limits, and since the act 
does not provide for distribution of the 
funds to the county board of education in 
such cases and such provisions may not be 
interpolated therein, and since by a proper 
construction of the act the provision for 
expenditure for school purposes may relate 
to counties rather than to cities and towns. 

Cited in Jamison v. Charlotte, 239 N. C. 
682, 80 S. E. (2d) 904 (1954). 


no such debt, nor could it expend such 


§ 105-199. Money on deposit. — All money on deposit (including cer- 
tificates of deposit and postal savings) with any bank or other corporation, firm 
or person doing a banking business, whether such money be actually in or out of 
this State, having a business, commercial or taxable situs in this State, shall be 
subject to an annual tax, which is hereby levied, of ten cents (10¢) on every one 
hundred dollars ($100.00) of the total amount of such deposit without deduction 
for any indebtedness or liabilities of the taxpayer. 


For the purpose of determining the amount of deposits subject to this tax every 
such bank or other corporation, firm or person doing a banking business shall set 
up the credit balance of each depositor on the fifteenth day of each February, May, 
August, and November in the calendar year next preceding the due date of tax 
return, and the average of such quarterly credit balances shall constitute the amount 
of deposit of each depositor subject to the tax herein levied; for the purposes of 
this section accounts having an average of quarterly balances for the year of less 
than three hundred dollars ($300.00) may be disregarded. 


The tax levied in this section upon money on deposit shall be paid by the cash- 
ier, treasurer or other officer or officers of every such bank or other corporation, 
firm or person doing a banking business in this State by report and payment to 
the Commissioner of Revenue on or before April fifteenth of each year; any taxes 
so paid as agent for the depositor shall be recovered from the owners thereof 
by the bank or other corporation, firm or person doing a banking business in this 
State by deduction from the account of the depositor on November sixteenth of 
each year or on such date thereafter as in the ordinary course of business it be- 
comes convenient to make such charge. The bank may immediately report and 
pay the tax due on any account closed out during any quarter in which the bank 
has withheld the amount of the tax. The tax on deposits represented by time cer- 
tificates shall be chargeable to the original depositor unless such depositor has 
given notice to the depository bank of transfer of such certificate of deposit. Ac- 
counts that have been closed during the year, leaving no credit balance against 
which the tax can be charged, may be reported separately to the Commissioner 
of Revenue and the tax due on such accounts shall become a charge directly 
against the depositor, and such tax may be collected by the Commissioner of Rev- 
enue from the depositor in the same manner as other taxes levied in this act; the 
bank or other corporation, firm or person doing a banking business in this State 
shall not be held liable for the payment of the tax due on accounts so reported. 
None of the provisions of this section shall be construed to relieve any taxpayer 
of liability for a full and complete return of postal savings and of all money on 
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deposit outside this State having business, commercial or taxable situs in this 
State. 

The tax levied in this section shall not apply to deposits by one bank in another 
bank, nor to deposits of the United States, State of North Carolina, political 
subdivisions of this State or agencies of such governmental units. Deposits rep- 
resenting the actual payment of benefits to World War veterans by the federal 
government, when not reinvested, shall not be subject to the tax levied in this 
section. Further, deposits in North Carolina banks by nonresident individuals and 
foreign corporations, when such deposits are not related to business activities in 
this State, shall not be subject to the tax levied in this section. The tax levied 
in this section shall not apply to deposits of foreign and alien insurance compa- 
nies which pay the two and one-half per cent (214%) gross premium tax levied 
by § 105-228.5. (1939, c. 158, s. 701; 1945, c. 708, s. 8; 1947, c. 501, s. 7; 1949, 
Bas S90 71955; c. 197571, ) 


Editor’s Note. — The 1945 amendment 
substituted in the second paragraph “Feb- 
ruary, May, August and November” for 
“March, June, September and December,” 
inserted the second sentence of paragraph 
three and added the next to the last sen- 
tence of the section. 

The 1947 amendment increased _ the 
amount of the quarterly balances men- 
tioned in the second paragraph from $100 
to $300. It also substituted “November” 


for ‘‘December” in the first sentence of the 
third paragraph. 

The 1949 amendment added the last sen- 
tence of the section. For brief comment 
on amendment, see 27 N. C. Law Rev. 485. 

The 1955 amendment substituted “April” 
for “March” in the first sentence of the 
third paragraph. 

The word “act” in the fourth sentence 
of the third paragraph of this section prob- 
ably should read “subchapter.” 


§ 105-200. Money on hand. — All money on hand (including money in 
safe deposit boxes, safes, cash registers, etc.) on December thirty-first of each 
year, having a business, commercial or taxable situs in this State, shall be sub- 
ject to an annual tax, which is hereby levied, of twenty-five cents (25¢) on every 
one hundred dollars ($100.00) of the total amount of such money on hand with- 
out deduction for any indebtedness or liabilities of the taxpayer; except that 
taxpayers reporting on a fiscal year basis for income tax purposes under the pro- 
visions of article 4 shall report all money on hand on the last day of such fiscal 
year ending during the year prior to that December 31 as of which such prop- 
erty would otherwise be reported. (1939, c. 158, s. 702; 1957, c. 1340, s. 7.) 

Editor’s Note. — The 1957 amendment 
added the exception clause. 


§ 105-201. Accounts receivable. — All accounts receivable on December 
thirty-first of each year, having a business, commercial or taxable situs in this 
State, shall be subject to an annual tax, which is hereby levied, of twenty-five 
cents (25¢) on every one hundred dollars ($100.00) of the face value of such ac- 
counts receivable, except that taxpayers reporting on a fiscal year basis for in- 
come tax purposes under the provisions of article 4 shall report accounts receiv- 
able on the last day of such fiscal year ending during the year prior to that De- 
cember 31 as of which such property would otherwise be reported: Provided, that 
from the face value of such accounts receivable there may be deducted the ac- 
counts payable of the taxpayer as of the valuation date of the accounts receivable; 
Provided further, that no deduction in any case shall be allowed under this sec- 
tion of any indebtedness of the taxpayer on account of capital outlay, permanent 
additions to capital or purchase of capital assets. 

The term “accounts payable” as used in this section shall not include: 

(1) Reserves, secondary liabilities or contingent liabilities except upon sat- 
isfactory showing that the taxpayer will actually be compelled to pay 
the debt or liability ; 

(2) Taxes of any kind owing by the taxpayer ; 

(3) Debts owed to a corporation of which the taxpayer is parent or subsid- 
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iary or with which the taxpayer is closely affiliated by stock owner- 
ship or with which the taxpayer is subsidiary of same parent corpo- 
ration unless the credits created by such debts are listed if so required 
by law for ad valorem or property taxation, for taxation at the situs 
of such credits ; or 

(4) Debts incurred to purchase assets which are not subject to taxation at 
the situs of such assets. 


From the total face value of accounts receivable returned to this State for taxa- 
tion by or in behalf of any taxpayer who or which also owns other such accounts 
receivable as have situs outside of this State, accounts payable of the taxpayer 
may be deducted only in the proportion which the total face value of accounts 
receivable taxable under this section bears to the total face value of all accounts 
receivable of the taxpayer. 

The term “accounts payable” as used in this section shall be deemed to include 
current notes payable of the taxpayer incurred to secure funds which have been 
actually paid on his current accounts payable within one hundred and twenty days 
prior to the date as of which the intangible tax return is made. 

Indebtedness of commercial factors incurred directly for the purchase of ac- 
counts receivable may be deducted from the total value of such accounts receiv- 
ables (19397 cs 1585s. /03 61941 8c. 509s. Se, 195 ic 043 2sn Oe Loosen 1540 
Sr721959, co 12597 saGy) 


Editor’s Note. — The 1941 amendment 
inserted the next to the last paragraph. For 
comments on amendment, see 19 N. C. 
Law Rev. 539. 


tion clause in the first sentence of the first 
paragraph. 

The 1959 amendment inserted at the 
end of the first proviso in the first para- 


graph “as of the valuation date of the 
accounts receivable.” 


The 1951 amendment added the last 
paragraph. 
The 1957 amendment inserted the excep- 


§ 105-202. Bonds, notes, and other evidences of debt. — All bonds, 
notes, demands, claims, deposits or investments in out-of-State building and loan 
and savings and loan associations and other evidences of debt however evidenced, 
whether secured by mortgage, deed of trust, judgment or otherwise, or not so se- 
cured, having a business, commercial or taxable situs in this State on December 
thirty-first of each year shall be subject to annual tax, which is hereby levied, of 
twenty-five cents (25¢) on every one hundred dollars ($100.00) of the actual value 
thereof, except that taxpayers reporting on a fiscal year basis for income tax 
purposes under the provisions of article 4 shall report evidences of debt on the 
last day of such fiscal year ending during the year prior to the December 31 as 
of which such property would otherwise be reported: Provided, that from the 
actual value of such bonds, notes, demands, claims and other evidences of debt 
there may be deducted like evidences of debt owed by the taxpayer as of the valua- 
tion date of the receivable evidences of debt. The term “like evidences of debt” 
deductible under this section shall not include: 


(1) Accounts payable; 

(2) Taxes of any kind owing by the taxpayer; 

(3) Reserves, secondary liabilities or contingent liabilities except upon satis- 
factory showing that the taxpayer will actually be compelled to pay 
the debt or liability ; 

(4) Evidences of debt owed to a corporation of which the taxpayer is parent 
or subsidiary or with which the taxpayer is closely affiliated by stock 
ownership or with which the taxpayer is subsidiary of same parent 
corporation, unless the credits created by such evidences of debt are 
listed, if so required by law for ad valorem or property taxation, for 
taxation at the situs of such credits ; or 

(5) Debts incurred to purchase assets which are not subject to taxation at 
the situs of such assets. 
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From the total actual value of bonds, notes, demands, claims and other evi- 
dences of debt returned to this State for taxation by or in behalf of any taxpayer 
who or which also owns other such evidences of debt as have situs outside of this 
State, like evidences of debt owed by the taxpayer may be deducted only in the 
proportion which the total actual value of evidences of debt taxable under this 
section bears to the total actual value of all like evidences of debt owed by the 
taxpayer. 

The tax levied in this section shall not apply to bonds, notes and other evidences 
of debt of the United States, State of North Carolina, political subdivisions of 
this State or agencies of such governmental units, but the tax shall apply to all 
bonds and other evidences of debt of political snbdivisions and governmental units 
other than those specifically excluded herein. 

In every action or suit in any court for the collection on any bonds, notes, de- 
mands, claims or other evidences of debt, the plaintiff shall be required to allege 
in his pleadings or to prove at any time before final judgment is entered 

(1) That such bonds, notes or other evidences of debt have been assessed 
for taxation for each and every tax year, under the provisions of this 
article, during which the plaintiff was owner of same, not exceeding 
five years prior to that in which the suit or action is brought ; or 

(2) That such bonds, notes or other evidences of debt sued upon are not tax- 
able hereunder in the hands of the plaintiff ; or 

(3) That the suitor has not paid, or is unable to pay such taxes, penalties 
and interest as might be due, but is willing for the same to be paid 
out of the first recovery on the evidence of debt sued upon. 


When in any action at law or suit in equity it is ascertained that there are un- 
paid taxes, penalties and interest due on the evidence of debt sought to be en- 
forced, and the suitor makes it appear to the court that he has not paid or is un- 
able to pay said taxes, penalties and interest, but is willing for the same to be 
paid out of the first recovery on the evidence of debt, the court shall have au- 
thority to enter as a part of any judgment or decretal order in said proceedings 
that the amount of taxes, penalties and interest due and owing shall be paid to 
the proper officer out of the first collection on said judgment or decree. The title 
to real estate heretofore or hereafter sold under a deed of trust shall not be drawn 
in question upon the ground that the holder of the notes secured by such deed of 
trust did not list and return the same for taxation as required by this article. 
Pesan. Los, S704" 194/72 c 501. f6. 7° 1957 culodl) sf 7 21950 eu 50mc) 6: 
1op,C. 1169" 5. 4.) 


Editor’s Note. — The 1947 amendment ficers out of the first collections on the 


decreased the tax mentioned in the first 
sentence from 50 to 25 cents. 

The 1957 amendment inserted the excep- 
tion clause in the first sentence of the first 
paragraph. 

The 1959 amendment struck out, near 
the end of the first paragraph, “on Decem- 
ber thirty-first of the same year’ and in- 
serted in lieu thereof “as of the valuation 
date of the receivable evidences of debt.” 

The 1963 amendment, effective July 1, 
1963, inserted “deposits or investments in 
out-of-State building and loan and savings 
and loan associations” near the beginning 
of this section. 

Judgment Provision as to Payment ot 
Taxes. Nonpayment of taxes on a note in 
suit is nullified by a provision in the judg- 
ment on the note that taxes, penalties and 
interest due shall be paid to the proper of- 


judgment. This is in accord with this sec- 
tion. Roberts v. Grogan, 222 N. C. 30, 21 
S. E. (2d) 829 (1942). 

Former Law; Failure to List Solvent 
Credits.—The failure to list solvent credits 
as required by an earlier statute did not 
destroy the cause of action, but postponed 
recovery thereon until they were listed and 
the tax thereon was paid; this was because 
the statute did not make the failure to list 
such credits an absolute bar to their re- 
covery. Martin v. Knight, 147 N C. 564, 
61 S. E. 447 (1908). The court said: “It 
was not the purpose of the legislature to 
release the debtor for failure to list by the 
creditor, but to postpone the recovery of 
the debt, if subject to taxation, until the 
tax is paid.” 

Same; Failure to List Debt Did Not 
Work Forfeiture.—Laws 1927, c. 71, § 64, 
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was not construed to work a forfeiture, and 
did not prevent a recovery on evidence of 
debt not listed, but postponed the recovery 
‘of judgment thereon until listed and the 
taxes paid, and where in an action on a 
note this defense was pleaded, the trial 
court had the power to allow the plaintiff 
to list it and pay taxes thereon during the 
trial and give judgment. Wooten v. Bell. 
196 N. C. 654, 146 S. E. 705 (1929). 

Same; How Pleaded.—Under an earlier 
statute it was held that unless the tailure 
to list a note and due bill for taxation, 
“with a view to evade the payment of 
taxes thereon,” was pleaded, it could not 
be made the subject of an issue. Martin v. 
Knight, 147 N. C. 564, 61 S. E. 447 (1908). 
Whether or not this was an affirmative de- 
fense which must be set up in the answer 
or whether it might be taken advantage of 
upon the general denial was left undecided. 

Same; Payment of Taxes into Court.— 
The amount ot taxes due upon solvent 
credits could be paid into court, Corey v. 
Hooker, 171 N. C. 229, 88 S. E. 236 (1916), 
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and when this was done it permitted the 
party to proceed to judgment. Hyatt v. 
Holloman, 168 N. C. 386, 84 S. E. 407 
(1915). 

A possessory action to recover a horse 
secured by chattel mortgage, brought by 
the assignee of the mortgage not against 
one to whom the mortgagee had sold the 
horse, was not an action upon the note 
upon which the former statute required 
that the taxes be given in and paid before 
the owner was permitted to sue thereon. 
Hyatt v. Holloman, 168 N. C. 386, 84 S. E. 
407 (1915). 

An amount set apart by a mutual in- 
surance company as a reserve for the re- 
bate of unearned premiums to its policy- 
holders upon cancellation of policies in ac- 
cordance with its bylaws was properly de- 
ducted by the insurance company in listing 
its solvent credits for taxation. Hardware 
Mut. Fire Ins. Co. v. Stinson, 210 N. C. 69, 
185 S. E. 449 (1936), construing former 
statute. 


§ 105-203. Shares of stock.—All shares of stock owned by residents of 


this State or having a business, commercial or taxable situs in this State on De- 
cember thirty-first of each year, with the exception herein provided, shall be sub- 
ject to an annual tax, which is hereby levied, of twenty-five cents (25¢) on every 
one hundred dollars ($100.00) of the total fair market value of such stock on 
December thirty-first of each year less such proportion of such value as is equal 
to the proportion of the dividends upon such stock deductible by such taxpayer in 
computing his income tax liability under the provisions of subdivision (7) of § 
105-147. 

The tax herein levied shall not apply to shares of stock in building and loan 
associations which pay a tax as levied under article 8D of chapter 105 of the Gen- 
eral Statutes. 

Indebtedness incurred directly for the purchase of shares of stock may be de- 
ducted from the total value of such shares: Provided, the specific shares of stock 
so purchased are pledged as collateral to secure said indebtedness; provided, fur- 
ther, that only so much of said indebtedness may be deducted as is in the same 
proportion as the taxable value of said shares of stock is to the total value of said 
shares of stock. (1939, c. 158, s,. 705591941, .6250,1s. 8; 1945, c*708-s) S* cuzse, 
8.421947 'c/501 85.47) 1951, ch 937,48. 5791955; 6.11343, ts4.2°91 9507p cl oa eet 


Editor’s Note. — The 1941 amendment 
added the last paragraph. 

The 1945 amendments made changes in 
the second paragraph. 

The 1947 amendment decreased the tax 
mentioned in the first paragraph from 30 
to 25 cents. 

The 1951 amendment changed the sec- 
ond paragraph. 

The 1955 amendment rewrote the first 
and second paragraphs. 

The 1957 amendment substituted in the 
second paragraph “article 8D of chapter 
105 of the General Statutes” for ‘“§ 105-73.” 

For brief comment on the 1951 amend- 
ment, see 29 N. C. Law Rev. 415. 


Situs of Stock under Former Law.—Un- 
der an earlier statute it was held that the 
property in shares of stock in a corpora- 
tion doing business outside the corporate 
limits of a town, and owned by persons 
residing therein, did not follow and was not 
fixed by the situs of the residence of its 
owner, but was fixed by the legislature pre- 
scribing where and how it should be listed 
and taxed, i. e, at the principal place of 
business of the corporation. Wiley v. Com- 
missioners. 111 N. C. 397, 16 S. E. 542 
(1892). 
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§ 105-204. Beneficial interest in foreign trusts. — The beneficial or 
equitable interest on December thirty-first of each year of any resident of this 
State, or of a nonresident having a business, commercial or taxable situs in this 
State, in any trust, trust fund or trust account (including custodian accounts) 
held by a foreign fiduciary, shall be subject to an annual tax, which is hereby 
levied, of twenty-five cents (25¢) on every one hundred dollars ($100.00) of the 
total actual value thereof. (1939, c. 158, s. 706; 1941, c. 50, s. 8; 1947, c. 501, 


St 73) 

Editor’s Note. — The 1941 amendment ment decreased the tax rate from 30 to 
rewrote this section, and the 1947 amend- 25 cents. 

§ 105-205. Funds on deposit with insurance companies. — All funds 


on deposit with insurance companies on December thirty-first of each year, be- 
longing to or held in trust for a resident of this State or having acquired a taxable 
situs in this State, shall be subject to an annual tax, which is hereby levied, of ten 
cents (10¢) on every one hundred dollars ($100.00) thereof. The term “funds” 
on deposit’’ as used in this section shall mean all funds accrued or accruing by 
virtue of the death of the insured or the original maturity of a policy contract 
where the party or parties entitled to receive such funds might withdraw same at 
their option upon stipulated notice; provided, that in the determination of the 
tax liability under this section the first twenty thousand dollars ($20,000.00) of 
such funds on deposit or paid over to and held by a bank as trustee shall be dis- 
regarded where such funds on deposit are payable wholly and exclusively to a 
widow and/or children of the person deceased whose death created such funds 
on deposit. 

The tax levied in this section shall be paid by the treasurer, cashier or other of- 
ficer or officers of every insurance company doing business in this State by re- 
port and payment to the Commissioner of Revenue on or before April fifteenth of 
each year; any taxes so paid as agent for the party or parties entitled to receive 
such funds shall be recovered from the owners thereof by deduction from the ac- 
count of the owner on December thirty-first of each year or at such other time as 
in the ordinary course of business it becomes convenient to make such charge. 


(1939, c. 158, s. 707 ; 1941, c. 50, s. 8; 1947, c. 501, s. 7; 1955, c. 19, s. 1.) 


Editor’s Note. — The 1941 amendment rate mentioned in the first sentence from 
inserted the proviso at the end of the first 25 to 10 cents. 
paragraph. The 1955 amendment substituted “April” 


The 1947 amendment decreased the tax for “March” in the second paragraph. 


§ 105-206. When taxes due and payable; date lien attaches; non- 
residents; forms for returns; extensions.—All taxes levied in this article or 
schedule shall become due and payable on the fifteenth day of April of each year, 
and the lien of such taxes shall attach annually to all real estate of the taxpayer 
within this State as of December thirty-first next preceding the date that such 
taxes become due and payable, regardless of the time at which liability for the tax 
may arise or the exact amount thereof be determined; and said lien shall continue 
until such taxes, with any interest, penalty and costs which shall accrue thereon, 
shall have been paid. 

Every person, firm, association, corporation, clerk of court, guardian, trustee, 
executor, administrator, receiver, assignee for creditors, trustee in bankruptcy or 
other fiduciary owning or holding any intangible personal properties defined and 
classified and/or liable for or required to pay any tax levied, in this article or 
schedule, either as principal or agent, shall make and deliver to the Commissioner 
of Revenue in such form as he may prescribe a full, accurate and complete re- 
turn of such tax liability; such return, together with the local amount of tax due, 
shall be filed on or before the fifteenth day of April in each year. 

For the purpose of protecting the revenue of this State and to avoid discrimi- 
nation and prevent evasion of the tax imposed by this article, every resident or 
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nonresident person, firm, association, trustee or corporation, foreign or domestic, 
engaged in this State, either as principal or as agent or representative of or on 
behalf of another, in buying, selling, collecting, discounting, negotiating or other- 
wise dealing in or handling any of the intangible property defined in this article, 
shall be deemed to be doing business in this State for the purposes of this article, 
and the principal, superior or person on whose behalf such business is carried on 
in this State shall likewise be deemed to be doing business in this State, for the 
purpose of this article, and where such business is carried on in this State by a 
corporation, foreign or domestic, it and its parent corporation or the corporation 
which substantially owns or controls it, by stock ownership or otherwise, shall be 
deemed to be doing business in this State, for the purpose of this article, and 
in all such cases the said intangible property acquired in the conduct of such busi- 
ness in this State, and outstanding on December 31 of each year, shall be deemed 
to have a situs in this State and subject to the tax imposed by this article, not- 
withstanding any transfer between any of such parties and notwithstanding that 
the same may be kept or may then be outside of this State, and any of the in- 
tangible property defined in this article and acquired in the conduct of any busi- 
ness carried on in this State, and/or having a business, commercial or taxable 
situs in this State, shall be subject to said tax and returned for taxation by the 
owner thereof or by the agent, person, or corporation in this State employed by 
such owner to handle or collect the same. 

The Commissioner of Revenue shall cause to be prepared blank forms for said 
returns and shall cause them to be distributed throughout the State, and to be 
furnished upon application; but failure to receive or secure forms shall not relieve 
any taxpayer from the obligation of making full and complete return of intangible 
personal properties as provided in this article or schedule. 

The return required by this article or schedule shall be due on or before the 
date specified unless written application for extension of time in which to file, 
containing reasons therefor, is made to the Commissioner of Revenue on or before 
due date of return. The Commissioner of Revenue for good cause may extend the 
time for filing any such return, provided interest at the rate of six per cent (6%) 
per annum from due date of return is paid upon the total amount of tax due. 
(1939, cmd 58\'s7708 7194 1765076582 1953.0) 1502 5656, 1990, Closet 


Editor’s Note. — The 1941 amendment 
rewrote the third paragraph of this section. 

The 1955 amendment substituted “April” 
for “March” near the beginning of the 
first paragraph and near the end of the 
second paragraph. It also deleted the para- 
graph which had been inserted by the 1953 
amendment. 

Funds in Custodia Legis; Listing by 
Clerk under Former Law.—The clerk of 


“accounting officer” of funds paid into his 
hands in the course of litigation, within 
the meaning of a former statute, and there- 
under should properly list such funds for 
taxation, when no adjudication as to the 
rightful owners had been made. Edge- 
combe County v. Walston, 174 N. C. 55, 93 
S. E. 460 (1917). 

Quoted in Allen yv. Currie, 254 N,. C. 
636, 119 S. E. (2d) 917 (1961). 


the court was both a “receiver” and an 


8§ 105-207, 105-208: Repealed by Session Laws 1959, c. 1259, s. 9. 


§ 105-209. Information from the source.—In addition to the other re- 
quirements of this article or schedule it shall be the duty of every domestic cor- 
poration and every foreign corporation doing business and/or owning property 
in this State, the shares of stock and bonds of which are subject to tax under 
the provisions of this article or schedule, to report not later than the fifteenth 
day of April of each year to the Commissioner of Revenue, in such form and man- 
ner as he may prescribe, the name and address of each registered stockholder or 
bondholder resident in this State as of the thirty-first day of December of each 
year; such report shall also include the number of shares of stock and/or the num- 
ber of bonds, the par or face value of each, the dividends or interest paid on each 
such security during the calendar year next preceding date of report, all trans- 
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fers of record made from residents of this State between the first and thirty-first 
days of December next preceding the date of the report herein required, and such 
other and further information as the Commissioner of Revenue may require. 
PIGSO Cyl 0G, See A go0c, 19S. lee, 1350, 6.21%) 

Editor’s Note.—The first 1955 amend- former second paragraph relating to power 
ment substituted “April” for “March.” of Commissioner of Revenue to make rules 
The second 1955 amendment deleted the and regulations. 


§ 105-210. Moneyed capital coming into competition with the busi- 
ness of banks. — On all moneyed capital coming into competition with the busi- 
ness of banks, whether State or national, there is hereby annually levied a tax at 
the same rate as is assessed upon the shares of stock of such banks located in 
this State at the place of residence of such banks, less deduction of real estate 
otherwise taxed in this State, to the same extent and under the same correspond- 
ing conditions as this deduction is allowed in the assessment of such shares of 
stock of banks located in this State: Provided, that bonds, notes or other evidences 
of indebtedness in the hands of individual citizens not employed or engaged in the 
banking or investment business and representing merely personal investments not 
made in competition with such business shall not be deemed moneyed capital with- 
in the meaning of this section. 

In cases where the Commissioner of Revenue shall find moneyed capital, as 
specified in the preceding paragraph, to be in competition with banks, such mon- 
eyed capital shall be assessed by the same methods as applicable to the shares of 
banks, and shall be taxed at the same rates as are applicable to the shares of 
banks in the same locality where such moneyed capital is found to be in compe- 
tition with banks. The rates of tax thus applied shall be in lieu of the rates of 
tax specified in this article. (1939, c. 158, s. 712; 1945, c. 708, s. 8.) 

Editor’s Note. — The 1945 amendment well as national banks and added the sec- 
made this section applicable to State as ond paragraph. 


§ 105-211. Conversion of intangible personal property to evade tax- 
ation not to defeat assessment and collection of proper taxes; taxpayer’s 
protection. — Any taxpayer who shall, for the purpose of evading taxation un- 
der the provisions of this article or schedule, within thirty days prior to Decem- 
ber thirty-first of any year or other taxable dates, namely February fifteenth, May 
fifteenth, August fifteenth, and November fifteenth, either directly or indirectly, 
convert any intangible personal property taxable under the provisions of this ar- 
ticle or schedule, or with like intent shall, either directly or indirectly, convert 
such intangible personal property into a class of property which is taxable in this 
State at a lower rate than the intangible personal property so converted, shall be 
taxable on such intangible personal property as if such conversion had rik taken 
place; the fact that stich taxpayer within thirty days after December thirty-first 
of any year, either directly or indirectly, converts such property nontaxable in this 
State or taxable at the lower rate in this State into intangible personal property 
taxable at the higher rate shall be prima facie evidence of intent to evade taxa- 
tion by this State, and the burden of proof shall be upon such taxpayer to show 
that the first conversion was for a bona fide purpose of investment and not for 
the purpose of evading taxation by this State. 

Taxpayers making a complete return on or before April fifteenth of each year 
of all their holdings of intangible personal property as provided by this article or 
schedule (or by similar provisions of prior Revenue Act) shall not thereafter 
be held liable for failure to list such intangible personal property with the local 
taxing units of this State in previous years; the taxes levied in this article or 
schedule shall be in lieu of all other property taxes in this State on such intangible 
personal property. (1939, c. 158, s. 713; 1945, c. 708, s. 8; 1955, c. 19, s. 3 


Editor’s Note. — The 1945 amendment May fifteenth, August fifteenth, and No- 
inserted in the first paragraph “or other vember fifteenth.” " 
taxable dates, name'y February fifteenth, The 1955 amendment substituted “April 
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for “March” near the beginning of the 
second paragraph. 

Transaction Made in Good Faith. — A 
former statute which made it a misde- 
meanor for “any person to evade the pay- 
ment of taxes by surrendering or exchang- 
ing certificates of deposit in any bank of 
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subject to taxation, and thereafter selling 
the bonds and redepositing the amount, 
when the transaction was made in good 
faith and the bonds were bought and sold 
on the open market and the title thereto 
passed absolutely in both transactions, and 
the purchaser of the bonds could not be 


this State or elsewhere for nontaxpaying taxed on the purchase price. Trust Co. v. 
securities” did not apply to the purchase Nash County, 196 N. C. 704, 146 S. E. 861 
before the tax listing date of nontaxable (1929). 

United States or State bonds by funds 


§ 105-212. Institutions exempted; conditional and other exemp- 
tions.—None of the taxes levied in this article or schedule shall apply to reli- 
gious, educational, charitable or benevolent organizations not conducted for profit, 
nor to trusts established for religious, educational, charitable or benevolent pur- 
poses where none of the property or the income from the property owned by such 
trust may inure to the benefit of any individual or any organization conducted 
for profit, nor to any funds held irrevocably in trust exclusively for the mainte- 
nance and care of places of burial; nor, on or after January first, one thousand 
nine hundred and forty-two, to any funds, evidences of debt, or securities held ir- 
revocably in pension, profit sharing, stock bonus, or annuity trusts, or combina- 
tions thereof, established by employers for the purpose of distributing both the 
principal and income thereof exclusively to eligible employees, or the beneficiar- 
ies of such employees, if such trusts qualify for exemption from income tax un- 
der the provisions of § 105-138, subdivision (10); insurance companies report- 
ing premiums to the Insurance Commissioner of this State and paying a tax 
thereon under the provisions of article 8B, Schedule I-B shall not be subject to 
the provisions of §§ 105-201, 105-202 and 105-203; building and loan associa- 
tions paying a tax under the provisions of article 8D of chapter 105 of the Gen- 
eral Statutes shall not be subject to the provisions of §§ 105-201, 105-202 and 
105-203; State credit unions organized pursuant to the provisions of subchapter 
III, chapter fifty-four, paying the supervisory fees required by law, shall not be 
subject to any of the taxes levied in this article or schedule; banks, banking as- 
sociations and trust companies shall not be subject to the tax levied in this article 
or schedule on evidences of debt held by them when said evidences of debt rep- 
resent investment of funds on deposit with such banks, banking associations and 
trust companies: Provided, that each such institution must, upon request by the 
Commissioner of Revenue, establish in writing its claim for exemption as herein 
provided. The exemptions in this section shall apply only to those institutions, 
and only to the extent, specifically mentioned, and no other. 

Any North Carolina corporation which in the opinion of the Commissioner of 
Revenue of North Carolina qualifies as a “regulated investment company” under 
the provisions of United States Code Annotated Title 26, section 361, and which 
files with the North Carolina Department of Revenue its election to be treated 
as a “regulated investment company”, shall not be subject to any of the taxes lev- 
ied in this article or schedule. 

If any intangible personal property held or controlled by a fiduciary domiciled 
in this State is so held or controlled for the benefit of a nonresident or nonresi- 
dents, or for the benefit of any organization exempt under this section from the 
tax imposed by this article, such intangible personal property shall be partially or 
wholly exempt from taxation under the provisions of this article in the ratio 
which the net income distributed or distributable to such nonresident, nonresi- 
dents or organization, derived from such intangible personal property during the 
calendar year for which the taxes levied by this article are imposed, bears to the 
entire net income derived from such intangible personal property during such cal- 
endar year. “Net income” shall be deemed to have the same meaning that it has 
in the income tax article. Where the intangible personal property for which this 
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exemption is claimed is held or controlled with other property as a unit, alloca- 
tion of appropriate deductions from gross income shall be made to that part of the 
entire gross income which is derived from the intangible personal property by 
direct method to the extent practicable; and otherwise by such other method as 
the Commissioner of Revenue shall find to be reasonable: Provided, that each 
fiduciary claiming the exemption provided in this paragraph shall, upon the re- 
quest of the Commissioner of Revenue, establish in writing its claim to such ex- 
emption. No provision of law shall be construed as exempting trust funds or trust 
property from the taxes levied by this article except in the specific cases covered 
by this section. 

A clerk of any court of this State may, upon written application therefor, ob- 
tain from the Commissioner of Revenue a certificate relieving the depository bank 
of such clerk from the duty of collecting the tax levied in this article or schedule 
from deposits of said clerk: Provided, that such clerk of court shall be liable 
under his official bond for the full and proper remittance to the Commissioner 
of Revenue under the provisions of this article or schedule of taxes due on any 
deposits so handled. (1939, c. 158, s. 714; 1943, c. 400, s. 8; 1945, c. 708, s. 8; 
1947, c. 501, s. 7; 1951, c. 937, s.2; 1957, c. 1340, ss. 7, 9.) 


Editor’s Note.—The 1943 amendment in- 
serted the provision relating to State credit 
unions. 

The 1945 amendment inserted the words 
appearing between the first and second 
semicolons in the first paragraph. 

The 1947 amendment substituted “one 
thousand nine hundred and forty-two” for 
“one thousand nine hundred and forty- 
four” near the beginning of the first para- 
graph, and substituted “article 8B, Sched- 
ule I-B” for “§ 105-121” near the middle of 
the paragraph. It also inserted the third 
paragraph. 

The 1951 amendment inserted the sec- 
ond paragraph of this section. 

The 1957 amendment inserted near the 
beginning of the first paragraph the clause 
relating to trusts established for religious, 
etc., purposes. The amendment also sub- 
stituted in the paragraph “article 8D of 
chapter 105 of the General Statutes” for 
“§ 105-73.” 


For brief comment on the 1951 amend- 
ment, see 29 N. C. Law Rev. 415. 

For discussion of the 1947 amendment, 
see 25 N. C. Law Rev. 473. 

Purpose of 1947 Amendment.—The pur- 
pose of the 1947 amendment to this sec- 
tion was not to exempt any intangibles 
theretofore subject to the intangible per- 
sonal property tax, but to dispel any idea 
that intangibles, otherwise exempt, would 
be subject to the intangible personal prop- 
erty tax because a fiduciary domiciled in 
this State held and controlled such intangi- 
bles. Allen y. Currie, 254 N. C. 636, 119 
S. E. (2d) 917 (1961). 

The 1947 amendment was intended to 
apply to an established or continuing trust, 
not to intangibles constituting general as- 
sets of an estate in process of administra- 
tion. Allen v. Currie, 254 N. C. 636, 119 S. 
EB. (2d) 917 (1961). 


§ 105-213. Separate records by counties; disposition and distribu- 
tion of taxes collected; purpose of tax.—The Commissioner of Revenue 
shall keep a separate record by counties of tax collected under the provisions of 
this article or schedule, and shall not later than the twentieth day of July of each 
year submit to the State Board of Assessment an accurate account of such taxes 
collected during the fiscal year ending June thirtieth next preceding, showing 
separately by sections the total collections less refunds in each county of the State. 
The State Board of Assessment shall examine such reports and, if found to be 
correct, shall certify a copy of same to the State Auditor and State Treasurer. 
From the total collections less refunds so certified shall be deducted an amount 
determined by the State Board of Assessment to be sufficient to defray the cost 
to the State of collecting such revenues for the fiscal year and the tax credit speci- 
fied in the second paragraph of G. S. 105-122 (d), which funds shall be retained 
by the State, and the net collections after such deduction shall be distributed to 
the counties and municipalities of the State on the following basis: 

The amount distributable to each county and to the municipalities therein from 
the revenue collected under §§ 105-200, 105-201, 105-202 to 105-204 shall be 
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determined upon the basis of the amounts collected in each county; the amount 
distributable to each county and to the municipalities therein from the revenue 
collected under §§ 105-199 and 105-205 shall be determined upon the basis of pop- 
ulation in each county as shown by the latest federal decennial census. The amounts 
so allocated to each county shall in turn be divided between the county and all 
municipalities therein in proportion to the total amount of ad valorem taxes lev- 
ied by each during the fiscal year preceding such distribution. Upon certification 
by the State Board of Assessment of the allocations herein provided for, it shall 
be the duty of the State Auditor to issue a warrant on the State Treasurer to the 
treasurer or other officer authorized to receive public funds of each county and 
municipality in the amount so allocated to each such county and municipality. It 
shall be the duty of the chairman of the board of county commissioners of each 
such county and the mayor of each such municipality therein to report to the State 
Board of Assessment such information as it may request for its guidance in mak- 
ing said allotments to said units; and upon failure of any such county or munici- 
pality to make such report within the time prescribed by said State Board of 
Assessment, said Board may disregard such defaulting unit in making said allot- 
ments. The amounts so allocated to each county and municipality shall be dis- 
tributed and used by said county or municipality in proportion to other property 
tax levies made for the various funds and activities of the taxing unit receiving 
said “allotment? (1939)°cP 158isi'715*% 19415 cr 50, s.-8: 1947, c. SO) Js../ealone 
c. 1340, s. 7.) 


Local Modification. — Burke: 1963, c. 
994; Carteret: 1963, c. 759, s. 6; Montgom- 
CLV sel GOO smC la Os 

Editor’s Note. — The 1941 and 1947 
amendments changed the last sentence of 
the first paragraph. 


third sentence of the first paragraph, ap- 
plied to distributions of taxes falling due 
on and after July 1, 1957. 

Cited in Great American Ins. Co. v. 
Johnson, +257 ON. -C,| 367, 12670. Ete) 
92 (1962). 


The 1957 amendment, which rewrote the 


§ 105-214. Minimum tax for requirement of filing returns.—When the 
combined tax of any taxpayer required to be paid under §§ 105-200, 105-201, 
105-202, 105-203, 105-204 and 105-205 does not exceed a tax of five dollars 
($5.00), no return shall be required to be filed. This section shall not be con- 
strued to affect the provisions of § 105-199, and the minimum tax herein provided 
shall not apply to said section. (1963, c. 1010.) 

Editor’s Note. — The act inserting this 
section is effective as of Dec. 31, 1963. 


§ 105-215. Unconstitutionality or invalidity; interpretation; repeal. 
— If any clause, sentence, paragraph, or part of this article or schedule shall 
for any reason be adjudged by any court of competent jurisdiction to be invalid, 
such judgment shall not affect, impair, or invalidate the remainder of this article 
or schedule, but shall be confined in its operation to the clause, sentence, para- 
graph, or part thereof directly involved in the controversy in which such judg- 
ment shall have been rendered. No caption of any section or set of sections shall 
in any way affect the interpretation of this article or any part thereof. All acts 
and parts of acts inconsistent with the provisions of this article or schedule are 
specifically hereby repealed. (1939, c. 158, s. 717.) 


§ 105-216. Reversion to local units in case of invalidity. — If any 
clause, sentence, paragraph, or part of this article or schedule shall for any reason 
be adjudged by any court of competent jurisdiction to be invalid, and if by virtue 
of said judgment any one or all of the several taxes classified and levied in this 
article or schedule is/are held invalid, then the particular class or classes of in- 
tangible personal property affected by said judgment shall become subject to list- 
ing, assessment and taxation by the county, municipality, and other taxing juris- 
dictions in which said intangible personal property has situs in the same manner 
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and at the same rates as applicable to real estate and other tangible properties: 
Provided, that in such case said listing, assessment and taxation of such intangi- 
ble personal property by said local taxing units shall become valid and effective as 
of the tax listing date next preceding March 24, 1939, and shall continue there- 
after with full force and effect as if such properties were made taxable by the lo- 
cal taxing units by direct statutory enactment. (1939, c. 158, s. 718.) 


§ 105-217. Power of attorney. — The Commissioner of Revenue shall 
have authority to require a proper power of attorney of each and every agent for 
any taxpayer under this article or schedule. (1939, c. 158, s. 719.) 


ARTICLE 8. 
Schedule I. Compensating Use Tax. 
8§ 105-218 to 105-228: Repealed by Session Laws 1957, c. 1340, s. 5. 


Cross Reference.—For present statutes 
relating to use tax, see G. S. 105-164.1 et 
seq. 


ARTICLE 8A. 
Schedule 1-A. Gross Earnings Taxes in Lieu of Ad Valorem Taxes. 


§ 105-228.1. Defining taxes levied and assessed in this article. — 
The purpose of this article is to levy a fair and equal tax under authority of Ar- 
ticle V, section three of the Constitution of North Carolina and to provide a prac- 
tical means for ascertaining and collecting it. The taxes levied and assessed in 
this schedule shall be upon the gross earnings as defined in the article, and shall 
be in lieu of ad valorem taxes upon the properties of individuals, firms, or corpo- 
rations so taxed herein. (1954, c. 400, s. 8.) 

Editor’s Note.—For comment on article, 
see 21 N. C. Law Rev. 364. 


§ 105-228.2. Tax upon freight car line companies. — (a) For pur- 
poses of taxation under this section the property of freight line companies as de- 
fined is declared to constitute a special class of property. In lieu of all ad va- 
lorem taxes by either or both the State government and the respective local tax- 
ing jurisdictions, a tax upon gross earnings in the State as elsewhere defined shall 
be imposed, 

(b) Any person or persons, joint-stock association or corporation, wherever 
organized or incorporated, engaged in the business of operating cars or engaged 
in the business of furnishing or leasing cars not otherwise listed for taxation in 
this State, for the transportation of freight (whether such cars be owned by such 
company or any other person or company), over any railway or lines, in whole 
or in part, within this State, such line or lines not being owned, leased or oper- 
ated by such company, whether such cars be termed box, flat, coal, ore, tank, 
stock, gondola, furniture, or refrigerator car or by some other name, shall be 
deemed a freight line company. 

(c) For the purposes of taxation under this section all cars used exclusively 
within the State, or used partially within and without the State, and a proportion- 
ate part of the intangible values of the business as a going concern, are hereby 
declared to have situs in this State. 

(d) Every freight line company, as hereinbefore defined, shall pay annually a 
sum in the nature of a tax at three per centum upon the total gross earnings re- 
ceived from all sources by such freight line companies within the State, which 
shall be in lieu of all ad valorem taxes in this State of any freight company so 
paying the same. 

(e) The term “gross earnings received from all sources by such treight line 
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companies within the State” as used in this article is hereby declared and shall be 
construed to mean all earnings from the operation of freight cars within the State 
for all car movements or business beginning and ending within the State and a 
proportion, based upon the proportion of car mileage within the State to the total 
car mileage, or earnings on all interstate car movements or business passing 
through, or into or out of the State. 

({) Every railroad company using or leasing the cars of any freight line com- 
pany shall, upon making payment to such freight line company for the use or 
lease, after June thirtieth, one thousand nine hundred and forty-three, of such 
cars withhold so much thereof as is designated in this section. On or before March 
first of each year such railroad company shall make and file with the Commis- 
sioner of Revenue a statement showing the amount of such payment for the next 
preceding twelve-month period ending December thirty-first, and of the amounts 
so withheld by it, and shall remit to the Commissioner of Revenue the amounts 
so withheld. If any railroad company shall fail to make such report or fail to re- 
mit the amount of tax herein levied, or shall fail to withhold the part of such 
payment hereby required to be withheld, such railroad company shall become lia- 
ble for the amount of the tax herein levied and shall not be entitled to deduct 
from its gross earnings for purposes of taxation the amounts so paid by it to 
freight line companies. 

It is not the purpose of this subdivision to impose an unreasonable burden of 
accounting on railroad companies operating in this State, and the Commissioner 
of Revenue is hereby authorized, upon the application of any railroad company, 
to approve any method of accounting which he finds to be reasonably adequate 
for determining the amount of mileage earnings by any car line company whose 
equipment is operated within the State by or on the lines of such railroad com- 
pany. Further, if in the opinion of the Revenue Commissioner the tax imposed 
by this section can be satisfactorily collected direct from the freight line companies, 
he is hereby authorized to fix rules and regulations for such direct collection, with 
the authority to return at any time to the method of collection at source above 
provided in this subdivision. 

(g) Every car line company shall file such additional reports annually, and in 
such form and as of such date as the Commissioner of Revenue may deem neces- 
sary to determine the equitable amount of tax levied under this section. 

(h) Upon the filing of such reports it shall be the duty of the Commissioner of 
Revenue to inspect and verify the same and assess the amount of taxes due from 
freight line companies therein named. Any freight line company against which 
a tax is assessed under the provisions of this article may at any time within fifteen 
days after the last day for the filing of reports by railroad companies, appear be- 
fore the Commissioner of Revenue at a hearing to be granted by the Commissioner 
and offer evidence and argument on any matter bearing upon the validity or cor- 
rectness of the tax assessed against it, and the Commissioner shall review his as- 
sessment of such tax and shall make his order confirming or modifying the same 
as he shall deem just and equitable, and if any overpayment is found to have been 
made it shall be refunded by the Commissioner. Provided, however that such pay- 
ment if in the amount of three dollars ($3.00) or more shall be refunded to the 
taxpayer within sixty (60) days of the discovery thereof; if the amount of over- 
payment is less than three dollars ($3.00) then such overpayment shall be re- 
funded only upon receipt by the Commissioner of Revenue of a written demand 
for such refund from the taxpayer. Provided further, that no overpayment shall 
be refunded irrespective of whether upon discovery or receipt of written demand 
if such discovery is not made or such demand is not received within three (3) 
years from the filing date of the return or within six (6) months of the payment of 
the tax alleged to be an overpayment, whichever date is the later. 

(i) If any such freight line company or railroad company shall fail to pay the 
tax levied herein when due a penalty of ten (10%) per cent thereof shall imme- 
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diately accrue and thereafter one (1%) per cent per month shall be added to such 
tax and penalty while such tax remains unpaid. All provisions of laws for enforce- 
ing payment of taxes levied in this article shall be applicable to the gross earnings 
taxes of freight line companies. Any freight line company against which a tax is 
assessed under the provisions of this article may appear and defend in any action 
brought for the collection of such tax. 

(j) The provisions of this article shall apply to all freight line gross earnings 
accruing from and after June thirtieth, one thousand nine hundred and forty-three. 
(1943, c. 400, s. 8; 1957, c. 1340, s. 14.) 

Editor’s Note. — The 1957 amendment 
added the two provisos at the end of sub- 


section (h). 
ARTICLE 8B. 
Schedule I-B. Taxes upon Insurance Companies. 


§ 105-228.3. To whom this article shall apply.—The provisions of this 
article shall apply to every person, firm, corporation, association, society, or order 
operating in this State, hereinafter to be referred to as insurance company, which 
contracts or offers on his, their, or its account to issue any policy or contract for 
annuities or insurance as defined in § 58-3, or to exchange or issue reciprocal or 
interinsurance contracts, or to function as a rate making bureau or association, or 
to serve as an underwriters agency. Said provisions shall likewise apply to any 
person, firm or corporation who or which shall be a broker, organizer, manager, 
or agent, whether local, special or general, of any insurance company, and to self- 
insurers under the provisions of the Workmen’s Compensation Act. (1945, c. 
PORES o4) 

Cited in Lenoir Finance Co. v. Currie, 

254 N. C. 129, 118 S. E. (2d) 543 (1961). 


§ 105-228.4. Annual registration fees for insurance companies. — 
(a) Each and every insurance company shall, as a condition precedent for doing 
business in this State, on or before the first day of March of each year apply for 
and obtain from the Commissioner of Insurance a certificate of registration, or li- 
cense, effective the first day of July, and shall pay for such certificate the follow- 
ing annual fees except as hereinafter provided in subsections (b) and (c): 


For each domestic farmer’s mutual assessment fire insurance com- 


pany or association, and each branch thereof ........... sisi shakehe $ 10.00 
Morecach iraternals orders greg. sols a sail gs ane tarts a8 Side eta, 25.00 
For each of all other insurance companies, except mutual burial as- 

sociations staxedaimderms Sel 05. 121218 oh Cro ee aire ta deal ice aie 300.00 


The fees levied above shall be in addition to those specified in § 58-63. 

(b) When the paid in capital stock and/or surplus of an insurance company 
other than a farmer’s mutual assessment company or a fraternal order does not 
exceed one hundred thousand dollars ($100,000.00), the fee levied in this section 
shall be one-half the amount above specified. 

(c) Upon payment of the fee specified above and the fees and taxes elsewhere 
specified each insurance company, exchange, bureau, or agency, shall be entitled 
to do the types of business specified in chapter fifty-eight, of the General Statutes 
of North Carolina as amended, to the extent authorized therein, except that: In- 
surance companies authorized to do either the types of business specified for (i) 
life insurance companies, or (ii) for fire and marine companies, or (iii) for cas- 
ualty and fidelity and surety companies, in § 58-77, which shall also do the types 
of business authorized in one or both of the other of the above classifications shall 
in addition to the fees above specified pay one hundred dollars ($100.00) for each 
such additional classification of business done. 

(d) Any rating bureau established by action of the General Assembly of North 
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Carolina shall be exempt from the fees above levied. (1945, c. 752, s. 2; 1947, c. 
50 ]ysy8 1955 yc) 1794852) 

Editor’s Note.—The 1947 amendment in- The 1955 amendment changed the last 
serted “domestic” near the beginning of day for making application for the certifi- 
the first item in the fee schedule in subsec- cate or license from April 1 to March 1. 
tion (a) and substituted “and each branch It also inserted the words “effective the 
thereof” for “operating in not more than first day of July” in the first paragraph. 
five counties” at the end of such item. 


§ 105-228.5. Taxes measured by gross premiums. — Each and every 
insurance company shall annully pay to the Commissioner of Insurance at the 
time and at the rates hereinafter specified, a tax measured by gross premiums as 
hereinafter defined from business done in this State during the preceding calen- 
dar year. 

Gross premiums from business done in this State in the case of life insurance 
and annuity contracts, including any supplemental contracts thereto providing for 
disability benefits, accidental death benefits, or other special benefits, shall for the 
purposes of the taxes levied in this section mean any and all premiums collected 
in the calendar year (other than for contracts for reinsurance) for policies the 
premiums on which are paid by or credited to persons, firms or corporations resi- 
dent in this State, or in the case of group policies for any contracts of insurance 
covering persons resident within this State, with no deduction for considerations 
paid for annuity contracts which are subsequently returned except as below speci- 
fied, and with no other deduction whatsoever except for premiums returned un- 
der one or more of the following conditions; premiums refunded on policies re- 
scinded for fraud or other breach of contract; premiums which were paid in ad- 
vance on life insurance contracts and subsequently refunded to the insured, pre- 
mium payer, beneficiary or estate; and in the case of group annuity contracts the 
premiums returned by reason of a change in the composition of the group cov- 
ered. Said gross premiums shall be deemed to have been collected for the amounts 
as provided in the policy contracts for the time in force during the year, whether 
satisfied by cash payment, notes, loans, automatic premium loans, applied divi- 
dend or in any other manner whatsoever, except in the case of premiums waived 
by any of said companies pursuant to a contract for waiver of premium in case 
of disability. 

Gross premiums from business done in this State in the case of contracts for 
fire insurance, casualty insurance, and any other type of insurance except life and 
annuity contracts as above specified, including contracts of insurance required to 
be carried by the Workmen’s Compensation Act, shall for the purposes of the 
taxes levied in this section mean any and all premiums written during the calen- 
dar year, or the equivalent thereof in the case of self-insurers under the Work- 
men’s Compensation Act, for contracts covering property or risks in this State, 
other than for contracts of reinsurance, whether such premiums are designated 
as premiums, deposits, premium deposits, policy fees, membership fees, or assess- 
ments. Gross premiums shall be deemed to have been written for the amounts as 
provided in the policy contracts, new and renewal, becoming effective during the 
year irrespective of the time or method of making payment or settlement for such 
premiums, and with no deduction for dividends whether returned in cash or al- 
lowed in payment or reduction of premiums or for additional insurance, and with- 
out any other deduction except for return of premiums, deposits, fees or assess- 
ments for adjustment of policy rates or for cancellation or surrender of policies. 

In determining the amount of gross premiums from business in this State all 
gross premiums received in this State, or credited to policies written or procured 
in this State, or derived from business written in this State shall be deemed to 
be for contracts covering persons, property or risks resident or located in this 
State except for such premiums as are properly reported and properly allocated as 
being received from business done in some other nation, territory, state or states, 
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and except for premiums from policies written in federal areas for persons in mili- 
tary service who pay premiums by assignment of service pay. 

On the basis of the gross amount of premiums, as above defined, each company 
or self-insurer shall pay as to: 


The amounts collected on contracts applicable to liabilities under the Workmen’s 
Compensation Act, a tax at the rate of one and six-tenths per cent (1.6%) in 
the case of domestic insurance companies and domestic self-insurers or self-in- 
surers domesticated and doing business in North Carolina; and on the amounts 
collected on contracts applicable to liabilities under the Workmen’s Compensation 
Act in the case of foreign and alien insurance companies, or the equivalent there- 
of in the case of foreign and alien self-insurers, except those which have been 
domesticated and are doing business in North Carolina, a tax at the rate of four 
per cent (4%). 

The amounts collected on annuities and all other contracts of insurance issued 
by domestic life insurance companies a tax at the rate of one and one-half per 
cent (14%). 

The amounts collected on contracts of insurance issued by domestic insurance 
companies other than life insurance companies and other than corporations or- 
ganized under chapter 57 of the General Statutes, a tax of one per cent (1%) 
or, in lieu thereof, any such company shall pay an income tax computed as in 
the case of other corporations, whichever is the greater. 

The amounts collected on annuities and all other contracts of insurance a tax 
at the rate of two and one-half per cent (244%) in the case of foreign and alien 
companies. 

The amounts collected on contracts of insurance applicable to fire and lightning 
coverage (marine and automobile policies not being included), a tax at the rate 
of one per cent (1%). This tax shall be in addition to all other taxes imposed 
by G. S. 105-228.5. 

The premium tax rates herein provided shall be applicable with respect to all 
premiums collected during the calendar year, 1955, and each subsequent year. 

The taxes levied herein measured by premiums shall be in lieu of all other taxes 
upon insurance companies except: Fees and licenses under this article, or as spec- 
ified in chapter 58 of the General Statutes of North Carolina as amended; taxes 
imposed by chapter 118 of the General Statutes of North Carolina; taxes imposed 
by article 5 of chapter 105 of the General Statutes of North Carolina as amended ; 
and ad valorem taxes upon real property and personal property owned in this 
State. 

For the tax above levied as measured by gross premiums the president, sec- 
retary, or other executive officer of each insurance company doing business in this 
State shall within the first fifteen days of March in 1946 and in each year there- 
after file with the Commissioner of Insurance a full and accurate report of the 
total gross premiums as above defined collected in this State during the preced- 
ing calendar year. The report shall be in such form and contain such informa- 
tion as the Commissioner of Insurance may specify, and the report shall be vert- 
fied by the oath of the company official transmitting the same or by some prin- 
cipal officer at the home or head office of the company or association in this coun- 
try. At the time of making such report the taxes above levied with respect to 
the gross premiums shall be paid to the Commissioner of Insurance. The provi- 
sions above shall likewise apply as to reports and taxes for any firm, corpora- 
tion, or association exchanging reciprocal or interinsurance contracts, and said re- 
ports and taxes shall be transmitted by their attorneys in fact. 

The provisions as to reports and taxes as measured by gross premiums shall 
not apply to farmer’s mutual assessment fire insurance companies above specified 
or to fraternal orders or societies that do not operate for a profit and do not issue 
policies on any person except members. ; 

With respect to the taxes levied in this section on the equivalent of premiums 
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of self-insurers under the provisions of the Workmen’s Compensation Act, the 
reports required herein shall be transmitted to and the taxes collected by the 
North Carolina Industrial Commission as provided in subsection (j) of § 97-100 
of the General Statutes of North Carolina. (1945, c. 752, s. 2; 1947, c. 501, s. 
$5419515 cc. 643s Se91955 5c) 013 ais 95-8 19571340 op 2 10 omr cl wie) 1 


1961, c. 783 ; 1963, c. 1096.) 

Editor’s Note—The 1947 amendment 
struck out the former first paragraph and 
inserted in lieu thercof the hrst four para- 
graphs, and added the last paragraph. It 
also made changes in the former seventh 
paragraph, which paragraph was rewritten 
in 1955. 

The 1951 amendment rewrote the sixth 
paragraph. 

The 1955 amendment rewrote the former 
seventh paragraph to appear as the present 
seventh through ninth and eleventh para- 
graphs. 

The 1957 amendment rewrote the pres- 
ent twelfth paragraph. 

The 1959 amendment inserted the tenth 
paragraph. 

The 1961 amendment deleted the provi- 
so to the tenth paragraph which formerly 
read “provided, that this tax shall not be 
levied on contracts of insurance written on 
property in unprotected areas.” 

The 1963 amendment changed the pro- 
visions of the sixth paragraph relating to 
self-insurers. 

For discussion of the 1947 amendment, 
see 25 N. C. Law Rev. 471. 


Former Law; Validity.—The license tax 
imposed by a former statute upon the gross 
receipts of insurance companies on busi- 
ness written within the borders of our 
State was held not in contravention of the 
Fourteenth Amendment to the Constitu- 
tion of the United States, as to due process 
and equal protection of the law, nor a bur- 
den upon interstate commerce, being re- 
stricted to intrastate commerce, and not 
extending beyond the boundaries of the 
State. Pittsburg Life, etc., Co. v. Young, 
172 NC, 470 .90.,5. 5856801916), 

Same; Nature of Tax.—A tax imposed 
by a former statute upon the gross earn- 
ings of foreign life insurance companies 
doing business within this State, derived 
within this State, was a license or occupa- 


tion ‘tax: Pittsburg) Life,” ete,,) Co. aay. 
Young, 172 N. C. 470, 90 S. E. 568 (1916). 

A tax on the gross receipts of an in- 
surance company is a privilege tax. In- 
surance Co. v. Stedman, 130 N. C. 221, 41 
S. E. 279 (1902). 

Same; Gross Receipts from Business 
Done in State.—The former tax on gross 
receipts applied to all receipts from busi- 
ness done in the State, whether the money 
was paid here or forwarded to the main 
office. Pittsburg Life, etc., Co. v. Young, 
172 N. C. 470, 90 S. E. 568 (1916). 

Constitutionality of 1959 Amendment.— 
Session Laws 1959, c. 1211, amending this 
section so as to impose a tax on fire in- 
surance contracts for the purpose of pro- 
viding funds for the payment of pensions 
to retired firemen, c. 1212, rewriting article 
3 of chapter 118 to create a firemen’s pen- 
sion fund to be derived from the proceeds 
of the tax, and c. 1273, appropriating mon- 
eys from the general fund to the pension 
fund, limited to revenues to be produced 
by the tax, although separately enacted 
must be treated as a single statute. As so 
considered, they are unconstitutional un- 
der Art. I, § 17, of the State Constitution 
since they impose a tax on one group, a 
limited group of insurance companies, for 
the sole purpose of paying the salaries of a 
particular class or group of public employ- 
ees. Great American Ins. Co. v. Johnson, 
257 N. C. 367, 126 S. E. (2d) 92 (1962), 
decided under this section and § 118-18 
et seq. as they stood prior to their amend- 
ment in 1961. 

Legislative History of Section. — See 
Great American Ins. Co. v. Johnson, 257 
NiiCs679 1268S. (2d) MosnGiseey: 

Validity of Section Tested by § 105-267. 
—The validity of provisions of this section 
can be tested only by the exclusive pro- 
cedure set out in § 105-267. Great Ameri- 
can Ins. Co. v. Gold, 254 N. C. 168, 118 
Se) en 2d) 92 mC1961). 


§ 105-228.6. Taxes in case of withdrawal from State. — Any insur- 


ance company which for any cause withdraws from this State or ceases to reg- 
ister and transact new business in this State shall be liable for the taxes speci- 
fied in § 105-228.5 with respect to gross premiums collected in the calendar year 
in which such withdrawal may occur. In case any company which was formerly 
licensed or registered in this State and which subsequently ceased to do business 
therein, may apply to re-enter this State, application for re-entry or renewal of 
registration shall be denied unless and until said company shall have paid all taxes, 
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together with any penalties and interest, due as to premiums collected in the year 
of withdrawal and also taxes as specified in § 105-228.5 for gross premiums col- 
lected in the calendar year next preceding the year in which such application for 
renewal of registration is made. (1945, c. 752, s. 2.) 


§ 105-228.7. Registration fees for agents, brokers and others. — 
Each and every manager, organizer, adjuster, broker or agent of whatever kind 
representing in this State any company referred to in this article, shall on or be- 
fore the first day of April of each year apply for and obtain from the Commis- 
sioner of Insurance an annual certificate of registration, or license, and shall pay 
for said certificate an annual fee at the following rates, with no additional fee for 
affixing of seal to the certificate: 


Insurance agent (local for each company represented) ............ $ 5.00 
General agent or manager, for each company represented .......... 6.00 
Special agent or organizer, for each company represented .......... 5.00 
Existiranicesbroker Pee aan Orie ook SRM eld <a) e Se aelo : segue 2500 
Nonresicientebroker epee ee tr ia crt aie sc vay Sis la co's e's ada Boel aw here 20.00 
Insurance adjuster (other than adjuster for hail damage to crops) .. 25.00 
Instrancesag)}uster 101 liailedamiace to crops 2% ..... 0... 500s. cancers 5.00 


The above fees shall be in lieu of any and all other license fees. 

In cases where temporary license may be issued pursuant to law the fee for a 
temporary certificate shall be at the same rates as above specified, and any amounts 
so paid for temporary license may be credited against the fees required for issu- 
ance of the annual license or certificate. 

Any person not registered who is required by law to pass examination as a con- 
dition for securing of license shall upon application for registration pay to the 
Commissioner of Insurance an examination fee of ten dollars ($10.00), and in 
case more than two examinations in any one kind of insurance are requested, an 
additional fee of ten dollars ($10.00) shall be paid for each added examination 
above two for the same kind of insurance. The requirement for examination and 
examination fee shall not apply to agents for domestic farmer’s mutual assess- 
ment fire insurance companies or associations specified in § 105-228.4. 

In the event a certificate issued under this section is lost or destroyed the Com- 
missioner of Insurance for a fee of fifty cents ($0.50) may certify to its issuance, 
giving number, date, and form, which may be used by the original party named 
thereon in lieu of the annual certificate. There shall be no charge for the seal at- 
tached to such certification. (1945, c. 752, s. 2; 1947, c. 1023, s. 2; 1949, c. 958, 
Bee on teen 05; S92 1955)-6F 1313,S2 52) 


Editor’s Note.—The 1947 amendment re- 
wrote all of this section except the last 
paragraph. The 1949 amendment inserted 
“independent adjuster” formerly appearing 
after “organizer” near the beginning of 
the section, struck out “for each company 
represented in the State” formerly ap- 
pearing after the words “annual fee” near 
the end cf the first paragraph, made 


provision that such fees “shall be in lieu 
of any and all other license fees.” 

The 1951 amendment struck out “inde- 
pendent adjuster” formerly appearing after 
“organizer” near the beginning of the sec- 
tion and revised the schedule of fees. 

The 1955 amendment substituted “$5.00” 
for “$2.50” in the first item of the schedule 
of fees. 


changes in the list of fees and added the 


§ 105-228.8. Uniformity of taxes.—No fees or taxes imposed in this 
article shall be increased on account of any retaliatory law now in effect in this 
or any other state, but such fees and taxes shall apply to all insurance companies 
alike, as specified in this article, without regard to state, territory or country or 
domicile or location of home office, and without regard to any fees or taxes which 
may be levied by any jurisdiction in which any company may be domiciled or 
have its home office. (1945, c. 752, s. 2.) 


§ 105-228.9. Powers of the Commissioner of Insurance. — All pro- 
visions of this chapter, not inconsistent with this article, relating to administra- 
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tion, auditing and making returns, the imposition and collection of tax and the 
lien thereof, assessments, refunds and penalties, shall be applicable to the fees 
and taxes imposed by this article; and with respect thereto, the Commissioner of 
Insurance is hereby given the same power and authority as is given to the Com- 
missioner of Revenue under the provisions of this chapter. The Commissioner 
of Insurance may, from time to time, make, prescribe, and publish such rules and 
regulations, not inconsistent with law, as may be needful to enforce the provisions 
oi this article. (1945, c. 752, s.2; 1955, c. 1350, s. 22.) 

Editor’s Note. — The 1955 amendment Applied in Great American Ins. Co. v. 
added the last sentence, and deleted from Gold, 254 N.C. 168, 118 SE. 2d)" 792 
the first sentence “promulgation of rules (1961). 
and regulations” formerly appearing after 
“returns” in the first sentence. 


§ 105-228.10. No additional local taxes. — No county, city, or town 
shall be allowed to impose any additional tax, license, or fee, other than ad valorem 
taxes, upon any insurance company or association paying the fees and taxes levied 
in this article. (1945, c. 752, s. 2.) 


ARTICLE 8C. 
Schedule I-C. Excise Tax on Banks. 


§ 105-228.11. To whom this article shall apply.—The provisions of 
this article shall apply to every bank or banking association, including each na- 
tional banking association, that is organized and operating in this State as a 
commercial bank, an industrial bank, a savings bank, a trust company, or any 
combination of such facilities or services, and whether such bank or banking as- 
sociation, hereinafter to be referred to as a bank or banks, be organized, under 
the laws of the United States or the laws of North Carolina, in the corporate 
form or in some other form of business organization. (1957, c. 1340, s. 8.) 

Cited in Lenoir Finance Co. v. Currie, 

254 N. C. 129, 118 S. E. (2d) 543 (1961). 


§ 105-228.12. Imposition of an excise tax.—An annual excise tax is 
hereby levied on every bank located and doing business within this State, in- 
cluding each national banking association, for the privilege of transacting busi- 
ness in this State during the calendar year, according to or measured by its 
entire net income as defined herein received or accrued from all sources during 
the preceding calendar year hereinafter referred to as taxable year, at the rate 
of four and one-half per cent (414%) of such entire net income. The minimum 
tax assessable to any one bank shall be ten dollars ($10.00). The liability for 
the tax imposed by this section shall arise upon the last day of each preceding 
taxable year, and shall be based upon and measured by the entire net income of 
each bank or trust company for such preceding taxable year, including all in- 
come received from government securities (whether or not taxable under article 
4 of this chapter) in such year except for any interest that may be allowed as 
deductible from gross income under G. S. 105-228.16; provided, that the tax 
herein levied shall not be collectible for any year from any bank or trust com- 
pany which fails to engage in business for any part of the year for which levied. 
This section shall be effective on and after December 31, 1959, so that the excise 
tax for 1960 shall be measured by net incomes for the taxable year 1959 and the 
liability therefor shall arise on December 31, 1959. In the case of a merger of 
two or more banks during the preceding calendar year the tax of the resultant 
bank shall be measured by the entire net income of all constituent banks during 
such preceding calendar year. As used in this article the words “taxable year” 
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shall mean the calendar year next preceding the calendar year for which and 

during which the excise tax is levied. (1957, c. 1340, s. 8; 1959, c. 1259, s. 7.) 
Editor’s Note. — The 1959 amendment, 

effective Dec. 31, 1959, rewrote this sec- 

tion. 


§ 105-228.13. Method of taxation adopted.— The State of North 
Carolina hereby adopts the method of taxation ot banks authorized by an Act ot 
Congress relating to taxation of national banks, being method number (4) as 
provided in § 548, as amended, of Title 12 of the Code of Laws of the United 
States, formerly known as § 5219, of the Revised Statutes of the United States. 


The excise tax levied under G. S. 105-228.12 shall be in lieu of the intangible 
personal property tax levied under article 7 of this chapter, the franchise tax 
imposed by article 3 of this chapter, the income tax levied by article 4 of this 
chapter, taxes levied upon the shares of stock of banks assessed under G. 5. 
105-346, and taxes levied upon tangible personal property by local taxing juris- 
dictions. All real property of each bank located or doing business within this 
State, including national banking associations, shall be assessed and taxed (in 
the same manner as other real estate is taxed in this State) by the counties, 
municipalities, and other local taxing jurisdictions in which such real estate 1s 
located. 

It is the purpose and intent of the General Assembly to levy taxes on banks 
so that all banks, both State and national, doing business in this State will be 
taxed uniformly in a just and equitable manner in accordance with the provisions 
of § 548 of Title 12 of the Code of the United States cited above and article V, 
§ 3 of the Constitution of North Carolina. The intent in this article is to exer- 
cise the powers of classification and of taxation on property, franchises, and 
trades conferred by the above constitutional provision cited in this section. (1957, 
c. 1340, s. 8.) 


105-228.14. Entire net income defined.—The words “entire net in- 
come” shall mean the gross income of a taxpayer less the deductions allowed by 
this article. (1957, c. 1340, s. 8.) 


§ 105-228.15. Gross income defined.—For purposes of this article the 
words “‘gross income” shall mean the income of a bank received or accrued from 
whatever source during the taxable year as follows: Interest and discount on 
loans; interest from bonds, notes, mortgages and other investments, includ- 
ing interest from all government bonds issued direct by any level of government 
or through any government agency, any exclusion provided in article 4 of chap- 
ter 105 notwithstanding; dividends from securities owned; service charges; col- 
lection fees; exchange charges; trust department earnings; rents; commissions ; 
gains or profits from the sale or other disposition of property, either rea] or 
personal, tangible or intangible; recoveries from losses previously written off or 
deducted from income in prior taxable years; and all other recoveries, gains, profits, 
income, or receipts regardless of nature and from whatever source derived, ex- 
cept that gifts received shall be excluded from gross income. (1957, c. 1340, s. 8.) 


§ 105-228.16. Deductions from gross income.—In computing entire 
net income there shall be allowed as deductions the following items: 
(1) All ordinary and necessary expenses as defined in subdivision (1) of 
G. S. 105-147 paid or accrued during the taxable year. 
(2) Rental expense as defined in subdivision (4) of G. S. 105-147. 
(3) Unearned discount and interest paid as provided in subdivision (5) of 
G. S. 105-147 for income tax purposes. 
(4) Taxes paid or accrued except income taxes, taxes levied under this 
article, taxes assessed for local benefit of a kind tending to increase 
the value of the property assessed and any other taxes not deductible 
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for income tax purposes under the provisions of subdivision (6) of 
G. S. 105-147. 

(5) Dividends received from stock issued by any corporation to the extent 
provided under subdivision (7) of G. S. 105-147. 

(6) Losses shall be deductible as provided for income tax purposes in G. S. 
105-144, 105-144.1, 105-145, and subdivision (9) of G. S. 105-147. 

(7) Loans or debts ascertained to be worthless and actually charged off 
during the taxable year, if connected with business and, if the amount 
has previously been included in gross income in a return under this 
article; or, in the discretion of the Commissioner of Revenue, a rea- 
sonable addition to a reserve for bad debts. 

(8) A reasonable allowance for depreciation and obsolescence as provided 
for income tax purposes in subdivision (12) of G. S. 105-147. 

(9) Contributions to religious, charitable, educational and like organiza- 
tions as provided in subdivision (15) of G. S. 105-147, provided such 
contributions not exceed five per cent (5%) of the net income of the 
bank without any deduction for such contributions. 

(10) Contributions to the State of North Carolina, any of its institutions, 
instrumentalities, agencies, or political subdivisions. 

(11) Reasonable contributions to employees pension trusts within the tax- 
able year which qualify under subdivision (10) of G. S. 105-138. 

(12) Premiums paid by banks upon the purchase of bonds shall for the pur- 
poses of this article be treated the same as is provided by G. S. 105- 
144.3. 

(13) Interest upon the obligations of the State of North Carolina or a po- 
litical subdivision thereof received or accrued during the taxable year. 
Provided, that the deduction of accrued interest shall be permitted 
only if the taxpayer has included accrued income in his gross income 
for the taxable year. Provided further, that in the event that any 
court of competent jurisdiction shall rule that the deduction of the 
interest of the obligations of the State of North Carolina or a po- 
litical subdivision thereof from the base of the tax levied by this ar- 
ticle violates the Constitution of this State or the Constitution of the 
United States such deduction shall be disallowed and such interest 
included in the entire net income of the taxpayer. 

(14) Payments made to the beneficiaries or to the estate of a deceased em- 
ployee, paid by reason of the death of the employee as provided under 
subdivision (23) of G. S. 105-147 for income tax purposes. 

(15) Deduction of accrued expenses, contributions, taxes, rental expense, 
or interest expense shall be subject to the limitations imposed upon 
income taxpayers under subdivision (19) of G. S. 105-147. (1957, 
c. 1340, s. 8.) 


§ 105-228.17. Returns and payment of the excise tax. — On or be- 
fore June 1 of each year, the executive officer or officers of each bank, or trust 
company, located and doing business in this State, shall file with the Commis- 
sioner of Revenue a full and accurate report of all income as defined in G. S. 
105-228.15 received or accrued during the taxable year, and also an accurate 
record of the legal deductions in the same calendar year as allowed by G. S. 
105-228.16 to the end that the correct entire net income of the bank may be de- 
termined. This report shall be in such form and contain such information as 
the Commissioner of Revenue may specify, and shall contain such information 
with respect to branch offices as the Commissioner of Revenue may designate. 
At the time of making such report by each bank, the taxes levied by this article 
with respect to an excise tax on banks shall be paid to the Commissioner of 


Revenue. (1957, c. 1340, s. 8.) 
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§ 105-228.18. Effective date.—The initial report and payment for each 
bank shall be made on June 1, 1958, and shall be based on the calendar year of 
1957. In the interim each bank shall make a return to the State Board of As- 
sessment for 1957 with respect to the value of shares as of December 31, 1956, 
as provided in G. §. 105-346, and said Board shall determine the value of shares 
and certify such values to the respective local taxing jurisdictions. Kach bank 
shall in turn pay the tax on its shares, in case of liability, for levies made by 
the respective North Carolina local tax jurisdiction during or prior to August, 
1957. After the 1957 levies on the shares of banks, such shares shall not be 
taxable so long as the excise tax levied by this article remains in effect and no 
longer. (1957, c. 1340, s. 8.) 


§ 105-228.19. Powers of the Commissioner of Revenue. — All pro- 
visions of subchapter I of this chapter, not inconsistent with this article, relating 
to administration, auditing and making returns, the imposition and collection of 
tax and the lien thereof, assessments, refunds, penalties, and appeal and review, 
shall be applicable to the tax imposed by this article. The Commissioner of Reve- 
nue may, from time to time, make, prescribe and publish such rules and regula- 
tions, not inconsistent with law, as may be needful to enforce the provisions of 
this article. (1957, c. 1340, s. 8.) 


§ 105-228.20. Competing moneyed capital. —It is not the intent of 
this article to tax banks at a greater effective rate than competing moneyed cap- 
ital. In case the Commissioner of Revenue or a court of competent jurisdiction, 
should find as a fact that any individual, firm or corporation, who or which is 
competing in major respects with the banks and trust companies taxed herein, 
is taxed at a lower rate than banks, including national banks, the Commissioner 
of Revenue shall assess and levy a tax under this article upon any such individual, 
firm, or corporation. (1957, c. 1340, s. 8.) 


§ 105-228.21: Omitted. 
ARTICLE 8D. 


Schedule I-D, Taxation of Building and Loan Associations 
and Savings and Loan Associations. 


§ 105-228.22. To whom this article shall apply.—The provisions of 
this article shall apply to every building and loan association or savings and loan 
association organized under the laws of this State or organized under the laws 
of another state and which maintains one or more places of business in this State 
and to every savings and loan association organized and existing under the 
“Home Owners Loan Act of 1933” and which maintains one or more places of 
business in this State, all such associations hereinafter to be referred to as build- 
ing and loan associations. (1957, c. 1340, s. 9.) 


Editor’s Note. — The act inserting this plies to the capital stock tax shall be ef- 
article provides that so much of the article fective on and after June 1, 1957. 
as applies to the excise tax shall be effec- Cited in Lenoir Finance Co. v. Currie, 


tive with income years beginning on and 254 N. C. 129, 118 S. E. (2d) 543 (1961). 
after January 1, 1957, and so much as ap- 


§ 105-228.23. Capital stock tax.—There is hereby imposed upon every 
building and loan association for the privilege of conducting business in this State 
a tax of six cents (6¢) on each one hundred dollars ($100.00) of the liability 
of such association on its shares of stock outstanding on December 31 of the 
preceding year. For purposes of this article “liability of such association on its 
shares of stock outstanding” shall mean the aggregate dollar amount which such 
association is obligated to pay to its shareholders in cancellation of outstanding 
shares of capital stock of the association at any designated date. The words 
“capital stock of the association” shall mean all classes and kinds of stock which 
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the association is authorized by its charter to issue from time to time, including, 
but not limited to, full paid shares, optional shares, and serial shares. (1957, 
¢:.1340,'s. 9.) 


§ 105-228.24. Excise tax.—In addition to the taxes levied under G. S. 
105-228.23 every building and loan association shall pay annually an excise tax 
equivalent to six per cent (6%) of the net taxable income, as herein defined, of 
such corporation during the income year. For purposes of this article “net 
taxable income” shall mean net income as the same is defined for purposes of 
the income tax levied against corporations as provided in article 4 of subchapter 
I of chapter 105 of the General Statutes less all dividends paid or accrued by 
an association during the income year on all of its outstanding shares of capital 
stock. “Dividends” shall mean the amounts paid to, or credited to the accounts 
of shareholders, if such amounts paid or credited are withdrawals on demand 
subject only to customary notice of intention to withdraw. The words “income 
year” shall mean the calendar year or fiscal year upon the basis of which the 
net taxable income is computed under this article. (1957, c. 1340, s. 9.) 


§ 105-228.25. Limitations.—The taxes levied under this article shall be 
in lieu of all other taxes and fees except those imposed by subchapter | of chap- 
ter 54 of the General Statutes and amendments thereto, and except ad valorem 
taxes imposed upon real property and tangible personal property, and except 
sales and/or use taxes levied by this State, and except taxes levied on intangible 
property under G. S. 105-199, 105-200, 105-204 and 105-205. 

Counties, cities and towns shall not, after the effective date of this article, 
levy any license tax on the business of any building and loan association subject 
to taxation under this article. (1957, c. 1340, s. 9.) 

Cross Reference.—As to effective date, 
see note to G. S. 105-228.22. 


§ 105-228.26. Filing of returns. — Every association taxed under this 
article shall file annually with the Commissioner of Insurance a capital stock 
tax return and an excise tax return upon such forms as the Commissioner of 
Insurance shall from time to time prescribe. The capital stock tax return shall 
be filed and the tax levied under G. S. 105-228.23 shall be paid to the Commis- 
sioner of Insurance on or before the 15th day of March of each year. The ex- 
cise tax returns shall be filed and the tax levied under G. §. 105-228.24 shall be 
paid on or before the fifteenth day of the third month following the close of the 
income year. The returns shall contain such information as the Commissioner 
of Insurance shall deem to be necessary for the computation and verification of 
the amount of the tax. (1957, c. 1340, s. 9.) 


§ 105-228.27. Powers of the Commissioner of Insurance.—All pro- 
visions of subchapter I of this chapter not inconsistent with this article, relating 
to administration, auditing and making returns, the imposition and collection of 
tax and the lien thereof, assessments, refunds, penalties, and appeal and review, 
shall be applicable to the fees and taxes imposed by this article; and with re- 
spect thereto, the Commissioner of Insurance is hereby given the same power 
and authority as is given to the Commissioner of Revenue under the provisions 
of this chapter. The Commissioner of Insurance may, from time to time, make, 
prescribe, and publish such rules and regulations, not inconsistent with law, as 
may be needful to enforce the provisions of this article. The Commissioner of 
Revenue shall render such assistance in the audit of returns and the collection of 


the taxes levied hereunder as the Commissioner of Insurance shall request. (1957, 
c. 1340, s. 9.) 
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ARTICLE 9, 
Schedule J. General Administration; Penalties and Remedies. 


§ 105-229. Failure of person, firm, corporation, public utility and/ 
or public service corporation to file report.—If any person, firm, or corpo- 
ration required to file a report under any of the provisions of Schedules B and 
C of this subchapter fails, refuses, or neglects to make such report as required 
herein within the time limited in said schedule for making such report he or it 
shall pay a penalty of ten dollars ($10.00) for each day’s omission. (1939, c. 158, 
s. 900. ) 


§ 105-230. Charter canceled for failure to report. — If a corporation 
required by the provisions of this subchapter to file any report or return or to 
pay any tax or fee, either as a public utility (not as an agency of interstate com- 
merce) or aS a corporation incorporated under the laws of this State, or as a 
foreign corporation domesticated in or doing business in this State, or owning 
and using a part or all of its capital or plant in this State, fails or neglects to 
make any such report or return or to pay any such tax or fee for ninety days 
after the time prescribed in this subchapter for making such report or return, or 
for paying such tax or fee, the Commissioner of Revenue shall certify such fact 
to the Secretary of State. The Secretary of State shall thereupon suspend the 
articles of incorporation of any such corporation which is incorporated under the 
laws of this State by appropriate entry upon the records of his office, or suspend 
the certificate of authority of any such foreign corporation to do business in this 
State by proper entry. Thereupon all the powers, privileges, and franchises con- 
ferred upon such corporation by such articles of incorporation or by such cer- 
tificate of authority shall cease and determine. The Secretary of State shall im- 
mediately notify by certified mail every such domestic or foreign corporation 
of the action taken by him, and also shall immediately certify such suspension 
to the clerk of superior court of the county in which the principal office or place 
of business of such corporation is located in this State with instructions to said 
clerk, and it shall be the clerk’s duty, to make appropriate entry upon the rec- 
ords of his office indicating suspension of the corporate powers of the corpora- 
tion in question. (1939, c. 158, s. 901 ; 1957, c. 498. ) 

Editor’s Note. — The 1957 amendment  corporation’s charter was temporarily sus- 
substituted “certified” for “registered” near pended under this section less than a year 


the beginning of. the last sentence. 

This section was not intended to deprive 
a corporation of its properties nor to penal- 
ize innocent parties. Page v. Miller, 252 N. 
Ga230113)S.08. (2d), 52601960). 

Effect of Suspension of Charter on Cor- 
poration’s Capacity to Sue. — Allegations 
in the complaint to the effect that plaintiff 


prior to the institution of the action do not 
disclose that the corporation did not have 
legal capacity to institute the action. Mica 
Industries, Inc. v. Penland, 249 N. C. 602, 
107 S. EF. (2d) 120 (1959). 

Cited in Guilford Builders Supply Co. 
v. Reynolds, 249 N. C. 612, 107 S. E. (2d) 
80 (1959). 


§ 105-231. Penalty for exercising corporate functions after can- 
cellation or suspension of charter. — Any person, persons or corporations 
who shall exercise or by any act attempt to exercise any powers, privileges, or 
franchises under articles of incorporation or certificate of authority after the 
same are suspended, as provided in any section of this subchapter, shall pay a 
penalty of not less than one hundred dollars ($100.00) nor more than one thou- 
sand dollars ($1,000.00), to be recovered in an action to be brought by the Com- 
missioner of Revenue in the superior court of Wake County. Any corporate act 
performed or attempted to be performed during the period of such suspension 
shall be invalid and of no effect. (1939, c. 158, s. 902. ) 

This section was not intended to deprive lize innocent parties Page v. Miller, 252 
a corporation of its properties nor to pen- N. C. 23, 113 S. E (2d) 52 (1960). 
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§ 105-232. Corporate rights restored; receivership and liquidation. 
—Any corporation whose articles of incorporation or certificate of authority to do 
business in this State has been suspended by the Secretary of State, as provided 
in § 105-230, or similar provisions of prior Revenue Acts, upon the filing, within 
five years after such suspension or cancellation under previous acts, with the 
Secretary of State, of a certificate from the Commissioner of Revenue that it 
has complied with all the requirements of this subchapter and paid all State taxes, 
fees, or penalties due from it (which total amount due may be computed, for years 
prior and subsequent to said suspension or cancellation, in the same manner as if 
such suspension or cancellation had not taken place), shall be entitled to exercise 
again its rights, privileges, and franchises in this State; and the Secretary of State 
shall cancel the entry made by him under the provisions of § 105-230 or similar 
provisions of prior Revenue Acts, and shall issue his certificate entitling such 
corporation to exercise again its rights, privileges, and franchises, and certify 
such reinstatement to the clerk of superior court in the county in which the princi- 
pal office or place of business of such corporation is located with instructions to 
said clerk, and it shall be his duty to cancel from his records the entry showing 
suspension of corporate privileges. 

When the certificate of articles of incorporation in this State have been sus- 
pended by the Secretary of State, as provided in G. $. 105-230, or similar provi- 
sions of prior or subsequent Revenue Acts, and there remains property held in 
the name of the corporation, or undisposed of at the time of such suspension, or 
there remain possibilities of reverters, reversionary interests, rights of re-entry 
or other future interests that may accrue to the corporation or its successors or 
stockholders, and the time within which the corporate rights might be restored 
as provided by this section has expired, any stockholder or any bona fide creditor 
or other interested party may apply to the superior court for the appointment of 
a receiver. Application for such receiver may be made in a civil action to 
which all stockholders or their representatives or next of kin shall be made parties. 
Stockholders whose whereabouts are unknown and unknown stockholders and 
unknown heirs and next of kin of deceased stockholders may be served by publica- 
tion, as well as creditors, dealers and other interested persons, and a guardian ad 
litem may be appointed for any stockholders or their representatives who may 
be an infant or incompetent. The receiver shall enter into bond with such sure- 
ties as may be set by the court and shall give such notice to creditors by pub- 
lication or otherwise as the court may prescribe. Any creditor who shall fail to 
file his claim with the receiver within the time set shall be barred of the right 
to participate in the distribution of the assets. Such receiver shall have authority 
to sell such property or possibilities of reverters, reversionary interests, rights of 
re-entry, or other future interests, upon such terms and in such manner as shall 
be ordered by the court, apply the proceeds to the payment of any debts of such 
corporation, and distribute the remainder among the stockholders or their repre- 
sentatives in proportion to their interests therein. Shares due to any stockholder 
who is unknown or whose whereabouts are unknown shall be paid into the office 
of the clerk of the superior court, by him to be disbursed according to law. In 
the event the stockholders of the corporation shall be lost or shall not reflect the 
latest stock transfers, the court shal] determine the respective interests of the 
stockholders from the best evidence available, and the receiver shall be protected 
in acting in accordance with such finding. Such proceeding is authorized for the 
sole purpose of providing a procedure for disposing of the corporate assets by 
the payment of corporate debts, including franchise taxes which had accrued prior 
to the suspension of the corporate charter and any other taxes the assessment or 
collection of which is not barred by a statute of limitations, and by the transfer to 
the stockholders or their representatives their proportionate shares of the assets 
owned by the corporation. (1939, c. 158, s. 903; c. 370, s. 1; 1943, c. 400, s. 
9° 1947001 Fs. 9. 1951 ccnZ9. ) 
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Editor’s Note. — The 1947 amendment 
substituted “five years” for “ten years” 
near the beginning of the section. It also 
struck out “and upon payment to the Com- 
missioner of Revenue, to be transferred to 
the Secretary of State, of an additional 
penalty of ten dollars ($10.00) to cover 
the cost of reinstatement,’ which formerly 
immediately followed the parentheses near 
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the stricken matter had been inserted by 
the 1943 amendment. 

The 1951 amendment added the second 
paragraph. 

Cited in Mica Industries, Inc. v. Pen- 
land, 249 N. C. 602, 107 S. E. (2d) 120 
(1959); Guilford Builders Supply Co. v. 
Reynolds, 249 N. C. 612, 107 S. E. (2d) 
80 (1959). 


the middle of the first paragraph. Part of 


§ 105-233. Officers, agents, and employees; misdemeanor failing to 
comply with tax law.—lIi any officer, agent, and/or employee of any person, 
firm, or corporation subject to the provisions of this subchapter shall willfully fail, 
refuse, or neglect to make out, file, and/or deliver any reports or blanks, as re- 
quired by such law, or to answer any question therein propounded, or to know- 
ingly and willfully give a false answer to any such question wherein the fact in- 
quired of is within his knowledge, or upon proper demand to exhibit to such 
Commissioner of Revenue or any of his duly authorized representatives any book, 
paper, account, record, memorandum of such person, firm, or corporation in his 
possession and/or under his control, he shall be guilty of a misdemeanor and fined 
not less than one hundred dollars ($100.00) nor more than one thousand dollars 
($1,000.00) for each offense. (1939, c. 158, s. 904.) 


§ 105-234. Aiding and/or abetting officers, agents, or employees in 
violation of this subchapter a misdemeanor.—lIf any person, firm, or cor- 
poration shall aid, abet, direct, or cause or procure any of his or its officers, agents, 
or employees to violate any of the provisions of this subchapter, he or it shall be 
guilty of a misdemeanor, and fined not less than one hundred dollars ($100.00) 
nor more than one thousand dollars ($1,000.00) for each offense. (1939, c. 158, 
s. 905.) 


§ 105-235. Every day’s failure a separate offense.—The willful fail- 
ure, refusal, or neglect to observe and comply with any order, direction, or man- 
date of the Commissioner of Revenue, or to perform any duty enjoined by this 
subchapter, by any person, firm, or corporation subject to the provisions of this 
subchapter, or any officer, agent, or employee thereof, shall, for each day such 
failure, refusal, or neglect continues, constitute a separate and distinct offense. 


(1939, c. 158, s. 906.) 


§ 105-236. Penalties.—Except as otherwise provided in this subchapter, 
and subject to the provisions of G. S. 105-237, the following penalties shall be 
applicable : 

(1) Penalty for Bad Checks.—When the bank upon which any uncertified 
check tendered to the Department of Revenue in payment of any ob- 
ligation due to the Department, shall refuse payment upon such check 
on account of insufficient funds of the drawer in such bank, and such 
check shall be returned to the Department of Revenue, an additional 
tax shall be imposed, which additional tax shall be equal to ten per 
cent (10%) of the obligation for the payment of which such check 
was tendered: Provided, however, that in no case shall the additional 
tax so imposed be less than one dollar ($1.00) nor more than two hun- 
dred dollars ($200.00). Provided, further, no additional tax shall be 
imposed if the Commissioner of Revenue shall find that the drawer 
of such check, at the time it was presented to the drawee, had funds 
deposited to his credit in any bank of this State sufficient to pay such 
check, and, by inadvertence, failed to draw the check upon the bank 
in which he had such funds on deposit. The additional] tax hereby im- 
posed shall not be waived or diminished by the Commissioner of Rev- 
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enue. This section shall apply to all taxes levied or assessed by the 
State. 

(2) Failure to Obtain a License——For failure to obtain a license before en- 
gaging in a business, trade or profession for which a license is re- 
quired, there shall be assessed an additional tax equal to five per cent 
(5%) of the amount prescribed for such license per month or fraction 
thereof until paid, which additional tax shall not exceed twenty-five per 
cent (25%) of the amount so prescribed, but in any event shall not be 
less than five dollars ($5.00). 

(3) Failure to File Return.—In case of failure to file any return required 
under this subchapter on the date prescribed therefor (determined 
with regard to any extension of time for filing), unless it is shown 
that such failure is due to reasonable cause, there shall be added to 
the amount required to be shown as tax on such return, as a penalty, 
five per cent (5%) of the amount of such tax if the failure is for not 
more than one month, with an additional five per cent (5%) for each 
additional month, or fraction thereof, during which such failure con- 
tinues, not exceeding twenty-five per cent (25%) in the aggregate, or 
five dollars ($5.00), whichever is the greater. 

(4) Failure to Pay Tax When Due.—In the case of failure to pay any tax 
when due, without intent to evade the tax, there shall be an additional 
tax, as a penalty, of ten per cent (10%) of the tax; provided, that 
such penalty shall in no event be less than five dollars ($5.00). 

(5) Negligence.—For negligent failure to comply with any of the provisions 
of this subchapter, or rules and regulations issued pursuant thereto, 
without intent to defraud, there shall be assessed, as a penalty, an ad- 
ditional tax of ten per cent (10%) of the deficiency due to such neg- 
ligence ; provided, that in the case of income tax, if gross income 1s 
understated by as much as twenty-five per cent (25%), or deductions, 
exclusive of personal exemptions, are overstated by as much as twenty- 
five per cent (25%) of gross income, or if there is a combination of 
understatement of gross income and overstatement of deductions, ex- 
clusive of personal exemptions, equaling twenty-five per cent (25%) 
of gross income, there shall be assessed, as a penalty, an additional tax 
equal to twenty-five per cent (25%) of the total deficiency. If a pen- 
alty is assessed under subdivision (6) of this section, no additional 
penalty for negligence shall be assessed with respect to the same de- 
ficiency. 

(6) Fraud.—lIf there is a deficiency or delinquency in payment of any tax 
levied by this subchapter, due to fraud with intent to evade the tax, 
there shall be assessed, as a penalty, an additional tax equal to fifty 
per cent (50% ) of the total deficiency. 

(7) Attempt to Evade or Defeat Tax.—Any person who wilfully attempts, 
or any person who aids or abets any person to attempt in any man- 
ner to evade or defeat any tax imposed by this subchapter, or the pay- 
ment thereof, shall, in addition to other penalties provided by law, be 
guilty of a misdemeanor and shall be punished by a fine not to exceed 
one thousand dollars ($1,000.00), or by imprisonment not to exceed 
six (6) months, or by both such fine and imprisonment. 

(8) Wilful Failure to Collect or Pay Over Tax.—Any person required un- 
der this subchapter to collect, account for, and pay over any tax im- 
posed by this subchapter who wilfully fails to collect or truthfully ac- 
count for and pay over such tax shall, in addition to other penalties 
provided by law, be guilty of a misdemeanor and shall be punished by 
a fine not to exceed five hundred dollars ($500.00), or by imprison- 
ment not to exceed six (6) months, or by both such fine and imprison- 
ment. 
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(9) Wilful Failure to File Return, Supply Information, or Pay Tax.—Any 


person required under this subchapter to pay any tax, to make a re- 
turn, to keep any records or to supply any information, who wilfully 
fails to pay such tax, make such return, keep such records, or supply 
such information, at the time or times required by law, or regulations 
issued pursuant thereto, shall, in addition to other penalties provided 
by law, be guilty of a misdemeanor and shall be punished by a fine 
not to exceed two hundred dollars ($200.00), or by imprisonment not 
to exceed thirty (30) days, or by both such fine and imprisonment. 


(10) Failure to File Informational Returns.— 


a. For failure to file a partnership or a fiduciary informational re- 
turn when such returns are due to be filed, there shall be as- 
sessed as a tax against the delinquent five dollars ($5.00) per 
month or fraction thereof of such delinquency, such tax, how- 
ever, in the aggregate not to exceed the sum of twenty-five 
dollars ($25.00). When assessed against a fiduciary, the tax 
herein provided shall be paid by the fiduciary and shall not be 
passed on to the trust estate. 

b. For failure to file timely statements of payments to another per- 
son or persons with respect to wages, dividends, rents or in- 
terest paid to such other person or persons, there shall be as- 
sessed as a tax a penalty of one dollar ($1.00) for each state- 
ment not filed on time, the aggregate of such penalties for each 
tax year not to exceed one hundred dollars ($100.00), and in 
addition thereto, if the Commissioner shall request the payor to 
file such statements and shall set a date on or before which such 
statements shall be filed, and the payor shall fail to file such 
statements within such time, the amounts claimed on payor’s in- 
come tax return as deductions for salaries and wages, or rents 
or interest shall be disallowed to the extent that the payor 
failed to comply with the Commissioner’s request with respect 
to such statements. 


(11) The failure to do any act required by or under the provisions of this 


Editor’s Note. — 


subchapter, or by subchapter V of chapter 105 or chapter 18 of the 
General Statutes shall be deemed an act committed in part at the of- 
fice of the Commissioner of Revenue in Raleigh. The certificate of the 
Commissioner of Revenue to the effect that a tax has not been paid, 
that a return has not been filed, or that information has not been sup- 
plied, as required by or under the provisions of this subchapter, or by 
subchapter V of chapter 105 or chapter 18 of the General Statutes, shall 
be prima facie evidence that such tax has not been paid, that such re- 
turn has not been filed or that such information has not been supplied. 
(OSD Loe see Ae Gos 2 eo ae Poo [290 Seay) 1963, 
¢ 1169's, 6..) 

The 1953 and 


1959 twenty-five dollars ($25.00) twice in the 


amendments rewrote this section. 

The 1963 amendment, effective July 1, 
1963, rewrote subdivision (4) to make the 
penalty mandatory and change it from 5% 
per month during whick failure continued 
to 10%: deleted “but in no event less than 


first sentence of subdivision (5); and sub- 
stituted “subdivision (6)” for “subdivi- 
sions (3) or (6)” in the second sentence 
of subdivision (5). 

For brief comment on the 1953 amend- 
ment, see 31 N. C. Law Rev. 440. 


§ 105-237. Discretion of Commissioner over penalties. — The Com- 
missioner of Revenue shall have power, upon making a record of his reasons there- 
for, to reduce or waive any penalties provided for in this subchapter, except the 
penalty provided in § 105-236 relating to unpaid checks. (1939, c. 158, s. 908; 


me a/0.-s. 1.) 
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§ 105-237.1. Compromise of liability.—(a) The Commissioner of Reve- 
nue, with the approval of the Attorney General, is authorized to compromise the 
amount of liability of any taxpayer for taxes due under subchapters I or V of 
this chapter or under chapter 18 of the General Statutes and to accept in full 
settlement of such liability a lesser amount than that asserted to be due when in 
the opinion of the Commissioner and the Attorney General such compromise settle- 
ment is in the best interest of the State. When made other than in the course of 
litigation in the courts of the State on an appeal from an administrative deter- 
mination or in a civil action brought to recover from the Commissioner, the basis 
for such compromise must also conform to the conditions set out in this section. 
Such compromise settlement may be made only after a final administrative or ju- 
dicial determination of the liability of the taxpayer. 

Such a compromise settlement may be made only upon a finding that: 


(1) There is a reasonable doubt as to the amount of the liability of the tax- 
payer under the law and the facts ; or 

(2) The taxpayer is insolvent and the Commissioner probably could not other- 
wise collect an amount equal to or in excess of the amount offered 
in compromise ; or 

(3) Collection of a greater amount than that offered in compromise settle- 
ment is improbable, and the funds offered in the settlement, or a sub- 
stantial portion thereof, come from sources from which the Commis- 
sioner could not otherwise collect ; or 

(4) A federal tax assessment arising out of the same facts has been compro- 
mised with the federal government on the same or a similar basis as 
that proposed to the State and the Commissioner could probably not 
collect an amount equal to or in excess of that offered in compromise. 

For the purposes of this section a taxpayer may be considered insolvent only 
if there is an established status of insolvency by either a judicial declaration of a 
status necessarily or ordinarily involving insolvency or by a legal proceeding in 
which the insolvency of the taxpayer would ordinarily be determined or thereby 
be made evident or if it is plain and indisputable that the taxpayer is clearly in- 
solvent and will remain so in the reasonable future. Whenever a compromise is 
made by the Commissioner pursuant to this section, there shall be placed on file 
in the office of the Commissioner a written opinion, signed by the Commissioner 
and the Attorney General, setting forth the amount of tax or additional tax as- 
sessed, the amount actually paid in accordance with the terms of the compromise, 
and a summary of the facts and reasons upon which acceptance of the compro- 
mise is based, provided, however, that such opinion shall not be required with re- 
spect to the compromise of any taxpayer’s liability where the unpaid amount of 
tax assessed (including interest, penalty and additional tax) is less than one hun- 
dred dollars ($100.00). 

(b) Whenever an assessment of taxes or additional taxes is based upon an ac- 
tion of the federal government in making an assessment of taxes and the federal 
assessment is subsequently settled, compromised or adjusted, the Commissioner 
may, in his discretion, settle, compromise or adjust the State’s tax assessment 
upon the same basis as the federal settlement, compromise or adjustment. (1957, 
ce, 1340,s., 105.1959) colZ59. sac;) 

Editor’s Note. — The 1959 amendment 
designated all of the former section as 
subsection (a) and added subsection (b). 


§ 105-238. Tax a debt.—Every tax imposed by this subchapter, and all in- 
creases, interest, and penalties thereon, shall] become, from the time it is due and 
pavable, a debt from the person, firm, or corporation liable to pay the same to 
the State of North Carolina. (1939, c. 158, s. 909.) 
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For prior law see Gatling v. Commis- Commissioners v. Hall, 177 N. C. 490, 99 
sioners, 92 N. C. 536 (1885); Worth v. S. E. 372 (1919). 
Wright, 122 N. C. 335, 29 S. E. 361 (1898); 


§ 105-239. Action for recovery of taxes.—Action may be brought at 
any time and in any court of competent jurisdiction in this State or other state, 
in the name of the State and at the instance of the Commissioner of Revenue, to 
recover the amount of any taxes, penalties, and interest due under this subchap- 
ter. This remedy is in addition to all other remedies for the collection of said taxes 
and shall not in any respect abridge the same. Any judgment shall be declared to 
have such preference and priority against the property of the defendant as is pro- 
vided by law for taxes levied by this subchapter, and free from any claims for 
homestead or personal property exemption of the defendant therein. (1939, c. 158, 
s. 910.) 


§ 105-239.1. Transferee liability.—(a) Property transferred for an in- 
adequate consideration to a donee, heir, legatee, devisee, distributee, stockholder 
of a liquidated corporation, or any other person at a time when the transferor is 
insolvent or is rendered insolvent by reason of the transfer shall be subject to a 
lien for any taxes owing by the transferor to the State of North Carolina at the 
time of such transfer whether or not the amount of such taxes shall have been 
ascertained or assessed at the time of such transfer. Such lien shall be subject to 
the provisions of the first proviso contained in G. S. 105-241. In the event the 
transferee shall have disposed of such property so that it cannot be subjected to 
the State’s tax lien, the transferee shall be personally liable for the difference be- 
tween the fair market value of such property at the time of the transfer and the 
actual consideration, if any, paid to the transferor by the transferee. 


Upon a foreclosure of the State’s tax lien upon property in the hands of a trans- 
feree, the value of any consideration which the transferee shall have established 
as having been given to the transferor shall be paid to the transferee out of the 
proceeds of the foreclosure sale before applying such proceeds toward the satis- 
faction of the State’s tax lien. 


In order to proceed against the transferee or property in his hands, the Com- 
missioner shall cause to be docketed in the office of the clerk of the superior court 
of the county wherein the transferee resides or the property is located, as the case 
may be, a certificate of tax liability as provided in G. 8. 105-242 or a lien certif- 
icate which shall set forth the amount of the lien as determined by the Commis- 
sioner or as finally determined upon appeal and a description of the property sub- 
ject to the lien. Thereafter, execution may be issued against the transferee as in 
the case of other money judgments except that no homestead or personal exemp- 
tion shall be allowable or, upon a lien certificate, an execution may be issued di- 
recting the sheriff to seize the property subject to the lien and sell same in the 
same manner as property is sold under execution. Such procedure and collection 
shall be subject to the provisions of subsection (c) of this section. 

(b) The period of limitations for assessment of any liability against a trans- 
feree or enforcing the lien against the transferred property shall expire one year 
after the expiration of the period of limitations for assessment against the trans- 
feror. 

(c) The provisions of G. S$. 105-241.1, 105-241.2, 105-241.3, 105-241.4, 105- 
266.1 and 105-267 with respect to assessment procedure, demand for refund, re- 
view, and appeal shall apply to the liability of any transferee assessed under this 
section or of any property subject to the liability imposed by this section and to 
the assertion of a lien upon property in the hands of the transferee. 

(d) In any proceeding before the Tax Review Board or in any court of the 
State the burden of proof shall be upon the Commissioner of Revenue to show 
that a person is liable as a transferee of property of a taxpayer under this section. 


(1957, c. 1340, s. 10.) 
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§ 105-240. Tax upon settlement of fiduciary’s account. — No final 
account of a fiduciary shall be allowed by the probate court unless such account 
shows, and the judge of said court finds, that all taxes imposed by the provisions 
of this subchapter upon said fiduciary, which have become payable, have been 
paid, and that all taxes which may become due are secured by bond, deposit, or 
otherwise. The certificate of the Commissioner of Revenue and the receipt for the 
amount of tax herein certified shall be conclusive as to the payment of the tax 
to the extent of said certificate. 

For the purpose of facilitating the settlement and distribution of estates held 
by fiduciaries, the Commissioner of Revenue, with the approval of the Attorney 
General, may, on behalf of the State, agree upon the amount of taxes at any time 
due or to become due from such fiduciaries under the provisions of this sub- 
chapter, and the payment in accordance with such agreement shall be full satis- 
faction of the taxes to which the agreement relates. (1939, c. 158, s. 911.) 


§ 105-240.1. Agreements with respect to domicile.—Whenever rea- 
sonably necessary in order to facilitate the collection of any tax, the Commissioner 
of Revenue with the consent and approval of the Attorney General, is authorized 
to make agreements with the taxing officials of other states of the United States 
or with taxpayers in cases of disputes as to the domicile of a decedent. (1957, c. 
1340, s. 10.) 


§ 105-241. Taxes payable in national currency; for what period, and 
when a lien; priorities. — The taxes herein designated and levied shall be pay- 
able in the existing national currency. State, county, and municipal taxes levied 
for any and all purposes pursuant to this subchapter shall be for the fiscal year 
of the State in which they become due, except as otherwise provided, and the 
lien of such taxes shall attach annually to all real estate of the taxpayer within 
the State on the date that such taxes are due and payable, and said lien shall 
continue until such taxes, with any interest, penalty, and costs which shall ac- 
crue thereon, shall have been paid; in the settlement of the estate of any dece- 
dent where, by any order of court or other proceeding, the real estate of the de- 
cedent has been sold to make assets to pay debts, such sale shall not have the 
effect of extinguishing the lien upon the land so sold for State taxes, nor shall 
the same be postponed in any manner to the payment of any other claim or debt 
against the estate, save funeral expenses and cost of administration. 

Provided, however, that the lien of State taxes shall not be enforceable as 
against bona fide purchasers for value, and as against duly recorded mortgages, 
deeds of trust and other recorded specific liens, as to real estate, except upon 
docketing of a certificate of tax liability or a judgment in the office of the clerk 
of the superior court of the county wherein the real estate is situated, and as to 
personalty, except upon a levy upon such property under an execution or a tax 
warrant, and the priority of the State’s tax lien against property in the hands 
of bona fide purchasers for value, and as against duly recorded mortgages, deeds 
of trust and other recorded specific liens, shall be determined by reference to the 
date and time of docketing of judgment or certificate of tax liahility or the levy 
under execution or tax warrant. Provided further, that in the event any taxpayer 
shall execute an assignment for the benefit of creditors, or if receivership, a cred- 
itor’s bill or other insolvency proceedings are instituted against any taxpayer in- 
debted in the State on account of any taxes levied by the State, the lien of State 
taxes shall attach to any and all property of such taxpayer or of such insolvent’s 
estate as of the date and time of the execution of the assignment for the benefit 
of creditors or of the institution of proceedings herein mentioned and shall be sub- 
ject only to prior recorded specific liens and reasonable costs of administration. 
Notwithstanding the provisions of this paragraph, the provisions contained in § 
105-164.38 shall remain in full force and effect with respect to the lien of sales 
taxés, 
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The provisions of this section shall not have the effect of releasing any lien for 
State taxes imposed by other law, nor shall they have the effect of postponing 
the payment of the said State taxes or depriving the said State taxes of any prior- 
ity in order of payment provided in any other statute under which payment of 
the said taxes may be required. (1939, c. 158, s. 912; 1949, c. 392, s. 6; 1957, c. 


1340, s. 5.) 

Editor’s Note. — The 1949 amendment 
rewrote the second paragraph. 

The 1957 amendment substituted “§ 105- 
164.38” for “§ 105-174 and § 105-176” in 
the last sentence of the second paragraph. 

For brief comment on the 1949 amend- 
ment, see 27 N. C. Law Rev. 485. 


rules of correct interpretation, the fiscal 
year and the tax year are coterminous and 
coincident, and the liability of the land- 
owner for taxes for any year arises and 
begins on July 1 of that year. State v. 
Champion Fibre Co., 204 N. C. 295, 168 S. 
E. 207 (1933). 


Fiscal Year and Tax Year. — Welding Applied in Winston-Salem v. Powell 
this and § 153-114 together by established Paving Co., 7 F. Supp. 424 (1934). 
§ 105-241.1. Additional taxes; assessment procedure. — (a) If the 


Commissioner of Revenue discovers from the examination of any return or other- 
wise that any tax or additional tax is due from any taxpayer, he shall give no- 
tice to the taxpayer in writing of the kind and amount of tax which is due and 
of his intent to assess the same, which notice shall contain advice to the effect 
that unless application for a hearing is made within the time specified in subsec- 
tion (c), the proposed assessment will become conclusive and final. 

If the Commissioner is unable to obtain from the taxpayer adequate and re- 
liable information upon which to base such assessment, the assessment may be 
made upon the basis of the best information available and, subject to the provi- 
sions hereinafter made, such assessment shall be deemed correct. 

(b) The notice required to be given in subsection (a) may be delivered to the 
taxpayer by an agent of the Commissioner or may be sent by mail to the last 
known address of the taxpayer and such notice will be deemed to have been re- 
ceived in due course of the mail unless the taxpayer shall make an affidavit to the 
contrary within ninety days after such notice is mailed, in which event the tax- 
payer shall be heard by the Commissioner in all respects as if he had made timely 
application. 


(c) Any taxpayer who objects to a proposed assessment of tax or additional 
tax shall be entitled to a hearing before the Commissioner of Revenue provided 
application therefor is made in writing within thirty (30) days after the mailing 
or delivery of the notice required by subsection (a). If application for a hearing 
is made in due time, the Commissioner of Revenue shall set a time and place for 
the hearing and after considering the taxpayer’s objections shall give written no- 
tice of his decision to the taxpayer. The amount of tax or additional tax due from 
the taxpayer as finally determined by the Commissioner shall thereupon be as- 
sessed and upon assessment shall become immediately due and collectible. 


Provided, the taxpayer may request the Commissioner at any time within thirty 
days of notice of such proposed assessment for a written statement, or transcript, 
of the information and the evidence upon which the proposed assessment is based, 
and the Commissioner of Revenue shall furnish such statement, or transcript, to 
the taxpayer. Provided, further, after request by the taxpayer for such written 
statement, or transcript, the taxpayer shall have thirty days after the receipt of 
the same from the Commissioner of Revenue to apply in writing for such hearing, 
explaining in detail his objections to such proposed assessment. If no request for 
such hearing is so made, such proposed assessment shall be final and conclusive. 

Provided, the taxpayer may make a written waiver of any of the limitations 
of time set out in this section, for either a definite or indefinite time, and if such 
waiver is accepted by the Commissioner he may institute assessment procedures 
at any time within the time extended by such waiver. This proviso shall apply 
to assessments made or undertaken under any provision of all schedules of the Rev- 
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enue Act, and to assessments under subchapter V of chapter 105 and chapter 18 
of the General Statutes. 

(d) If no timely application for a hearing is made within 30 days after notice 
of a proposed assessment of tax or additional tax is given pursuant to subsec- 
tion (a), such proposed tax or additional tax assessment shall become final with- 
out further notice and shall be immediately due and collectible. 

(e) Where a proper application for a license or a return has been filed and in 
the absence of fraud, the Commissioner of Revenue shall assess any tax or ad- 
ditional tax due from a taxpayer within three (3) years after the date upon which 
such application or return is filed or within three (3) years after the date upon 
which such application or return was required by law to be filed, whichever is 
the later. If no proper application for a license or no return has been filed, and 
in the absence of fraud, any tax or additional tax due from a taxpayer may be 
assessed at any time within five (5) years after the date upon which such appli- 
cation or return was required by law to be filed. In the event a false and fraudu- 
lent application or return has been filed or there has been an attempt in any man- 
ner to fraudulently defeat or evade tax, any tax or additional tax due from the 
taxpayer may be assessed at any time. 

({) Except as hereinafter provided in subsection (g), the Commissioner of 
Revenue shall have no authority to assess any tax or additional tax under this 
section until the notice required by subsection (a) shall have been given and the 
period within which an application for a hearing may be filed has expired, or if 
a timely application for a hearing is filed, until written notice of the Commis- 
sioner’s decision has been given to the taxpayer, provided, however, that if the 
notice required by subsection (a) shall be mailed or delivered within the limita- 
tion prescribed in subsection (e), such limitation shall be deemed to have been 
complied with and the proceeding may be carried forward to its conclusion. 

(g) Notwithstanding any other provision of this section, the Commissioner of 
Revenue shall have authority at any time within the applicable period of limita- 
tions to proceed at once to assess any tax or additional tax which he finds is due 
from a taxpayer if, in his opinion, the collection of such tax is in jeopardy and 
immediate assessment is necessary in order to protect the interest of the State, 
provided, however, that if an assessment is made pursuant to the authority set 
forth in this subsection before the notice required by subsection (a) is given, such 
assessment shall not be valid unless the notice required by subsection (a) shall 
be given within thirty (30) days after the date of such assessment. 

(h) The provisions of G. S. 105-241.2, 105-241.3, and 105-241.4 with respect 
to review and appeal shall apply to any tax or additional tax assessed pursuant 
to this section. 

(1) All assessments of taxes or additional taxes (exclusive of penalties assessed 
thereon) shall bear interest at the rate of one-half per cent (%%) per month or 
fraction thereof from the time said taxes or additional taxes were due to have 
been paid until paid. 

(j) This section is in addition to and not in substitution of any other provision 
of the General Statutes relative to the assessment and collection of taxes and shall 
not be construed as repealing any other provision of the General Statutes. (1949, 
c. 392, s. 6+ 1951,'c/)6434's1.9: 1955, cot3500ss 23.1957). ¢5 13405. 1O0se ones 


c. 1259, s. 8.) 
Cross Reference. — See note to § 105- subsection (j) and inserted present subsec- 
266.1. tion (i). 


Editor’s Note. — The 1951 and 1955 
amendments rewrote the provision of the 
former section similar to present subsec- 
tion (h). The 1957 amendment rewrote 
and enlarged the section. 

The 1959 amendment added the last 
paragraph to subsection (c), changed the 
designation of former subsection (i) to 


Applied in Brauff v. Commissioner of 
Revenue, 251 N. C. 452, 111 S. E. (2d) 620 
(1959). 

Cited in Gill v. Smith, 233 N. C. 50, 62 
S. E. (2d) 544 (1950); [n re Halifax Paper 
Co., Inc., 259 N. C. 589, 131 S. E. (2d) 441 
(1963). 
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§ 105-241.2. Administrative review.—(a) Without having to pay the 
tax or additional tax assessed by the Commissioner under this chapter, any tax- 
payer may secure from the Tax Review Board an administrative review with re- 
spect to his liability for the tax or additional tax assessed by the Commissioner, 
Such a review may be obtained only if the taxpayer has obtained a hearing before 
the Commissioner and the Commissioner has rendered a final decision with respect 
to the taxpayer’s liability. To obtain such review the taxpayer shall: 


(1) File with the Tax Review Board, with a copy to the Commissioner, no- 
tice of intent to file a petition for review, such notice to be filed with- 
in thirty (30) days after notice of the Commissioner’s final decision 
is issued ; and 

(2) File with the Tax Review Board, with a copy to the Commissioner, a 
petition requesting administrative review and stating in concise terms 
the grounds upon which review is sought, such petition to be filed 
within sixty (60) days after the expiration of the period provided in 
subdivision (1) for filing of notice of intent to petition for review. 


(b) Upon receipt by the Commissioner of the taxpayer’s petition, the Com- 
missioner shall transmit to the Tax Review Board all of the records, data, evi- 
dence and other materials which he has pertaining to the matters which the Tax 
Review Board is being requested by the taxpayer to review. He shall also trans- 
mit to the Board a copy of his decision respecting such matters. The Tax Re- 
view Board shall fix a time for reviewing the Commissioner’s decision and shall 
hear the same in the city of Raleigh. The Board shall give notice of the time 
and place of such hearing to the petitioner and to the Commissioner at least ten 
(10) days prior thereto. Officers and employees of the Revenue Department, when 
so requested by the Board, shall attend hearings on such reviews and shall fur- 
nish the Board with all information they have respecting the asserted liability. 
The Tax Review Board may establish by regulation the procedure to be followed 
in hearings before it and is authorized to establish by regulations a schedule of 
costs of the proceedings. At least two members of the Board shall sit at the hear- 
ing and all members shall consider and decide the matters on review. The Board 
shall confirm, modify, reverse, reduce, or increase the assessment or decision of 
the Commissioner; and it shall furnish a written copy of its order to the Com- 
missioner and shall serve a written copy of its order upon the taxpayer by per- 
sonal service or by registered mail (return receipt requested). In the event the 
decision of the Tax Review Board should not result in a reduction of the tax lia- 
bility asserted by the Commissioner to be due, or if the Tax Review Board should 
dismiss the petition under the provisions of subsection (c) of this section, the 
costs of the proceeding shall be added to and shall become a part of the tax lia- 
bility to be collected by the Commissioner. In the event the decision of the Tax 
Review Board should result in a reduction of the tax liability asserted by the Com- 
missioner to be due, no costs shall be taxed against the taxpayer. 

(c) Upon receipt of a petition requesting administrative review as provided in 
the preceding subsection, the Tax Review Board shall examine the petition and 
the records and other data transmitted by the Commissioner pertaining to the 
matter for which review is sought, and if it should appear from such records and 
data that the petition is frivolous or filed for purpose of delay, the Tax Review 
Board shall dismiss the petition for review and, in addition, is authorized, in its 
discretion, to impose a penalty not to exceed one hundred dollars ($100.00), which 
penalty shall be in addition to the tax, penalties, interests, and costs, and shall be 
collected in the same manner as the principal tax liability. 

(d) Any taxpayer may also apply to the Tax Review Board under the pro- 
visions of this section for administrative review of the decision of the Commis- 
sioner of Revenue with respect to an alleged overpayment of tax imposed by this 
chapter provided such taxpayer has filed a demand in writing for refund of such 
overpayment within the time allowed by law for the filing of such demand and 
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the Commissioner has issued a decision denying the claimed refund. To obtain 
such review the taxpayer shall file notice of intent to petition for review with the 
Tax Review Board, with copy to the Commissioner, within thirty (30) days after 
issuance of the Commissioner’s decision. The taxpayer shall also perfect the ap- 
plication for review by filing with the Tax Review Board, with a copy to the Com- 
missioner, a petition requesting administrative review and stating in concise terms 
the grounds upon which review is sought. Such petition shall be filed within sixty 
(60) days after expiration of the period provided for filing notice of intent to 
petition for review. The Tax Review Board shall consider and dispose of the pe- 
tition for review in the manner provided in subsection (b) for the consideration 
and disposition of petitions for review of any tax or additional tax assessed by 
the Commissioner. No costs shall, however, be taxed against the taxpayer if the 
decision of the Tax Review Board results in a refund to the taxpayer. Any over- 
payment of tax determined by the decision of the Tax Review Board, together 
with interest thereon at the rate and for the period provided under G. S. 105- 
266, shall be refunded by the State. 


(e) At any time the Commissioner of Revenue shall have authority, if in his 
opinion, such action is necessary for the protection of the interest of the State, 
to proceed at once to levy the assessment for the amount of the tax against the 
property of the taxpayer seeking the administrative review. In levying said as- 
sessment the Commissioner shall make a certificate setting forth the essential 
parts relating to the tax, including the amount thereof asserted: to be due, the 
date when same is asserted to have become due and payable, the person, firm, or 
corporation chargeable therewith, and the nature of the tax. Under his hand and 
seal the Commissioner shall transmit said certificate to the clerk of the superior 
court of any county in which the taxpayer resides or has property; whereupon, 
it shall be the duty of the clerk of the superior court of the county to docket the 
said certificate and to index the same on the cross index of judgments. When so 
docketed and indexed, said certificate of tax liability shall constitute a lien upon 
the property of the taxpayer to the same extent as that provided for by G. S. 
105-241. No execution shall issue on said certificate before final determination of 
the administrative review by the Tax Review Board; provided, however, if the 
Commissioner determines that the collection of the tax would be jeopardized by 
delay, he may cause execution to be issued, as provided in this chapter, imme- 
diately against the personal property of the taxpayer unless the taxpayer files with 
the Commissioner a bond in the amount of the asserted liability for tax, penalty 
and interest. If upon such final administrative determination the tax asserted or 
any part thereof is sustained, execution may issue on said certificate at the re- 
quest of the Commissioner of Revenue, and the sheriff shall proceed to advertise 
and sell the property of the taxpayer. 


(f) Taxpayers seeking administrative review of liability decisions of the Com- 
missioner of Insurance under article 8B of this subchapter shall follow the pro- 
cedure prescribed in subsection (a) of this section for taxpayers seeking admin- 
istrative review of decisions of the Commissioner of Revenue. In such cases all 
provisions of this section referring to the Commissioner of Revenue shall be con- 
sidered as applying to the Commissioner of Insurance. (1955, c. 1350, s. 5; 1957, 
71340, $3410.) 


Cross Reference.—See notes to §§ 105- the taxpayer, and broadened the provi- 


262, 105-266.1. 

Editor’s Note. — The 1957 amendment 
rewrote this section. 

This Section and § 105-241.8 Give Tax- 
payer Benefit of § 148-306 et seq. — The 
legislature of 1955 took recognition of the 
fact that the remedy afforded by § 105-267 
may at times place an undue burden on 
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sions by which a taxpayer may have his 
liability determined. Sections 143-306 to 
143-316 permit judicial review of any deci- 
sion rendered by an administrative agency 
in a proceeding in which the legal rights 
of specific parties are determined after an 
agency hearing. In this section and § 105- 
241.3 the legislature gave a person charged 


§ 105-241.3 


with tax liability the benefit of § 143-306 
et seq. Duke v. State, 247 N. C. 236, 100 
S. E. (2d) 506 (1957). 

Procedure. — When the Commissioner 
has determined a tax liability exists, the 
person assessed may, without the payment 
of the tax so assessed, apply to the Tax 
Review Board for a determination of his 
tax liability. The Board, after a review of 
the factual situation and the application of 
the statute to that situation, renders its 
decision. If not satisfied with the decision 
of the Tax Review Board, the taxpayer 
may take an appeal by complying with 


Cu. 105. TAXATION 


§ 105-241.3 


diction thus conferred on the superior 
court is not original but appellate. Duke v. 
State, 247, N.7C..286, 100 S. E. (2d). 506 
(1957). 

Board May Not Pass on Constitutional- 
ity of Statute. — This section and § 105- 
241.3 do not give the administrative board 
authority or jurisdiction to pass on the con- 
stitutionality of a statute. Great American 
Ins. Cou. v.oGold, 254 Na.Ci16s, 118. S.. E: 
(2d) 792 (1961). 

Applied in Piedmont Canteen Service, 
Ines ve) ohnsonwe 250m Nes Gael om loa os Ey. 
(2d) 582 (1962). 


Cited in In re Halifax Paper Co., Inc, 
209 N. Gi4589; 131 Se Be (2d)n441e( 1963). 


statutory procedure and without the pay- 
ment of the tax. This appeal is to the su- 
perior court under § 105-241.3. The juris- 


§ 105-241.3. Appeal without payment of tax from Tax Review 
Board decision.—(a) Any taxpayer aggrieved by the decision of the Tax Re- 
view Board may, upon payment of the tax, penalties and interest asserted to be 
due or upon filing with the Commissioner a bond in such form as the Commis- 
sioner may prescribe in the amount of said taxes, penalties and interest condi- 
tioned on payment of any liability found to be due on an appeal, appeal said 
decision to the superior court under the provisions of article 33 of chapter 143 
of the General Statutes; provided, neither this section nor the provisions of ar- 
ticle 33 of chapter 143 shall be construed to prohibit a jeopardy assessment and 
execution made in accordance with the provisions of G. S. 105-241.2. 

(b) When an appeal is taken under this section from the Tax Review Board’s 
dismissal of a petition for administrative review under the provisions of G. S. 
105-241.2 (c), the question of appeal shall be limited to a determination of whether 
the Tax Review Board erred in its dismissal, and in the event that the court finds 
error, the case shall be remanded to the Tax Review Board to be heard. (1955, 


Cel oo0os. 6511907. C ul o40asalU.4 


Cross Reference.—See notes to §§ 105- 
241.2, 105-241.4. 

Editor’s Note. — The 1957 amendment 
changed ‘(2)” near the middle of subsec- 
tion (b) to read ‘‘(c)”. It also changed sub- 
section (a) which formerly provided for an 
appeal without prior payment of the tax. 

Board May Not Pass on Constitutional- 
ity of Statute.—See same catchline under 
§ 105-241.2. 

This section and § 148-307 are in pari 
materia and it is the court’s duty to give ef- 
fect to both if possible. In re Halifax Paper 
Cop linc, 259°N. G589131 Seba (ed)e441 
(1963). 

Decisions of Tax Review Board Are Sub- 
ject to Review Only Pursuant to Chapter 
143, Article 33.—The Tax Review Board is 
an “administrative agency” within the pur- 
view of § 143-306. It is an agency of the 
executive branch of the State government, 
has no authority or duties with respect to 
the granting or revocation of licenses, and 
its decisions are not subject to review un- 
der any statute or statutes other than chap- 
ter 143, article 33. In re Halifax Paper Co., 


[nave “PTY INE (CL a TR SD I ere eral 
(1963). 

This Section Gives No Right of Appeal 
to Commissioner of Revenue—The Com- 
nussioner of Revenue has no right to appeal 
from the decision of the Review Board pur- 
suant to any provision of this section. If he 
has a right of appeal it is by virtue of chap- 
ter 143, article 33. In re Halifax Paper Co., 
Inc. (250) Na Cz Deomiolicon jai cd) 441 
(1963). 

But He Is Entitled co Appeal under § 
143-307.—The Tax Review Board is an ad- 
ministrative agency of tke State within the 
purview of § 143-306 and the Commissioner 
of Revenue is entitled to appeal under § 
143-307 from a decisior. of the Board re- 
versing in part an assessment of taxes made 
by the Commissioner. This section does not 
impliedly amend the prior statute so as to 
preclude the right of the Commissioner to 
appeal, but the two statutes must be con- 
strued together and effect given the provi- 
sions of both. In re Halifax Paper Co., Inc., 
259 N. C. 589, 131 S. EF. (2d) 441 (1963). 
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§ 105-241.4. Action to recover tax paid. — Within thirty days after 
notification of the Commissioner’s decision with respect to liability under this sub- 
chapter or under article 36 of subchapter V, any taxpayer aggrieved thereby, in 
lieu of petitioning for administrative review thereof by the Tax Review Board 
under G. S. 105-241.2, may pay the tax and bring a civil action for its recovery 
as provided in G. S. 105-267. 

Any taxpayer who has obtained an administrative review by the Tax Review 
Board as provided by G. S. 105-241.2 and who is aggrieved by the decision of 
the said Board may, in lieu of appealing pursuant to the provisions of G. S. 105- 
241.3, within thirty days after notification of the Board’s decision with respect 
to liability pay the tax under protest and bring a civil action for its recovery as 
provided in G. S. 105-267. 

Either party may appeal to the Supreme Court from the judgment of the su- 
perior court under the rules and regulations prescribed by law for appeals, ex- 
cept that the Commissioner, if he should appeal, shall not be required to give any 
undertaking or make any deposit to secure the cost of such appeal. 

Any taxes, interest or penalties paid and found by the court to be in excess 
of those which can be properly assessed shall be ordered refunded to the taxpayer 


with interest from time of payment. (1955, c. 1350, s. 7; 1957, c. 1340, s. 10.) 


Editor’s Note. — The 1957 amendment 
deleted “under protest” formerly appearing 
after “pay the tax” near the end of the first 
paragraph. 

Taxpayer May Abandon Administrative 
Review and Seek Relief under Section. — 
Having taken advantage of the opportu- 
nity for a review by the Tax Review 
Board under § 105-241.2, the person as- 
sessed may, if he so elects, abandon the 
process of administrative review and seek 
relief from the superior court under its 
original jurisdiction. Of course, if he asks 
the superior court to exercise its original 
jurisdiction he must, as a condition prece- 


sue to recover as provided by § 105-267. 
Duke y. State; 247, No G 236, 1000Sie 
(2d) 506 (1957). 

Appeal to Supreme Court. — It is im- 
material whether the superior court deter- 
mines the taxpayer’s liability in an action 
originally instituted in that court or as an 
appellate court. The taxpayer is permitted 
in either event to review the judgment by 
appeal to the Supreme Court under this 
section. Duke v. State, 247 N. C. 236, 100 
S. E. (2d) 506 (1957). 

Applied in Boylan-Pearce, Inc., v. John- 
son, 257 N. C. 582, 126 S. E. (2d) 492 
(1962). 


dent thereto, pay his tax under protest and 


§ 105-242. Warrant for the collection of taxes; certificate or judg- 
ment for taxes.—(a) If any tax imposed by this subchapter, or any other tax 
levied by the State and payable to the Commissioner of Revenue, or any portion 
of such tax be not paid within thirty days after the same becomes due and pay- 
able, and after the same has heen assessed, the Commissioner of Revenue shall 
issue an order under his hand and official seal, directed to the sheriff of any 
county of the State, commanding him to levy upon and sell the real and personal 
property of the taxpayer found within his county for the payment of the amount 
thereof, with the added penalties, additional taxes, interest, and cost of executing 
the same, and to return to the Commissioner of Revenue the money collected by 
virtue thereof within a time to be therein specified, not less than sixty days from 
the date of the order. The said sheriff shall, thereupon, proceed upon the same 
in all respects with like effect and in the same manner prescribed by law in re- 
spect to executions issued against property upon judgments of a court of record, 
and shall be entitled to the same fees for his services in executing the order, to 
be collected in the same manner. 

(b) Bank deposits, rents, salaries, wages, and all other choses in action or 
property incapable of manual levy or delivery, hereinafter called the intangible, 
belonging, owing, or to become due to any taxpayer subject to any of the provi- 
sions of this subchapter, or which has been transferred by such taxpayer under 
circumstances which would permit it to be levied upon if it were tangible, shall 
‘be subject to attachment or garnishment as herein provided, and the person ow- 
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ing said intangible, matured or unmatured, or having same in his possession or 
control, hereinafter called the garnishee, shall become liable for all sums due by 
the taxpayer under this subchapter to the extent of the amount of the intangible 
belonging, owing, or to become due to the taxpayer subject to the set-off of any 
matured or unmatured indebtedness of the taxpayer to the garnishee. To effect 
such attachment or garnishment the Commissioner of Revenue shall serve or cause 
to be served upon the taxpayer and the garnishee a notice as hereinafter provided, 
which notice may be served by any deputy or employee of the Commissioner of 
Revenue or by any officer having authority to serve summonses. Provided, if the 
taxpayer no longer resides within North Carolina or cannot be located therein the 
notice may be served upon the taxpayer by registered or certified mail, return re- 
ceipt requested, and such service shall be conclusively presumed to have been made 
upon the exhibition of the return receipt. Said notice shall show: 

(1) The name of the taxpayer and his address, if known; 

(2) The nature and amount of the tax, and the interest and penalties there- 
on, and the year or years for which the same were levied or assessed, 
and 

(3) Shall be accompanied by a copy of this subsection, and thereupon the 
procedure shall be as follows: 

If the garnishee has no defense to offer or no set-off against the taxpayer, he 
shall within ten days after service of said notice, answer the same by sending to 
the Commissioner of Revenue by registered mail a statement to that effect, and 
if the amount due or belonging to the taxpayer is then due or subject to his de- 
mand, it shall be remitted to the Commissioner with said statement, but if said 
amount is to mature in the future, the statement shall set forth that fact and the 
same shall be paid to the Commissioner upon maturity, and any payment by the 
garnishee hereunder shall be a complete extinguishment of any liability therefor 
on his part to the taxpayer. If the garnishee has any defense or set-off, he shall 
state the same in writing under oath, and, within ten days after service of said 
notice, shall send two copies of said statement to the Commissioner by registered 
mail; if the Commissioner admits such defense or set-off, he shall so advise the 
garnishee in writing within ten days after receipt of such statement and the attach- 
ment or garnishment shall thereupon be discharged to the amount required by such 
defense or set-off, and any amount attached or garnished hereunder which is not 
affected by such defense or set-off shall be remitted to the Commissioner as above 
provided in cases where the garnishee has no defense or set-off, and with like 
effect. If the Commissioner shall not admit the defense or set-off, he shall set forth 
in writing his objections thereto and shall send a copy thereof to the garnishee 
within ten days after receipt of the garnishee’s statement, or within such further 
time as may be agreed on by the garnishee, and at the same time he shall file a 
copy of said notice, a copy of the garnishee’s statement, and a copy of his ob- 
jections thereto in the superior court of the county where the garnishee resides 
or does business where the issues made shall be tried as in civil actions. 

If judgment is entered in favor of the Commissioner of Revenue by default or 
after hearing, the garnishee shall become liable for the taxes, interest and pen- 
alties due by the taxpayer to the extent of the amount over and above any de- 
fense or set-off of the garnishee belonging, owing, or to become due to the tax- 
payer, but payments shall not be required from amounts which are to become due 
to the taxpayer until the maturity thereof, nor shall more than ten per cent of 
any taxpayer’s salary or wages be required to be paid hereunder in any one month. 
The garnishee may satisfy said judgment upon paying said amount, and if he fails 
to do so, execution may issue as provided by law. From any judgment or order 
entered upon such hearing either the Commissioner of Revenue or the garnishee 
may appeal as provided by law. If, before or after judgment, adequate security 
is filed for the payment of said taxes, interest, penalties, and costs, the attachment 
or garnishment may be released or execution stayed pending appeal, but the final 
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judgment shall be paid or enforced as above provided. The taxpayer’s sole rem- 
edies to question his liability for said taxes, interest, and penalties shall be those 
provided in this subchapter, as now or hereafter amended or supplemented. If any 
third person claims any intangible attached or garnished hereunder and his law- 
ful right thereto, or to any part thereof, is shown to the Commissioner, he shall 
discharge the attachment or garnishment to the extent necessary to protect such 
right, and if such right is asserted after the filing of said copies as aforesaid, it may 
be established by interpleader as now or hereafter provided by law in cases of 
attachment and garnishment. In case such third party has no notice of proceed- 
ings hereunder, he shall have the right to file his petition under oath with the 
Commissioner at any time within twelve months after said intangible is paid to 
him and if the Commissioner finds that such party is lawfully entitled thereto or 
to any part thereof, he shall pay the same to such party as provided for refunds 
by § 105-407, and if such payment is denied, said party may appeal from the 
determination of the Commissioner under the provisions of G. S. 105-241.4; pro- 
vided, that in taking an appeal to the superior court, said party may appeal either 
to the Superior Court of Wake County or to the superior court of the county 
wherein he resides or does business. The intangibles of a taxpayer shall be paid 
or collected hereunder only to the extent necessary to satisfy said taxes, interest, 
penalties, and costs. Except as hereinafter set forth, the remedy provided in this 
section shall not be resorted to unless a warrant for collection or execution against 
the taxpayer has been returned unsatisfied: Provided, however, if the Commis- 
sioner is of opinion that the only effective remedy is that herein provided, it shall 
not be necessary that a warrant for collection or execution shall be first returned 
unsatisfied, and in no case shall it be a defense to the remedy herein provided 
that a warrant for collection or execution has not been first returned unsatisfied. 


This subsection shall be applicable with respect to the wages, salary or other 
compensation of officials and employees of this State and its agencies and in- 
strumentalities, officials and employees of political subdivisions of this State and 
their agencies and instrumentalities, and also officials and employees of the United 
States and its agencies and instrumentalities insofar as the same is permitted by 
the Constitution and laws of the United States. In the case of State or federal 
employees, the notice shall be served upon such employee and upon the head or 
chief officer of the department, agency, instrumentality or institution by which 
the taxpayer is employed. In case the taxpayer is an employee of a political sub- 
division of the State, the notice shall be served upon such employee and upon 
the chief fiscal officer, or any officer or person charged with making up the pay- 
rolls, or disbursing funds, of the political subdivision by which the taxpayer is 
employed. Such head or chief officer or fiscal officer or other person as specified 
above shall thereafter, subject to the limitations herein provided, make deductions 
from the salary or wages due or to become due the taxpayer and remit same to 
the Commissioner until the tax, penalty, interest and costs allowed by law are 
fully paid. Such deductions and remittances shall, pro tanto, constitute a satis- 
faction of the salary or wages due the taxpayer. 


(c) In addition to the remedy herein provided, the Commissioner of Revenue 
is authorized and empowered to make a certificate setting forth the essential par- 
ticulars relating to the said tax, including the amount thereof, the date when the 
same was due and payable, the person, firm, or corporation chargeable therewith, 
and the nature of the tax, and under his hand and seal transmit the same to 
the clerk of the superior court of any county in which the delinquent taxpayer 
resides or has property; whereupon, it shall be the duty of the clerk of the su- 
perior court of the county to docket the said certificate and index the same on 
the cross index of judgments, and execution may issue thereon with the same 
force and effect as an execution upon any other judgment of the superior court 
(said tax shall become a lien on realty only from the date of the docketing of 
such certificate in the office of the clerk of the superior court and on personalty 
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only from the date of the levy on such personalty and upon the execution there- 
on no homestead or personal property exemption shall be allowed). 


Except as provided in subsection (e) of G. S. 105-241.2, no sale of real or 
personal property shall be made under any execution issued on a certificate dock- 
eted pursuant to the provisions of this subsection before the administrative ac- 
tion of the Commissioner of Revenue or the Tax Review Board is completed when 
a hearing has been requested of the Commissioner or a petition for review has 
been filed with the Tax Review Board, nor shall such sale be made before the as- 
sessment on which the certificate is based becomes final when there is no request 
for a hearing before the Commissioner or petition for review by the Tax Review 
Board. Neither the title to real estate nor to personal property sold under exe- 
cution issued upon a certificate docketed under this subsection shall be drawn in 
question upon the ground that the administrative action contemplated by this para- 
graph was not completed prior to the sale of such property under execution. Noth- 
ing in this paragraph shall prevent the sheriff to whom an execution is issued 
from levying upon either real or personal property pending an administrative de- 
termination of tax liability and, in the case of personal property, the sheriff may 
hold such property in his custody or may restore the execution defendant to the 
possession thereof upon the giving of a sufficient forthcoming bond. Upon a final 
administrative determination of the tax liability being had, if the assessment or 
any part thereof is sustained, the sheriff shall, upon request of the Commissioner 
of Revenue, proceed to advertise and sell the property under the original execu- 
tion notwithstanding the original return date of the execution may have expired. 


A certificate or judgment in favor of the State or the Commissioner of Reve- 
nue for taxes payable to the Department of Revenue, whether docketed before 
or after the effective date of this paragraph, shall be valid and enforceable for 
a period of ten years from the date of docketing. When any such certificate or 
judgment, whether docketed before or after the effective date of this paragraph, 
remains unsatisfied for ten years from the date of its docketing, the same shall 
be unenforceable and the tax represented thereby shall abate. Upon the expira- 
tion of said ten-year period, the Commissioner of Revenue or his duly authorized 
deputy shall cancel of record said certificate or judgment. Any such certificate or 
judgment now on record which has been docketed for more than ten years shall, 
upon the request of any interested party, be canceled of record by the Commis- 
sioner of Revenue or his duly authorized deputy; provided, in the event of the 
death of the judgment debtor or his absence from the State before the expiration 
of the ten-year period herein provided, the running of said ten-year period shall 
be stopped for the period of his absence from the State or during the pendency 
of the settlement of the estate and for one year thereafter, and the time elapsed 
during the pendency of any action or actions to set aside the judgment debtor’s 
conveyance or conveyances as fraudulent, or the time during the pendency of any 
insolvency proceeding, or the time during the existence of any statutory or ju- 
dicial bar to the enforcement of the judgment shall not be counted in computing 
the running of said ten-year period. And, provided further, that any execution 
sale which has been instituted upon any such judgment before the expiration of 
the ten-year period may be completed after the expiration of the ten-year period, 
notwithstanding the fact that resales may be required because of the posting of 
increased bids. Provided further, that, notwithstanding the expiration of the ten- 
year period provided and notwithstanding the fact that no proceedings to collect 
the judgment by execution or otherwise has been commenced within the ten-year 
period, the Commissioner of Revenue may accept any payments tendered upon 
said judgments after the expiration of said ten-year period. 

lf the Commissioner of Revenue shall find that it will for the best interest of 
the State in that it will probably facilitate, expedite or enhance the State’s chances 
for ultimately collecting a tax due the State, he may authorize a deputy or agent 
to release the lien of a State tax judgment or certificate of tax liability upon a spe- 
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cified parcel or parcels of real estate by noting such release upon the judgment 
docket where such certificate of tax liability is recorded. Such release shall be 
signed by the deputy or agent and witnessed by the clerk of court or his deputy or 
assistant and shall be in substantially the following form: ‘The lien of this judg- 
ment upon (insert here a short description of the property to be released sufficient 
to identify it, such as a reference to a particular tract described in a recorded in- 
strument) is hereby released, but this judgment shall continue in full force and 
effect as to other real property to which it has heretofore attached or may here- 


atter attach. | hiss 2.1 day Ola 


ose ee eevee 


Rr Loiantete 


Deputy Collector N. C. Department of Revenue 


WITNESS: 


ervreeeeere er eeeve eooerereersreee oe 


Be, Outs Ose 


The release shall be noted on the judgment docket only upon conditions pre- 
scribed by the Commissioner and shall have effect only as to the real estate de- 
scribed therein and shall not affect any other rights of the State under said judg- 


ment. 


(d) The remedies herein given are cumulative and in addition to all other rem- 


edies provided by law for the collection of said taxes. (1939, c. 158, s. 913; 


1941, 


€/150)%s:610'319497 e: 3929 s:76511951 Jen 643P 609 21955 cal 285scal so menicon 
1957, c. 1340, s. 10; 1959, c. 368; 1963, c. 1169, s. 6.) 


Cross Reference. — As to interpleader 
in cases of attachment and garnishment, 


see § 1-471. 
Editor’s Note. — The 1941 amendment 
inserted subsection (b), and the 1949 


amendment added the third paragraph to 
subsection (c). 

The 1951 amendment inserted the sec- 
ond paragraph of subsection (c) as it ap- 
peared prior to the 1955 amendment. 

The first 1955 amendment added the last 
paragraph of subsection (b) and deleted 
from the end of the next to last paragraph 
the provision that no salary or wage at 
the rate of less than $200 per month shall 
be attached or garnished under the pro- 
visions of this section. 

The second 1955 amendment changed 
the provisions as to appeal in the next to 
last paragraph of subsection (b), and re- 
wrote the first sentence of the second para- 
graph of subsection (c). 

The 1957 amendment substituted ‘“sub- 
section (e)” for “subsection (3)” near the 
beginning of the second paragraph of sub- 
section (c). 

The 1959 amendment added the part of 
subsection (c) beginning with paragraph 
four. 

The 1963 amendment, effective July 1, 
1963, inserted the present third sentence in 
subsection (b), added the proviso at the 
end of the fourth sentence of the third 
paragraph of subsection (c) and also added 
the fifth and sixth sentences at the end of 
such paragraph. 

For comment on the 1941 amendment, 
see 19 N. C. Law Rev. 541; on the 1949 
amendment, see 27 N. C. Law Rev. 485. 
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Federal Tax Lien Entitled to Priority 
Where Taxpayer Insolvent. — A tax lien 
filed by the State of North Carolina under 
subsection (c) of this section. is no more 
than a general lien, and thus, under 31 
U. S. C. A. § 191, where taxpayer was 
insolvent within the meaning of that stat- 
ute, the federal government’s lien for un- 
paid income tax was entitled to priority 
though State lien for unpaid taxes was 
filed prior to date of federal tax lien. 
United States v. Williams, 139 F. Supp. 
94 (1956). 

Remedies of Taxpayer. — Where the 
Commissioner of Revenue assesses addi- 
tional income tax against a taxpayer in 
accordance with provisions of § 105-160, 
and has the certificate filed in the county 
in which the taxpayer has property for the 
purpose of creating a lien under subsection 
(c) of this section, the taxpayer may not 
move in such county to vacate and set 
aside the certificate on the ground of ir- 
regularity or invalidity, no execution hav- 
ing been issued thereon nor any effort 
made to enforce the lien, but the taxpayer 
is remitted to the statutory remedies given 
him to contest the assessment or attack 
its validity. Gill v. Smith, 233 N. C. 50, 
62 S. E. (2d) 544 (1950). 

Execution on Judgment under Subsec- 
tion (c) Must Be Issued by Clerk.— 
Where the Commissioner of Revenue has 
the clerk of a superior court to docket his 
certificate setting forth the tax due by a 
resident of the county pursuant to subsec- 
tion (c) of this section, execution on such 
judgment directed to the sheriff of the 
county must be issued by the clerk of the 
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superior court of the county, or in his 
name by a deputy or assistant clerk, and it 
cannot be issued by the Commissioner of 
Revenue. A sale under execution issued by 
the Commissioner is a nullity. Daniels v. 
Yelverton, 239 N. C. 54, 79 S. E. (2d) 311 


. TAXATION 


§ 105-244.1 


garnisheed a bank deposit for taxes due 
by the depositor, and the garnishee bank, 
in refusing to comply with the order, as- 
serts no defense or set-off against the tax- 
payer, the bank, in the Commissioner’s ac- 
tion to compel compliance, will be held li- 


able also for the costs. Gill v. Bank of 
French Board, 230 N. C. 118, 52 S. E. (2d) 
4 (1949). 


(1953). 
Garnishee Held Liable for Costs. — 
Where the Commissioner of Revenue has 


§ 105-243. Taxes recoverable by action. — Upon the failure of any cor- 
poration to pay the taxes, fees, and penalties prescribed by this subchapter, the 
Commissioner of Revenue may certify same to the sheriff of the county in which 
such company may own property, for collection as provided in this subchapter ; 
and if collection is not made, such taxes or fees and penalties thereon may be re- 
covered in an action in the name of the State, which may be brought in the su- 
perior court of Wake County, or in any county in which such corporation is do- 
ing business, or any county in which such corporation owns property. The Attorney 
General, on request of the Commissioner of Revenue, shall institute such action 
in the superior court of Wake County, or of any such county as the Commissioner 
of Revenue may direct. In any such action it shall be sufficient to allege that the 
tax, fee, or penalty sought to be recovered is delinquent, and that the same has 
been unpaid for the period of thirty days after due date. (1939, c. 158, s. 914.) 


§ 105-244. Additional remedies. — In addition to all other remedies for 
the collection of any taxes or fees due under the provisions of this subchapter, 
the Attorney General shall, upon the request of the Commissioner of Revenue, 
whenever any taxes, fees, or penalties due under this subchapter from any pub- 
lic utility (not an agency of interstate commerce) or corporation shall have re- 
mained unpaid for a period of ninety days, or whenever any corporation or pub- 
lic utility (not an agency of interstate commerce) has failed or neglected for ninety 
days to make or file any report or return required by this subchapter, or to pay 
any penalty for failure to make or file such report or return, apply to the superior 
court of Wake County, or of any county in the State in which such public utility 
(not an agency of interstate commerce) or corporation is located or has an office 
or place of business, for an injunction to restrain such public utility (not an 
agency of interstate commerce) or corporation from the transaction of any busi- 
ness within the State until the payment of such taxes or fees and penalties there- 
on, or the making and filing of such report or return and payment of penalties 
for failure to make or file such report or return, and the cost of such applica- 
tion, which shall be fixed by the court. Such petition shall be in the name of the 
State; and if it is made to appear to the court, upon hearing, that such public 
utility (not an agency of interstate commerce) or corporation has failed or neg- 
lected, for ninety days, to pay such taxes, fees, or penalties thereon, or to make 
and file such reports, or to pay such penalties, for failure to make or file such 
reports or returns, such court shall grant and issue such injunction. (1939, c. 158, 
s. 915.) 


§ 105-244.1. Cancellation of certain assessments. — The Commis- 
sioner of Revenue is hereby authorized, empowered and directed to cancel and 
abate all assessments made after October 16, 1940, for or on account of any tax 
owing to the State of North Carolina and which is payable to the Department of 
Revenue against any person who was killed while a member of the armed forces 
or who has a service connected disability as a result of which the United States 
is paying him disability compensation. This provision shall apply only to assess- 
ments made after October 16, 1940, for taxes which were due prior to the time 
the taxpayer was inducted into the armed forces. If any such assessment is or 
has been paid, the Commissioner of Revenue may refund the amount paid but 
shall not add thereto any interest. (1949, c. 392, s. 6.) 
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§ 105-245. Failure of sheriff to execute order.—lIf any sheriff of this 
State shall willfully fail, refuse, or neglect to execute any order directed to him 
by the Commissioner of Revenue and within the time provided in this subchapter, 
the official bond of such sheriff shall be liable for the tax, penalty, interest, and 
cost due by the taxpayer. (1939, c. 158, s. 916.) 


§ 105-246. Actions, when tried. — All actions or processes brought in 
any of the superior courts of this State, under provisions of this subchapter, shall 
have precedence over any other civil causes pending in such courts, and the 
courts shall always be deemed open for trial of any such action or proceeding 
brought therein. (1939, c. 158, s. 917.) 


§ 105-247. Municipalities not to levy income and inheritance tax. 
—No city, town, township, or county shall levy any tax on income or inheritance. 


(1939, eat58irs. 918.) 


§ 105-248. State taxes; purposes.—The taxes levied in this subchapter 
are for the expenses of the State government, the appropriations to its educa- 
tional, charitable, and penal institutions, pensions for Confederate soldiers and 
widows, the interest on the debt of the State, for public schools, and other spe- 
cific appropriations made by law, and shall be collected and paid into the general 
fund of the State Treasurer. 

The taxes levied under authority of section four hundred ninety-two of chap- 
ter four hundred twenty-seven of the Public Laws of one thousand nine hundred 
thirty-one, and remaining unpaid, shall be collected in the same manner as other 
county taxes and accounted for in the same manner as other taxes under the Daily 
Deposit Act. The county treasurer or other officer receiving such taxes in each 
county shall remit to the Treasurer of the State on the first and fifteenth days of 
each month all taxes collected up to the time of such remittance under the levy 
therein provided for, and such remittance to the State Treasurer shall also in- 
clude the proportion of all poll taxes collected required by the Constitution of the 
State to be used for educational purposes. 

The tax levy therein provided for shall be subject to the same discounts and 
penalties as provided by law for other county taxes, and there shall be allowed 
the same percentage for collecting such taxes as for other county taxes. The ob- 
ligation to the State under the levy therein provided for shall run against all taxes 
that become delinquent; and with respect to any property that may be sold for 
taxes, any public officer receiving such delinquent taxes, when and if such prop- 
erty may be redeemed or such tax obligations in any manner satisfied, shall re- 
mit such proportionate part of such tax levy to the State Treasurer within fifteer 
days after receipt of same. At the end of each fiscal year the county accountant 
shall furnish the State Treasurer a statement of the total amount of taxes levied 
in accordance with the provisions of this section, that are uncollected at the end 
of the fiscal year. 

Whenever in any law or act of incorporation, granted either under the general 
law or by special act, there is any limitation or exemption of taxation, the same 
is hereby repealed, and all the property and effects of all such corporations, other 
than the bonds of this State and of the United States government, shall be liable 
to taxation, except property belonging to the United States and to municipal cor- 
porations, and property of churches, religious societies, charitable, educational, lit- 
erary, or benevolent institutions or orders, and also cemeteries: Provided, that 
no property whatever, held or used for investment, speculation, or rent, shall be 
exempt, other than bonds of this State and of the United States government, un- 
less said rent or the interest on or income from such investment shall be used 
exclusively for religious, charitable, educational, or benevolent purposes, or the in- 
terest upon the bonded indebtedness of said religious, charitable, or benevolent in- 
stitutions. (1939, c. 158, s. 919.) 

Editor’s Note.—See 12 N. C. Law Rev. 
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§ 105-249. Free privilege licenses for blind people. — (a) Notwith- 
standing any other provisions of law, any blind person, of the age of twenty-one 
years or more, desiring to operate as sole proprietor a legitimate business, trade, 
employment or profession of any kind to provide a livelihood for himself and de- 
pendents, if any, shall be exempt from procuring any license, and from liability 
for paying any license tax or fee, required or levied by the State, or any depart- 
ment, licensing board, or commission thereof, or by any county or municipality 
in the State, for or in connection with the privilege of engaging in or carrying on 
such business, trade, employment or profession. 

(b) The term “blind persons’, as used herein, is defined to mean any person 
who is totally blind or whose central visual acuity does not exceed 20/200 in the 
better eye with correcting lenses, or where the widest diameter of visual field sub- 
tends an angle no greater than 20 degrees. 

(c) The provisions of this section shall not extend to any such sole proprietor 
who shall permit more than one person other than himself to work regularly in 
connection with such business, trade, employment or profession for remuneration 
or recompense of any kind whatsoever, unless such other person in excess of one 
so remunerated shall be a blind person as defined in subsection (b), above. 

(d) Every blind person operating said business, trade, employment or profes- 
sion under the provisions of this section shall be required to keep at his place of 
business the statement of a qualified physician or optometrist that he is totally 
blind or that his central visual acuity does not exceed 20/200 in the better eye 
with correcting lenses, or that the widest diameter of the visual field does not sub- 
tend an angle greater than 20 degrees. 

(e) This section shall not apply to N. C. sales tax or to licenses, taxes, and 
fees required or levied in connection with the manufacture, processing, handling 
or selling of intoxicating beverages, and shall not apply to any license issued only 
upon satisfactory completion of a qualification examination conducted by the State 
or any board or commission thereof. 

({) Any person violating the provisions of subsection (d) of this section shall 
be guilty of a misdemeanor and fined not to exceed twenty-five dollars ($25.00) 
for each offense. (1933, c. 53; 1935, c. 162; 1939, c. 306; 1943, c. 122; 1953, c. 
1039, s. 1.) 

Editor’s Note.—The 1953 amendment re- For comment on 1953 amendment, see 
wrote this section as changed by prior 31 N. C. Law Rev. 434. 
amendments. 


§ 105-249.1. Members of armed forces and merchant marine ex- 
empt from license taxes and fees.—(a) License Taxes.—Any person serv- 
ing in any branch of the armed forces of the United States or in the merchant 
marine during the period of such service shall be exempt from liability for any and 
all license taxes levied by the State or by any county or city in the State for the 
privilege of engaging in or carrying on any trade or profession in the State, which 
trade or profession such a person immediately prior to being called into such serv- 
ice was engaged in: Provided, that nothing herein contained shall relieve such 
person of any license tax for carrying on any trade or profession conducted through 
agents or employees or which is conducted in the name of and under the license 
of such person so entering into the service of the United States. 

(b) License Fees.—Any person entering into the armed forces of the United 
States or in the merchant marine shall be during the period of such service ex- 
empt from paying any license fees to any licensing board or commission or to the 
State of North Carolina in which the payment of such license fees is by law re- 
quired as a condition to the continuance of the privilege to engage in any trade 
or profession. Such a person upon being discharged from such service shall have 
all the rights and privileges to engage in such profession upon payment of such 
fees as may thereafter become due, to the same extent as though such activity had 
not been suspended during the period of such service. (1943, c. 438, ss. 1, 2.) 
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§ 105-250. Law applicable to foreign corporations.—All foreign cor- 
porations, and the officers and agents thereof, doing business in this State, shall 
be subject to all the liabilities and restrictions that are or may be imposed upon 
corporations of like character, organized under the laws of this State, and shall 
have no other or greater powers. (1939, c. 158, s. 920.) 


§ 105-250.1. Distributions of coin-operated machines required to 
make semi-annual reports.—Every person, firm or corporation who or which 
owns and places on location other than on his or its own premises, under any lease 
or rental agreement, loan or otherwise, or which sells coin-operated machines or 
vending machines of any type whatsoever upon which a tax is levied under $$ 
105-65 and 105-65.1 of the General Statutes (or upon which a tax shall hereafter 
be levied), hereinafter referred to as a distributor, shall file a semi-annual in- 
formational report with the Commissioner of Revenue, in duplicate, as of the first 
day of January and July of each year, setting out the following information: 

(1) The name and address of the distributor making the report. 

(2) A description of the principal business of such distributor. 

(3) A list giving the location of each machine placed or remaining on lo- 
cation under any lease or rental agreement, loan or other arrangement 
whatsoever, other than by sale, together with the type of each such 
machine and its serial or other identifying number. 

(4) A list giving the location of each machine theretofore sold by the dis- 
tributor, (whether such sale was for cash, on open account, or under 
a conditional sale or other title retention contract), together with the 
type of each such machine and its serial or other identifying number. 
Provided, that machines sold by the distributor but known by him to 
be no longer in service need not be reported. 

(5) A list giving the location of each machine, other than those described 
in Items (3) and (4) above, for the sale or use by, for or in which 
the distributor sells, leases, services or in any manner furnishes any 
goods, wares, merchandise, records, equipment, accessories, supplies, 
parts or any services whatsoever, together with the type of each such 
machine and its serial or other identifying number. 

Provided, that the report required to be made as of June 1, 1949, (or the first 
report made by any distributor) shall contain a complete and true list of all of the 
machines described in Items (3), (4) and (5) above, together with the infor- 
mation required by said items, but the semi-annual reports required to be made 
as of the first day of January and July thereafter need show only those machines 
placed on location or sold by the distributor or for which the distributor has 
begun furnishing supplies, equipment and other services since the date as of which 
the next preceding semi-annual report was made. 

As used herein, “location” shall include the name and address of the owner or 
operator of the place of business where the machine is located, or the address of 
the premises on which the machine is located and the name of the person prin- 
cipally responsible for the operation of the machine. 

Each semi-annual report required by this section shall be made to the license 
tax division of the Department of Revenue not later than twenty days after the 
date as of which each report is required to be made. 

The Commissioner of Revenue is hereby authorized and empowered to pre- 
scribe forms to be used in making the reports required by this section. 

Any distributor who shall fail to comply with the provisions of this section and 
who shall fail, without showing good cause therefor, to make timely, full and ac- 
curate reports shall be liable to a penalty equal to the amount of the tax on all 
the machines described in Items (3) and (4), whether or not the distributor 
would otherwise be liable for the tax on such machines: Provided, that this shall 
not be construed as relieving the owner and/or operator of such machines of lia- 
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bility for any tax which may be due thereon. Provided further, if any person, firm 
or corporation required to make semi-annual informational reports under this sec- 
tion shall fail to do so within the time herein specified, he or it shall be guilty 
of a misdemeanor and upon conviction, shall be fined or imprisoned in the dis- 
cretion of the court, and in addition to such fine or imprisonment shall be required 
to pay the taxes and penalties herein set out. (1949, c. 392, s. 6; 1951, c. 643, 
s. 9; 1963, c. 294, s. 8.) 

Editor’s Note. — The 1951 amendment 
changed the reports from quarterly to 
semi-annually and added the proviso at the 
end of the section. 


to be advised as to the number of ma- 
chines placed on location by a distributor 
on whom would be imposed a tax for each 
dispensing machine as otherwise there 


The 1963 amendment, effective July 1, 
1963, substituted “January and July” for 
“June and December” at two places in 
this section. 

The purpose of this section apparently 


would be no necessity for such a report 
from one who pays a single annual occu- 
pation license tax. Charlotte Coca-Cola 
Bottling Co. v. Shaw, 232 N. C. 307, 59 
S. E. (2d) 819 (1950). 


is to enable the Commissioner of Revenue 


§ 105-251. Information must be furnished.—Each company, firm, cor- 
poration, person, association, copartnership, or public utility shall furnish the Com- 
missioner of Revenue in the form of returns prescribed by him, all information 
required by law and all other facts and information in addition to the facts and 
information in this act specifically required to be given, which the Commissioner 
of Revenue may require to enable him to carry into effect the provisions of the 
laws which the said Commissioner is required to administer, and shall make spe- 
cific answers to all questions submitted by the Commissioner of Revenue. (1939, 
Ca oo NssozZ ie) 


§ 105-252. Returns required.—Any company, firm, corporation, person, 
association, copartnership, or public utility receiving from the Commissioner of 
Revenue any blanks, requiring information, shall cause them to be properly filled 
out so as to answer fully and correctly each question therein propounded, and in 
case it is unable to answer any question, it shall, in writing, give a good and suf- 
ficient reason for such failure. 


The answers to such questions shall be verified under oath by such persons, or 
by the president, secretary, superintendent, general manager, principal accounting 
officer, partner, or agent, and returned to the Commissioner of Revenue at his of- 
fice within the period fixed by the Commissioner of Revenue. (1939, c. 158, s. 922.) 


§ 105-253. Personal liability of officers, trustees, or receivers. — 
Any officer, trustee, or receiver of any corporation required to file report with the 
Commissioner of Revenue, having in his custody funds of the corporation, who 
allows said funds to be paid out or distributed to the stockholders of said corpora- 
tion without having satisfied the Commissioner of Revenue for any State taxes 
which are due and have accrued, shall be personally responsible for the payment 
of said tax, and in addition thereto shall be subject to a penalty of not more than 
the amount of the tax, nor less than twenty-five per cent (25%) of such tax found 
to be due or accrued. 

The Secretary of State shall withhold the issuance of any certificate of disso- 
lution to, or withdrawal of, any corporation, domestic or foreign, until the re- 
ceipt by him of a notice from the Commissioner of Revenue to the effect that any 
such corporation has met the requirements with respect to reports and taxes re- 
quired by this subchapter. (1939, c. 158, s. 923; 1941, c. 50, s. 10; 1955, c. 1350, 
Be23:) 

Editor’s Note. — The 1941 amendment 
added the second paragraph. 

The 1955 amendment deleted from the 
middle of the first paragraph “State Board 
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of Assessment or” formerly appearing be- 
tween “satisfied the” and “Commissioner of 
Revenue.” 
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§ 105-254. Blanks furnished by Commissioner of Revenue. — The 
Commissioner of Revenue shall cause to be prepared suitable blanks for carrying 
out the purposes of the laws which he is required to administer, and, on appli- 
cation, furnish such blanks to each company, firm, corporation, person, associa- 
tion, copartnership, or public utility subject thereto. (1939, c. 158, s. 924.) 


§ 105-255. Commissioner of Revenue to keep records. — The Com- 
missioner of Revenue shall keep books of account and records of collections of 
taxes as may be prescribed by the Director of the Budget; shall keep an assess- 
ment roll for the taxes levied, assessed, and collected under this subchapter, show- 
ing in same the name of each taxpayer, the amount of tax assessed against each, 
when assessed, the increase or decrease in such assessment; the penalties imposed 
and collected, and the total tax paid; and shall make monthly reports to the Direc- 
tor of the Budget and to the Auditor and/or State Treasurer of all collections of 
taxes on such forms as prescribed by the Director of the Budget. (1939, c. 158, 
S$» 929:) 

Cross Reference. — As to photographic 
reproductions of records of department of 
revenue, see § 8-45.3. 


§ 105-256. Preparation and publication of statistics.—The Commis- 
sioner of Revenue shall biennially, or more frequently if he so desires, prepare 
and publish reasonably available statistics dealing with the operation of this sub- 
chapter and subchapter V, including amounts collected, classifications of taxpay- 
ers, income and exemptions, and such other facts as are deemed pertinent and 
valuable. (1939, c. 158, s. 926; 1955, c. 1350, s. 8.) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 105-257. Report to General Assembly on tax system. — The Com- 
missioner of Revenue shall biennially make report to the General Assembly, mak- 
ing such recommendations as he may consider useful in improving the tax laws 
and systems of this State. (1933, c. 88, s. 2; 1955, c. 1350, s. 9.) 

Editor’s Note.—See 11 N. C. Law Rev. The 1955 amendment rewrote this sec- 
250. tion. 


§ 105-258. Powers of Commissioner of Revenue; who may sign and 
verify pleadings, legal documents, etc.—The Commissioner of Revenue, for 
the purpose of ascertaining the correctness of any return, making a return where 
none has been made, or determining the liability of any person for any tax im- 
posed by this subchapter, or collecting any such tax, shall have the power to ex- 
amine, personally, or by an agent designated by him, any books, papers, records, 
or other data which may be relevant or material to such inquiry, and the Com- 
missioner may summon the person liable for the tax or required to perform the 
act, or any officer or employee of such person, or any person having possession, 
custody, care or control of books of account containing entries relevant or ma- 
terial to the income and expenditures of the person liable for the tax or required 
to perform the act, or any other person having knowledge in the premises, to ap- 
pear before the Commissioner, or his agent, at a time and place named in the 
summons, and to produce such books, papers, records or other data, and to give 
such testimony under oath as may be relevant or material to such inquiry, and 
the Commissioner or his agent may administer oaths to such person or persons. 
If any person so summoned refuses to obey such summons or to give testimony 
when summoned, the Commissioner may apply to the Superior Court of Wake 
County for an order requiring such person or persons to comply with the sum- 
mons of the Commissioner, and the failure to comply with such court order shall 
be punished as for contempt. 


In any action, proceeding, or matter of any kind, to which the Commissioner 
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of Revenue is a party or in which he may have an interest, all pleadings, legal 
notices, proofs of claim, warrants for collection, certificates of tax liability, exe- 
cutions, and other legal documents may be signed and verified on behalf of the 
Commissioner by the assistant commissioner or by any director or assistant di- 
rector of any division of the Department of Revenue or by any other agent or 
employee of the Department so authorized by the Commissioner of Revenue. 
(1939, c. 158, s. 927; 1943, c. 400, s. 9; 1955, c. 435; 1959, c. 1259, s. 8A.) 
Editor’s Note. — The 1943 amendment  tthority to sign and verify legal instru- 
added the second paragraph. ments on behalf of the Commissioner. 
The 1955 amendment changed the sec- The 1959 amendment rewrote the first 
ond paragraph by extending to others paragraph. 
than the assistant commissioner the au- 


§ 105-259. Secrecy required of officials; penalty for violation. — 
Except in accordance with proper judicial order, or as otherwise provided by law, 
it shall be unlawful for the Commissioner of Revenue, any deputy, agent, clerk, 
other officer, employee, or former officer or employee, to divulge and make known 
in any manner the amount of income, income tax or other taxes, set forth or dis- 
closed in any report or return required under this subchapter. 


Nothing in this section shall be construed to prohibit the publication of sta- 
tistics, so classified as to prevent the identification of particular reports or re- 
turns, and the items thereof; the inspection of such reports or returns by the Gov- 
ernor, Attorney General, or their duly authorized representative; or the inspec- 
tion by a legal representative of the State of the report or return of any taxpayer 
who shall bring an action to set aside or review the tax based thereon, or against 
whom an action or proceeding has been instituted to recover any tax or penalty 
imposed by this subchapter; nor shall the provisions of this section prohibit the 
Department of Revenue furnishing information to other governmental agencies, of 
persons and firms properly licensed under Schedule B, §§ 105-33 to 105-113. The 
Department of Revenue may exchange information with the officers of organized 
associations of taxpayers under Schedule B, §§ 105-33 to 105-113, with respect 
to parties liable for such taxes and as to parties who have paid such license taxes. 


Reports and returns shall be preserved for three years, and thereafter until the 
Commissioner of Revenue shall order the same to be destroyed. 


Any person, officer, agent, clerk, employee, or former officer or employee vio- 
lating the provisions of this section shall be guilty of a misdemeanor, and fined 
not less than two hundred dollars ($200.00) nor more than one thousand dol- 
lars ($1,000.00) and/or imprisoned, in the discretion of the court; and if such 
offending person be an officer or employee of the State, he shall be dismissed from 
such office or employment, and shall not hold any public office or employment 
in this State for a period of five years thereafter. 


Notwithstanding the provisions of this section, the Commissioner of Revenue 
may permit the Commissioner of Internal Revenue of the United States, or the 
revenue officer of any other state imposing any of the taxes imposed in this sub- 
chapter, or the duly authorized representative of either, to inspect the report or 
return of any taxpayer; or may furnish such officer or his authorized agent an 
abstract of the report or return of any taxpayer; or supply such officer with in- 
formation concerning any item contained in any report or return, or disclosed by 
the report of any investigation of such report or return of any taxpayer. Such 
permission, however, shall be granted or such information furnished to such officer, 
or his duly authorized representatives, only if the statutes of the United States or 
of such other state grants substantially similar privilege to the Commissioner of 
Revenue of this State or his duly authorized representative. Nothing in this sec- 
tion or any other law shall prevent the exchange of information between the De- 
partment of Revenue and the Department of Motor Vehicles when such infor- 
mation is needed by either or both of said departments for the purpose of properly 
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enforcing the laws with the administration of which either or both of said depart- 
ments is charged. (1939, c. 158, s. 928; 1951, c. 190, s. 2.) 

Editor’s Note. — The 1951 amendment 
added the last sentence to this section. 


§ 105-260. Deputies and clerks. — The Commissioner of Revenue may 
appoint such deputies, clerks and assistants under his direction as may be neces- 
sary to administer the laws relating to the assessment and collection of all taxes 
provided for in this subchapter; may remove and discharge same at his discre- 
tion, and shall fix their compensation within the rules and regulations prescribed 
by law. (1939, c. 158, s. 929.) 


§ 105-261. Commissioner and deputies to administer oaths. — The 
Commissioner of Revenue and such deputies as he may designate shall have the 
power to administer an oath to any person or to take the acknowledgment of any 
person in respect to any return or report required by this subchapter or under 
the rules and regulations of the Commissioner of Revenue, and shall have access 
to all the books and records of any person, firm, corporation, county, or munici- 
pality in this State. (1939, c. 158, s. 930.) 


§ 105-262. Rules and regulations. — The Commissioner of Revenue 
shall, from time to time, initiate and prepare such regulations, not inconsistent 
with law, as may be useful and necessary to implement the provisions of all the 
articles of subchapter I (except article 8B) and article 36 of subchapter V, such 
regulations to become effective when approved by the Tax Review Board. All 
regulations and amendments thereto shall be published and made available by the 
Commissioner of Revenue. 

The Commissioner of Revenue may, from time to time, make and prescribe such 
administrative rules, not inconsistent with law and the regulations approved by 
the Tax Review Board, as may be useful for the administration of his depart- 
ment and the discharge of his responsibilities. 

References to rules and regulations of the Commissioner of Revenue in this 
chapter and in any subsequent amendments or additions thereto (unless expressly 
provided to the contrary therein) shall be construed to mean those rules and reg- 
ulations promulgated under the provisions of this section. (1939, c. 158, s. 931; 
I Redobe rei ES LU R43) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


erroneous, unlawful or improper. Duke v. 
State, 247 N. C. 236, 100 S. E. (2d) 506 


Remedies of Taxpayer.—Any interested 
citizen may procure a copy of the regula- 
tions promulgated pursuant to this section 
and apply the administrator’s interpreta- 
tion of the law to the citizen’s tax situa- 
tion. If, under the regulations, tax liabil- 
ity seems likely, he may present the matter 
to the Commissioner of Revenue for ex- 
amination and determination. If the Com- 
missioner assesses a tax, the party who 
deems himself aggrieved may, as provided 
by statute, protect himself against an il- 
legal assessment. Duke v. State, 247 N. 
C. 236, 100 S. E. (2d) 506 (1957). 

Petition will not lie directly to the su- 
perior court to have an administrative in- 
terpretation promulgated by the Commis- 


(1957). 

Interpretation of Commissioner Prima 
Facie Correct.— While a decision or regula- 
tion of the Commissioner of Revenue in- 
terpreting a taxing statute is not control- 
ling, the Commissioner of Revenue is au- 
thorized by this section to implement tax- 
ing statutes, with certain specific excep- 
tions, and his interpretation is made prima 
facie correct, and such interpretive regula- 
tion will ordinarily be upheld when it is 
not in conflict with the statute and is with- 
in the authority of the Commissioner to 
promulgate. Campbell v. Currie, 251 N. C. 
329, 111 S. E. (2d) 319 (1959). 

Cited in Sale v. Johnson, 258 N. C. 749, 
129 S. E. (2d) 465 (1963). 


sioner under this section declared to be 


§ 105-263. Time for filing reports extended. — The Commissioner of 
Revenue, when he deems the same necessary or advisable, may extend to any 
person, firm, or corporation or public utility a further specified time within which 
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to file any report required by law to be filed with the Commissioner of Revenue, 
in which event the attaching or taking effect of any penalty for failure to file such 
report or to pay any tax or fee shall be extended or postponed accordingly. In- 
terest at the rate of six per cent (6%) per annum from the time the report or 
return was originally required to be filed to the time of payment shall be added to 
Se we with any tax that might be due on returns so extended. (1939, c. 158, 
s. 932. 


§ 105-264. Construction of the subchapter; population. — It shall be 
the duty of the Commissioner of Revenue to construe all sections of this sub- 
chapter (except article 8B) and all sections of article 36 of subchapter V; pro- 
vided, such construction shall not be inconsistent with applicable regulations duly 
promulgated under the provisions of G. S. 105-262; provided further, nothing in 
this section shall be construed to prohibit the Commissioner of Revenue from 
initiating and proposing regulations, as provided in G. S. 105-262, modifying, 
changing, altering or repealing existing regulations. Such decisions by the Com- 
missioner of Revenue shall be prima facie correct, and a protection to the officers 
and taxpayers affected thereby. Where the license tax is graduated in this sub- 
chapter according to the population, the population shall be the number of in- 
habitants as determined by the last census of the United States government: Pro- 
vided, that if any city or town in this State has extended its limits since the last 
census period, and hereafter has taken a census of its population in these increased 
limits by an official enumeration, either through the aid of the United States gov- 
ernment or otherwise, the population thus ascertained shall be that upon which 
the license tax is to be graduated. 


Whenever the Commissioner of Revenue shall construe any provisions of the 
revenue laws administered by him and shall issue or publish to taxpayers in 
writing any regulation or ruling so construing the effect or operation of any such 
laws, such ruling or regulation shall be a protection to the officers and taxpayers 
affected thereby and taxpayers shall be entitled to rely upon such regulation or 
ruling. In the event the Commissioner of Revenue shall change, modify, repeal, 
abrogate, or alter any such regulation or ruling any taxpayer who has relied up- 
on the construction or interpretation contained in the Commissioner’s previous 
ruling or regulation shall not be liable for any additional assessment on account 
of any tax not paid by reason of reliance upon such ruling or regulation and 
which might have accrued prior to the date of the change, modification, repeal, 
abrogation, or alteration by the Commissioner, and during the effective period 
of such prior ruling or regulation. Provided, that nothing herein contained shall 
prevent any such change in construction or interpretation of the provisions of 
this chapter by the Commissioner of Revenue from being effective from and after 
the date of its issuance or promulgation, or the assessment of any tax thereunder. 


(1939, ¢. 158, s, 933; 1955, c. 1350, s. 45.1957, c. 1340, s. 14.) 


Editor’s Note. — The 1955 amendment 
rewrote the first sentence. 

The 1957 amendment added the second 
paragraph. 

Authority of Commissioner to Construe. 
—This section gives the Commissioner of 
Revenue the power to construe the Reve- 
nue Act of 1939, codified as this subchap- 
ter, and such construction will be given 
due consideration by the courts, although 
it is not controlling. Valentine v. Gill, 223 
N. C. 396, 27 S. E. (2d) 2 (1943). See Pow- 
ell v. Maxwell, 210 N. C. 211, 186 S. E. 
826 (1936); Dayton Rubber Co. v. Shaw, 
244 N. C. 170, 92 S. E. (2d) 799 (1956). 

The construction given a taxing statute 


483 


by the Commissioner of Revenue will be 
given consideration by the courts though 
not controlling. Charlotte Coca-Cola Bot- 
tling Co. v. Shaw, 232 N. C. 307, 59 S. E. 
(2d) 819 (1950); Campbell v. Currie, 251 
N. C. 329, 111 S. Ee (2d) 319 (1959). 

The responsibility for interpreting a tax 
statute is placed on the Commissioner of 
Revenue by this section, and the Attor- 
ney General’s opinion in regard thereto is 
advisory only, by virtue of N. C. Const., 
art. 3, § 14 and § 114-2. In re Virginia- 
Carolina Chemical Corp., 248 N. €. 531, 
103 S. E. (2d) 823 (1958). 

Court Interpretation Prevails.—If there 
should be a conflict between the interpreta- 
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tion placed upon any of the provisions of Stated in Clark v. Greenville, 221 N. C. 
the Revenue Act by the Commissioner of 255, 20 S. E. (2d) 56 (1942). 

Revenue and the interpretation of the Cited in Sale v. Johnson, 258 N. C. 749, 


courts, the interpretation or construction 129 S. E. (2d) 465 (1963). 
by the latter will prevail. Campbell v. 

Carrie, 251. N. C7329) 1117 5... (2d) e509 

(1959). 


§ 105-265. Authority for imposition of tax. — This subchapter shall 
constitute authority for the imposition of taxes upon the subject herein revised, 
and all laws in conflict with it are hereby repealed, but such repeal shall not 
affect taxes listed or which ought or should have been listed, or which may have 
been due, or penalties or fines incurred from failure to make the proper reports, 
or to pay the taxes at the proper time under any of the schedules of existing law, 
but such taxes and penalties may be collected, and criminal offenses prosecuted 
under such law existing on March 24, 1939, notwithstanding this repeal. (1939, 
c. 158, s. 935.) 


§ 105-266. Overpayment of taxes to be refunded with interest.— 
If the Commissioner of Revenue discovers from the examination of any return, 
or otherwise, that any taxpayer has overpaid the correct amount of tax (includ- 
ing penalties, interest and costs if any), such overpayment if the amount of three 
dollars ($3.00) or more, shall be refunded to the taxpayer within sixty (60) days 
after it is ascertained together with interest thereon at the rate of four per cent 
(4%) per annum; provided, that interest on any such refund shall be computed 
from a date ninety (90) days after the date the tax was originally paid by the 
taxpayer. If said overpayment is less than three dollars ($3.00) said overpay- 
ment shall be refunded as aforesaid but only upon receipt by the Commis- 
sioner of Revenue of a written demand for such refund from the taxpayer. Pro- 
vided, however, that no overpayment shall be refunded irrespective of whether 
upon discovery or receipt of written demand if such discovery is not made or such 
demand is not received within three (3) years from the date set by the statute for 
the filing of the return or within six (6) months of the payment of the tax alleged 
to be an overpayment, whichever date is the later. The provisions of this para- 
graph shall not apply to interest required under G. S. 105-267. (1939, c. 158, s. 
937; 1941, c. 50, s. 10; 1947, c. 501, s. 9; 1949, c. 392, s. 6: 1951, c. 643, s. 9; 
1957, c. 1340, s. 14.) 

Editor’s Note.—The 1957 amendment re- 
wrote this section as changed by the prior 
amendments. 


§ 105-266.1. Refunds of overpayment of taxes. — (a) Any taxpayer 
may apply to the Commissioner of Revenue for refund of tax or additional tax 
paid by him at any time within three years after the date set by the statute for 
the filing of the return or application for a license or within six months from the 
date of payment of such tax or additional tax, whichever is later. The Commis- 
sioner shall grant a hearing thereon, and if upon such hearing he shall determine 
that the tax is excessive or incorrect, he shall resettle the same according to the 
law and the facts, and adjust the computation of tax accordingly. The Commis- 
sioner shall notify the taxpayer of his determination, and shall refund to the tax- 
payer the amount, if any, paid in excess of the tax found by him to be due. 

(b) The provisions of G. S. 105-241.1, 105-241.2, 105-241.3 and 105-241.4 
with respect to review and appeal and shall apply to the tax for which refund is de- 
manded under this section. 

(c) Within ninety days after notification of the Commissioner’s decision with 
respect to a demand for refund of any tax or additional tax under this section 
any taxpayer aggrieved thereby, in lieu of petitioning for administrative review 
by the Tax Review Board under G. S. 105-241.1, may bring a civil action against 
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the Commissioner of Revenue for recovery of the alleged overpayment in the 
Superior Court of Wake County, or in the superior court of the county in which 
the taxpayer resides, if the alleged overpayment exceeds $200.00, and if $200.00: 
or less, in any State court of competent jurisdiction in Wake County. If upon 
trial it shall be determined that there has been any overpayment of tax or ad- 
ditional tax, judgment shall be rendered therefor, with interest, and the same 
shall be refunded by the State. 

(d) Either party may appeal to the Supreme Court from the judgment of the 
superior court under the rules and regulations prescribed by law for appeals, ex- 
cept that the Commissioner, if he should appeal, shall not be required to give any 
undertaking or make any deposit to secure the cost of such appeal. 

(e) Nothing in this section shall be construed to conflict with or supersede 
the provisions of G. S. 105-241.2, and, with respect to tax paid to the Com- 
missioner of Revenue, the rights granted by this section are in addition to the 
rights provided by G. S. 105-267. (1957, c. 1340, s. 10.) 

This section, by express language, re- mine liability for the tax. In 1955 this 
lates to proceedings begun by request for idea was expanded to permit an appeal 
administrative review. It is an extension from the Commissioner’s decision to a 
and enlargement of the policy declared by Tax Review Board under § 105-241.2. Pro- 


the legislature in § 105-241.1. This policy 
is predicated on the theory that an admin- 
istrative hearing may be preferred by the 


ceedings so initiated may ultimately find 
their way to the courts. Kirkpatrick v. 
Currie) 250)N= C. 2135-108 S08. (2d) 8209 
(1959). 


taxpayer to an action at law to deter- 


§ 105-267. Taxes to be paid; suits for recovery of taxes.—No court 
of this State shall entertain a suit of any kind brought for the purpose of pre- 
venting the collection of any tax imposed in this subchapter. Whenever a person 
shall have a valid defense to the enforcement of the collection of a tax assessed 
or charged against him or his property, such person shall pay such tax to the 
proper officer, and such payment shall be without prejudice to any defense of 
rights he may have in the premises. At any time within thirty days after pay- 
ment, the taxpayer may demand a refund of the tax paid in writing from the Com- 
missioner of Revenue of the State, if a State tax, or if a county, city or town 
tax, from the treasurer thereof for the benefit or under the authority or by re- 
quest of which the same was levied; and if the same shall not be refunded within 
ninety days thereafter, may sue the Commissioner of Revenue or the county, city 
or town, as the case may be, in the courts of the State for the amount so de- 
manded. Such suit, if against the State Commissioner of Revenue, must be 
brought in the Superior Court of Wake County, or in the county in which the 
taxpayer resides, if the sum demanded is upwards of two hundred dollars ($200.- 
00), and if for two hundred dollars ($200.00) or less, before any State court of 
competent jurisdiction in Wake County. If for a county, city or town tax, suit 
must be brought in a State court of competent jurisdiction in the county where 
the tax is collectible, and the defendant official has his official residence. If upon 
the trial it shall be determined that such tax or any part thereof was levied or 
assessed for an illegal or unauthorized purpose, or was for any reason invalid or 
excessive, judgment shall be rendered therefor, with interest, and the same shall 
be collected as in other cases. The amount of State taxes for which judgment shall 
be rendered in such action shall be refunded by the State: Provided, nothing in 
this section shall be construed to conflict with or supersede the provisions of G. 


BAO a 241 2.01 939)\c-158, Si 936 tel 95S Mca b Oh asa 5 i4199A ec 1340,:s..10.) 


Cross References.—See notes to §§ 105- 
241.4, 105-262. 

As to refund of taxes illegally collected, 
see § 105-407 and note thereto. 

Editor’s Note.—See 12 N. C. Law Rev. 
23. 


The 1955 amendment added the proviso 
at the end of this section. 

The 1957 amendment rewrote the sec- 
ond and third sentences. 

Section Is Constitutional.—This section, 
permitting payment to be made under pro- 
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test with a right to bring an action to re- 
cover the monies so paid, is constitutional 
and accords the taxpayer due process. 
Kirkpatrick v. Currie, 250 N. C. 213, 108 
S. E. (2d) 209 (1959). 

Adequate Remedy at Law. — A suit to 
enjoin the collection of the photographer’s 
tax imposed by § 105-42 was held not 
maintainable as there is an adequate 
remedy at law under the provision of this 
section. Lucas v. Charlotte, 14 F. Supp. 
163 (1936). 

Same; No Injunction Lies in Federal 
Courts.—A suit in equity to enjoin the col- 
lection of State tax, alleged to be viola- 
tive of the Fourteenth Amendment on the 
ground of an arbitrary and excessive as- 
sessment, will not lie in the federal court, 
since the plaintiff has a plain, adequate, 
and complete remedy at law by first pay- 
ing the tax and then suing to recover it. 
Catholic Society, etc. v. Madison County, 
74 F. (2d) 848 (1935). 

Same; Class Suit. — The remedy pro- 
vided by this section cannot, in case of a 
class suit instituted in behalf of a large 
number of taxpayers, be deemed an ade- 
quate remedy as compared with the suit in 
equity which eliminates so much useless 
and cumbersome litigation. Gramling v. 
Maxwell, 52 F. (2d) 256 (1931). 

Compliance with Section Necessary. — 
Strict compliance with the provisions of 
this section is necessary, and where pay- 
ments were not made under protest, nor 
the mandatory provisions of this section 
otherwise complied with, the taxpayer is 
not entitled to recover for the excess fees 
paid. Victory Cab Co. v. Charlotte, 234 N. 
Cx572),68.S..E. (2d). 433 (1951). 

In order for a taxpayer to avoid the pay- 
ment of a tax claimed by him to have been 
illegally assessed by the State, he must 
comply with procedure provided in the 
statute and where the statute specifies that 
he must pay the tax to the proper officer 
and notify him in writing that he pays un- 
der protest, and at any time within thirty 
days demand its refund from the State 
Commissioner in writing, and if not re- 
funded in ninety days, bring action to re- 
cover the amount, the remedy given must 
be followed in order for the taxpayer to re- 
cover the amount, and the failure of the 
taxpayer to make the demand required un- 
til nearly two years after the payment of 
the tax is fatal; § 105-407, requiring the 
State Auditor to issue his warrant in cer- 
tain instances, has no application. Bunn v. 
Maxwell, 0199. N. . Ga) 557.0155 oS.) Ee 250 
(1930). 

Burden Is on Taxpayer to Show Exemp- 
tion.—A taxpayer who challenges a sales 
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tax coverage by virtue of an exemption or 
exclusion has the burden of showing that 
he comes within the exemption upon which 
he relies. Olin Mathieson Chemical Corp. 
v. Johnson, 257 N. C. 666, 127 S. E. (2d) 
262 (1962). 

The proper procedure for a taxpayer to 
determine his liability for a tax is to pay 
the tax under protest and sue to recover 
such payment. ET & WNC ‘Transporta- 
tion Co. v. Currie, 248 N. C. 560, 104 S. 
E. (2d) 403 (1958). 

A taxpayer may not maintain an action 
under the Declaratory Judgment Act to 
determine his liability therefor, since the 
State has not waived its immunity against 
suit by one of its citizens under the De- 
claratory Judgment Act to adjudicate his 
tax liability under the sales tax statute. 
Buchany ven Ohaw esseNwe Caoc2 wrSm eet. 
(2d)8 317 (2953). 

Alternate Remedy under §§ 105-241.2 
and 105-241.3. — The remedy atforded by 
this section may at times place an undue 
burden on the taxpayer. The legislature oi 
1955 took recognition of that fact and 
broadened the provisions by which the 
taxpayer might have his liability deter- 
mined, in the enactment of §§ 105-241.2 
and 105-241.3. Duke v. State, 247 N. C. 
236, 100) Si. (2d) 506) (1957): 

Where the plaintiffs complied with the 
provisions of this section in respect to the 
fees paid for a particular year, they are en- 
titled to recover back the excess portion ot 
the fees paid for that year. Victory Cab 
Co. yeCharlottess.234.Ni5C.4672, a6 ks 
(2d) 483 (1951). 

Recovery of Entire Amount Paid under 
Protest.—Since a debtor may direct ap- 
plication of payment, and if neither debtor 
nor creditor makes application before in- 
stitution of suit, the law will apply a pay- 
ment to the unsecured or most precariously 
secured debt, when a taxpayer makes an- 
ticipatory payment not under protest, and 
thereafter pays under protest the balance 
of the taxes levied against his property, in 
his action under this section, to recover the 
taxes the entire amount paid under pro- 
test may be recovered when unlawful lev- 
ies equal such amount, and the recovery 
will not be limited to the proportionate 
part which the unlawful levies bear to the 
entire tax levy, since it will not be pre- 
sumed that the county intended to make an 
unlawful levy or that the taxpayer in- 
tended to pay tax illegally levied. Nanta- 
hala Power, etc., Co. v. Clay County, 213 
N. C. 698, 197 S. E. 603 (1938). 

Demand Where Tax Collector Is Also 
Treasurer.— Where the tax collector is also 
treasurer of the county, a written demand 
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for the return of taxes paid to him under 
protest addressed to him in his capacity as 
tax collector without the appellation 
“treasurer” is a reasonable compliance 
with this section, and will support an ac- 
tion for the recovery of the taxes. South- 
ern Ry. Co. v. Polk County, 227 N. C. 697, 
44 S. E. (2d) 76 (1947). 

Commissioners who were directed by a 
consent judgment to sell land and pay the 
taxes lawfully due thereon and distribute 
the remaining proceeds as provided in the 
judgment could not tender only the taxes 
which were in fact lawfully due, but were 
compelled by this section to pay the en- 
tire amount demanded by the county, and 
then sue for the recovery of so much of 
the tax paid as was not lawfully due. Rand 
v. Wilson County, 243 N. C. 43, 89 S. E. 
(2d) 779 (1955). 

Allegation That Tax Paid under Com- 
pulsion.—In an action under the Revenue 
Act of 1933 it was held that an allegation 
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was a mere conclusion of the pleader, and 
a demurrer of the Commissioner of Reve- 
nue was sustained. Metro-Goldwyn-Mayer 
Distributing Corp. v. Maxwell, 209 N. C. 
47, 182 S. E. 724 (1935). 

Applied in Piedmont Memorial Hospital 
v. Guildford County, 221 N. C. 308, 20 S. 
E. (2d) 332 (1942); Sabine v. Gill, 229 N. 
Cre500, 51S" ee (ed)- 1° (1948); Gill’ v. 
Sniithse 23 3 Near O0sm Ge) @ Sar Ln Cod 644 
(1950); Good Will Distributors, Inc. v. 
Currie, 251 N. C. 120, 110 S. E. (2d) 880 
(1959); Great American Ins. Co. v. Gold, 
254 N. C. 168, 118 S. E. (2d) 792 (1961); 
Piedmont Canteen Service, Inc. v. Johnson, 
256) N. C. 155, 123) SreBe(2d)0 582 (1962): 
Boylan-Pearce, Inc. v. Johnson, 257 N. C. 
582, 126 S. E. (2d) 492 (1962), Sale v. John- 
SONe some Ne Ca0 749001 29 ose Bee (od) me465 
(1963). 

Quoted in Virginia Electric & Power 
Co. v. Currie, 254 N. C. 17, 118 S. E. (2d) 
155 (1961). 


that the tax was paid under compulsion 


§ 105-268. Reciprocal comity.—The courts of this State shall recognize 
and enforce liabilities for taxes lawfully imposed by other states which extend a 
like comity to this State. (1939, c. 158, s. 938.) 

Editor’s Note.—See 13 N. C. Law Rev. 

405. 


§ 105-269. Extraterritorial authority to enforce payment. — The 
Commissioner of Revenue, with the assistance of the Attorney General, is here- 
by empowered to bring suits in the courts of other states to collect taxes legally 
due this State. The officials of other states which extend a like comity to this State 
are empowered to sue for the collection of such taxes in the courts of this State. 
A certificate by the Secretary of State, under the Great Seal of the State, that such 
officers have authority to collect the tax shall be conclusive evidence of such au- 
thority. Whenever it shall be deemed expedient by the Commissioner of Revenue 
to employ local counsel to assist in bringing suit in an out-of-State court, the 
Commissioner, with the concurrence of the Attorney General, may employ such 
local counsel on the basis of a negotiated retainer or in accordance with prevail- 
ing commercial law league rates. (1939, c. 158, s. 939; 1963, c. 1169, s. 6.) 

Fditor’s Note. — The 1962 amendment, 
effective July 1, 1963, added the fourth 
sentence. 


§ 105-269.1. Local authorities authorized to furnish office space. 
—Boards of county commissioners and governing boards of cities and towns are 
hereby fully authorized and empowered to furnish adequate and suitable office 
space for field representatives of the Department of Revenue upon request of the 
Commissioner of Revenue, and are hereby authorized and empowered to make 
necessary expenditures therefor. (1951, c. 643, s. 9.) 


§ 105-269.2. Tax Review Board. — The Director of the Department of 
Tax Research, ex officio, the State Treasurer, ex officio, and the chairman of the 
Utilities Commission, ex officio, are hereby constituted the Tax Review Board. 
Provided, that for the purposes stated in G. §. 105-122 and 105-134, and for 
those purposes only, the Commissioner of Revenue, ex officio, shall also be a mem- 
ber of said Board. The State Treasurer, ex officio, shall be chairman of the Board. 
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The chairman or any two members, upon five days’ notice, may call a meeting 
of the Board; provided, any member of the Board may waive notice of a meeting 
and the presence of a member of the Board at any meeting shall constitute a 
waiver of the notice of said meeting. A majority of the members of the Board 
shall constitute a quorum, and any act or decision of a majority of the members 
shall constitute an act or decision of the Board, except for the purposes and under 
the conditions of the provisions of G. S. 105-122 and 105-134. 

The Tax Review Board may employ a secretary and such clerical assistance as 
it deems necessary for the proper performance of its duties. All expenses of the 
Board shall be paid from sums appropriated from the contingency and emergency 
fund to the use of said Board. If the full time of such secretary and clerical staff 
should not be needed in connection with the duties of such Board, such secretary 
and staff can be assigned by the Board to other duties related to the tax program 
of the State. 

The regular sessions of the Tax Review Board shall be held in the city of Ra- 
leigh at the offices provided for the Board by the Superintendent of Public Build- 
ings and Grounds. The Board may in its discretion, hold other meetings at any 
place in the ‘State. (1953; c1302, 5) 791955, c- 1350, scl) 

Editor’s Note.—The 1955 amendment re- For brief comment on this section, see 
wrote this section. 31 N. C. Law Rev. 441. 


§ 105-269.3. Article applicable to gasoline and fuel taxes and gas- 
oline and oil inspection fees.—The provisions of this article shall be applicable 
to taxes levied under subchapter V of chapter 105 of the General Statutes and to 
inspection fees levied under chapter 119 of the General Statutes. (1963, c. 1169, 
SO) 

Editor’s Note.—The 1963 act adding this 
section became effective July 1, 1963. 


Article 10. 
Liability for Failure to Levy Taxes. 


§ 105-270. Repeal of laws imposing liability upon governing bodies 
of local units. — All laws and clauses of laws, statutes and parts of statutes, 
imposing civil or criminal liability upon the governing bodies of local units, or the 
members of such governing bodies, for failure to levy or to vote for the levy of 
any particular tax or rate of tax for any particular purpose, are hereby repealed, 
and said governing bodies and any and all members thereof are hereby freed and 
released from any civil or criminal liability heretofore imposed by any law or 
statute for failure to levy or to vote for the levy of any particular tax or tax rate 
for any particular purpose. (1933, c. 418.) 


SUBCHAPTER II. ASSESSMENT, LISTING AND 
COLEECLRION OF “TAXES: 


ArTIcLE 11. 
Short Title and Definitions. 


§ 105-271. Official title.—This subchapter may be cited as the Machinery 
Acty (19397 cA310)6, 15) 

Editor’s Note.—Some of the notes under State are collected under the operation of 
this subchapter relate to similar provisions what is known as the Machinery Act. 
of former statutes. Wade v. Commissioners, 74 N. C. 81 

The subject of taxation is regulated en- (1876). 
tirely by statutes, and the revenues of this 


§ 105-272. Definitions.—When used in this subchapter (unless otherwise 
specifically indicated by the context) : 
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(1) The term “person” means an individual, trust, estate, partnership, firm 
or company. 

(2) The term “corporation” includes associations, joint-stock companies, in- 
surance companies, and limited partnerships where shares of stock are 
issued, 

(3) The term “domestic” when applied to corporations or partnerships 
means created or organized under the laws of the State of North 
Carolina. 

(4) The term “foreign” when applied to corporations or partnerships means 
a corporation or partnership not domestic. 

(5) The term “Commissioner” means the Commissioner of Revenue. 

(6) The term “deputy” means an authorized representative of the Commis- 
sioner of Revenue or other commissioner or of the State Board of 
Assessment. 

(7) The term “taxpayer” means any person or corporation subject to a tax 
or duty imposed by the Revenue Act or Machinery Act, or whose 
property is subject to any ad valorem tax levied by the State or its 
political subdivisions. 

(8) The term “State license” means a license issued by the Commissioner 
of Revenue, usable, good and valid in the county or counties named in 
the license. 

(9) The term “State-wide license” means a license issued by the Commis- 
sioner of Revenue, usable, good and valid in each and every county 
in this State. 

(10) The term “intangible property” means patents, copyrights, secret 
processes and formulae, good will, trademarks, trade brands, fran- 
chises, stocks, bonds, cash, bank deposits, notes, evidences of debt, 
bills and accounts receivable, and other like property. 

(11) The term “tangible property’”” means all property other than intangible. 

(12) The term “public utility” as used in this subchapter means and in- 
cludes each person, firm, company, corporation and association, their 
lessees, trustees or receivers, elected or appointed by any authority 
whatsoever, and herein referred to as express company, telephone 
company, telegraph company, Pullman car company, freight line 
company, equipment company, electric power company, gas company, 
railroad company, union depot company, water transportation com- 
pany, street railway company, and other companies exercising the 
right of eminent domain, and such term, “public utility,” shall include 
any plant or property owned or operated by any such persons, firms, 
corporations, companies or associations. 

(13) The term “express company” means a public utility company engaged 
in the business of conveying to, from, or through this State, or part 
thereof, money, packages, gold, silver, plate, or other articles and 
commodities by express, not including the ordinary freight lines of 
transportation of merchandise and property in this State. 

(14) The term “telephone company” means a public utility company en- 
gaged in the business of transmitting to, from, through or in this 
State, or part thereof, telephone messages or conversations. 

(15) The term “telegraph company” means a public utility company en- 
gaged in the business of transmitting to, from, through, or in this 
State, or a part thereof, telegraph messages. 

(16) The term “Pullman car company” means a public utility company 
engaged in the business of operating cars for the transportation, ac- 
commodation, comfort, convenience, or safety of passengers, on or 
over any railroad line or lines or other common carrier lines, in 
whole or in part within this State, such line or lines not being owned, 
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(17) 


(18) 


(19) 


(20) 


(21) 


(22) 


(23) 


(24) 


(25) 


(26) 


(27) 


Cu. 105. Taxation § 105-272 


leased, and/or operated by such railroad company, whether such cars 
be termed sleeping, Pullman, palace, parlor, observation, chair, dining 
or buffet cars, or by any other name. 

The term “freight line company” means a public utility company en- 
gaged in the business of operating cars for the transportation of 
freight or commodities, whether such freight and/or commodities is 
owned by such company or any other person or company, over any 
railroad or other common carrier line or lines in whole or in part 
within this State, such line or lines not being owned, leased and/or 
operated by such railroad company, whether such cars be termed box, 
flat, coal, ore, tank, stock, gondola, furniture, refrigerator, fruit, meat, 
oil, or by any other name. 

The term “equipment company” means a public utility company en- 
gaged in the business of furnishing and/or leasing cars, of whatsoever 
kind or description, to be used in the operation of any railroad or 
other common carrier line or lines, in whole or in part within thir 
State, such line or lines not being owned, leased, or operated by such 
railroad company. 

The term “electric power company” means a public utility company en- 
gaging in the business of supplying electricity for light, heat and/or 
power purposes to consumers within this State. 

The term ‘gas company” means a public utility company engaged in 
the business of supplying gas for light, heat, and/or power purposes 
to consumers within this State. 

The term ‘‘waterworks company” means a public utility company en- 
gaged in the business of supplying water through pipes or tubing 
and/or similar manner to consumers within this State. 

The term “union depot company” means a public utility company en- 
gaged in the business of operating a union depot or station for rail- 
roads or other common carrier purposes. 

The term “water transportation company” means a public utility com- 
pany engaged in the transportation of passengers and/or property by 
boat or other watercraft, over any waterways, whether natural or 
artificial, from one point within this State to another point within this 
State, or between points within this State and points without this State. 
The term “street railway company” means a public utility company 
engaged in the business of operating a street, suburban or interurban 
railway, either wholly or partially within this State, whether cars 
are propelled by steam, cable, electricity, or other motive power. 

The term “railroad company” means a public utility company engaged 
in the business of operating a railroad, either wholly or partially with- 
in this State, or rights of way acquired or leased and held exclusively 
by such company or otherwise. 

The terms “gross receipts” or “gross earnings” mean and include the 
entire receipts for business done by any person, firm, or corporation, 
domestic or foreign, from the operation of business or incidental 
thereto, or in connection therewith. The gross receipts or gross 
earnings for business done by a corporation engaged in the operation 
of a public utility shall mean and include the entire receipts for busi- 
ness done by such corporation, whether from the operation of the 
public utility itself from any other source whatsoever. 

The terms “bank,” “banker,” “broker,” “stock jobber” mean and in- 
clude any person, firm, or corporation who or which has money em- 
ployed in the business of dealing in coin, notes, bills of exchange, or 
in any business of dealing, or in buying or selling any kind of bills of 
exchange, checks, drafts, bank notes, acceptances, promissory notes, 


490 


§ 105-273 Cu. 105. TAXATION § 105-273 
bonds, warrants or other written obligations, or stocks of any kind 
or description whatsoever, or receiving money on deposit. 


(28) The terms “collector” and “collectors” mean and include county, town- 
ship, city or town tax collectors, and sheriffs. 

(29) The terms “list takers” and “assessors” mean and include list takers, 
assessors and assistants. 


(30) The terms “real property,” “real estate,” “land,” “tract,” or “lot” 
mean and include not only the land itself, but also all buildings, struc- 
tures, improvements and permanent fixtures thereon, and all rights and 
privileges belonging or in anywise appertaining thereto, except where 
the same may be otherwise denominated by this subchapter or the 
Revenue Act. 

(31) The terms “‘shares of stock” or “shares of capital stock” mean and in- 
clude the shares into which the capital or capital stock of an incorpo- 
rated company or association may be divided. 

(32) The terms “tax” or “taxes” mean and include any taxes, special as- 
sessments, costs, penalties, and/or interest imposed upon property or 
other subjects of taxation. (1939, c. 310, s. 2.) 


Leasehold Estate.—A lease is a chattel tax and not to the State intangible tax. 


real, and as such is a species of intangible 
personal property. However the value of a 
leasehold estate is subject to ad valorem 


Bragg Investment Co. v. Cumberland 
County, 245 N. C. 492, 96 S. E. (2d) 341 
(1957). 


ARTICLE 12. 
State Board of Assessment. 


§ 105-273. Creation; officers.—The Director of the Department of Tax 
Research, the Commissioner of Revenue, the chairman of the Public Utilities 
Commission and the Director of Local Government are hereby created the State 
Board of Assessment with all the powers and duties prescribed in the subchap- 
ter. ‘The Commissioner of Revenue shall be the chairman of the said Board, and 
shall, in addition to presiding at the meetings of the Board, exercise the functions, 
duties, and powers of the Board when not in session. The Board may employ an 
executive secretary, whose entire time may be given to the work of the said Board, 
and is authorized to employ such clerical assistance as may be needed for the per- 
formance of its duties; all expenses of said Board shall be paid out of funds ap- 
propriated out of the general fund to the credit of the Department of Revenue of 


the State. 
$41; 

Cross Reference.—As to Department of 
Tax Research, see §§ 105-450 to 105-457. 

Editor’s Note. — The 1941 amendment 
rewrote this section. 

The 1947 amendment substituted “Com- 
missioner of Revenue” for “Director of the 
Department of Tax Research” in the sec- 
ond sentence. 

The 1961 amendment deleted the words 
“the Attorney General” formerly appear- 
ing after “Commission” in the first sen- 
tence. 

Suits against Former State Tax Commis- 
sion.—The former State Tax Commission 
(under the prior law corresponding to the 
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State Board of Assessment) acted as a 
body and in a corporate capacity, and an 
action or proceeding to compel that body 
to perform its ministerial duties must be 
brought against it in that capacity and not 
against its members, for its functions were 
not individual or personal, but corporate. 
Hence, mandamus to compel the refund of 
taxes alleged to have been paid under an 
excessive valuation of property would not 
lie against two of the commissioners as 
individuals. Jenkins Bros. Shoe Co. v. 
Travis, 168 N. C. 599, 84 S. E. 1036 (1915). 

Cited in Catholic Society, etc. v. Madison 
County, 74 F. (2d) 848 (1935). 
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§ 105-274. Oath of office. — The members of the Board shall take and 
subscribe to the constitutional oath of office and file the same with the Secretary 
of State. (1939, c. 310,;s, 2015) 

Cross Reference.—As to form of oath, Cited in Catholic Society, etc. v. Madison 
see § 11-7. County, 74 F. (2d) 848 (1935). 


§ 105-275. Duties of the Board.—The State Board of Assessment shall 
exercise general and specific supervision of the systems of valuation and taxation 
throughout the State, including counties and municipalities, and in addition it shall 
be and constitute a State Board of Equalization and Review of valuation and tax- 
ation in this State. It shall be the duty of said Board: 

(1) To confer with and advise boards of county commissioners, tax super- 
visors, assessing officers, list takers, and all others engaged in the 
valuation and assessment of property, in the preparation and keeping 
of suitable records, and in the levying and collection of taxes and 
revenues, as to their duties under this subchapter or any other act 
passed with respect to valuation of property, assessing, levying or 
collection of revenue for counties, municipalities and other subdivi- 
sions of the State, to insure that proper proceedings shall be brought 
to enforce the statutes pertaining to taxation and for the collection 
of penalties and liabilities imposed by law upon public officers, officers 
of corporations, and individuals failing, refusing or neglecting to com- 
ply with this subchapter; and to call upon the Attorney General or 
any prosecuting attorney in the State to assist in the execution of the 
powers herein conferred. 

(2) To prepare a pamphlet or booklet for the instruction of the boards of 
county commissioners, tax supervisors, assessing officers, list takers, 
and all others engaged in the valuation of property, preparing and 
keeping records, and in the levying and collecting of taxes and reve- 
nue, and have the same ready for distribution at least thirty (30) days 
prior to the date fixed for listing taxes. The said pamphlet or booklet 
shall, in as plain terms as possible, explain the proper meaning of this 
subchapter and the revenue laws of this State; shall call particular 
attention to any points in the law or in the administration of the laws 
which may be or which may have been overlooked or neglected; shall 
advise as to the practical working of the revenue laws and the Ma- 
chinery Act, and shall explain and interpret any points that seem to be 
intricate and upon which county or State officers may differ. 

(3) To hear and to adjudicate appeals from boards of county commission- 
ers and county boards of equalization and review as to property liable 
for taxation that has not been assessed or of property that has been 
fraudulently or improperly assessed through error or otherwise, to 
investigate the same, and if error, inequality, or fraud is found to 
exist, to take such proceedings and to make such orders as to cor- 
rect the same. In case it shall be made to appear to the State Board 
of Assessment that any tax list or assessment roll in any county in 
this State is grossly irregular, or any property is unlawfully or un- 
equally assessed as between individuals, between sections of a county, 
or between counties, the said Board shall correct such irregularities, 
inequalities and lack of uniformity, and shall equalize and make uni- 
form the valuation thereof upon complaint by the board of county 
commissioners under rules and regulations prescribed by it, not in- 
consistent with this subchapter: Provided, that no appeals shall be 
considered or fixed values changed unless notice of same is filed with- 
in sixty (60) days after the final values are fixed and determined by 
the board of county commissioners or the board of equalization and 
review, as hereinafter provided: Provided, further, that each tax- 
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payer or ownership interest shall file separate and distinct appeals: 
no joint appeals shall be considered except by and with consent of 
the State Board of Assessment. 

(4) To report to the General Assembly at each regular session, or at such 
other times as it may direct, the proceedings of the Board under sub- 
chapters II and III and such other information and recommendations 
concerning the public revenues as required by the General Assembly 
or that may be of public interest. Such reports, in the interest of up- 
to-date information, need not be printed, but shall be made available 
in a reasonably durable form. 

(5) To discharge such other duties as may be prescribed by law, and take 
such action, do such things, and prescribe such rules and regulations 
as may be needful and proper to enforce the provisions of this sub- 
chapter and the Revenue Act. 

(6) To prepare for the legislative committee of succeeding general assemblies 
such suggestions of revision of the revenue laws, including the Ma- 
chinery Act, as it may find by experience, investigation, and study to 
be expedient and wise. 

(7) To report to the Governor, on or before the first day of January of each 
year, the proceedings of said Board during the preceding year, with 
such recommendaitons as it desires to submit with respect to any 
matters touching taxation and revenue. 

(8) To keep full, correct and accurate records of its official proceedings. 

(9) To properly administer the duties prescribed by Schedule H, §§ 105- 
198 to 105-217, with respect to division and certification of taxes 
collected thereunder; the State Board of Assessment shall hear and 
pass upon any matters relative thereto. 

(10) To perform the duties imposed upon it with respect to the classifica- 
tion and assessment of property. (1939, c. 310, s. 202; 1955, c. 1350, 
s. 10.) 


Editor’s Note.—The 1955 amendment de- 
leted former subdivisions (4), (5) and (6) 
and renumbered the remaining subdivi- 
sions in proper numerical order. It also 
rewrote former subdivision (7), now sub- 
division (4). 

Review of Assessment.—Under the prior 
law original proceedings before the State 
Board of Assessment to have the value of 
property reduced for taxation would be 
disregarded and considered as a nullity 
when the question involved was solely 
whether such value theretofore fixed and 
agreed upon be reduced. Caldwell County 
v. Doughton, 195 N. C. 62, 141 S. E. 289 
(1928). 

Statutory Method of Assessment and 
Appeal Must Be Followed.—A particular 
board, such as the State Board of Assess- 


ment, given authority to assess or fix the 
value of property for taxation, is exercis- 
ing a quasi judicial function, and when a 
method is provided by the State for ap- 
peals from the exercise of this function, 
and the taxpayer fails to avail himself of 
it, he cannot bring an action to recover 
back that portion of the taxes so assessed 
which he claims to be illegal. The method 
provided by statute for assessment and «p- 
peal from the assessment must be followed. 
The fact of the instant case did not per- 
mit a variation of this rule. Manufacturing 
Co. v. Commissioners of Pender, 196 N. C. 
744, 147 S. E. 284 (1929). 

Applied in Catholic Society, etc. v. 
Madison County, 74 F. (2d) 848 (1935); 
In re Property of Pine Raleigh Corp., 258 
N. C. 398, 128 S. E. (2d) 855 (1963). 


§ 105-276. Powers of the Board.—To the end that the Board may prop- 
erly discharge the duties placed upon it by law, it is hereby accorded the follow- 


ing powers: 


(1) It may, in its discretion, prescribe the forms, books, and records that 
shall be used in the valuation of property and in the levying and col- 
lection of taxes, and how the same shall be kept; to require the county 
tax supervisors, clerks or boards of county commissioners, or auditor 
of each county to file with it, when called for, complete abstracts of 
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all real and personal property in the county, itemized by townships and 
as equalized by the county board of equalization and review; and to 
maxe such other rules and regulations, not included in this subchapter 
or the Revenue Act, as said Board may deem needful effectually to 
promote the purposes for which the Board is constituted and the sys- 
tems of taxation provided for in this and the Revenue Act. 


(2) The Board, its members or any duly authorized deputy shall have ac- 


cess to all books, papers, documents, statements, records and accounts 
on file or of record in any department of State, county or munici- 
pality, and is authorized and empowered to subpoena witnesses upon 
a subpoena signed by the chairman of the Board, directed to such wit- 
nesses, and to be served by any officer authorized to serve subpoenas ; 
to compel the attendance of witnesses by attachment to be issued by any 
superior court upon proper showing that such witness or witnesses have 
been duly subpoenaed and have refused to obey such subpoena or sub- 
poenas ; and to examine witnesses under oath to be administered by any 
member or authorized agent of the Board. 


(3) The Board, its members or any duly authorized deputy are authorized 


and empowered to examine all books, papers, records or accounts of 
persons, firms and corporations, domestic and foreign, owning prop- 
erty liable to assessment for taxes, general or specific, levied by this 
State or its subdivisions. Said Board, its members or any duly 
authorized deputy are also given power and authority to examine the 
books, papers, records or accounts of any person, firm or corporation 
where there is ground for believing that information contained in such 
books, papers, records and accounts is pertinent to the decision of any 
matter pending before said Board, regardless of whether such person, 
firm or corporation is a party to the proceeding before the Board. 
Books, papers, records or accounts examined under authority of this 
subdivision of this section shall be examined only after service of a 
proper subpoena, signed by the chairman of the Board and served by 
an officer authorized to serve subpoenas upon the person having the 
custody of such books, papers, records or accounts. 

Any person, persons, member of a firm, or any officer, director or 
stockholder of a corporation, bank or trust company who shall refuse 
permission to inspect any books, papers, documents, statements, ac- 
counts or records demanded by the State Board of Assessment, the 
members thereof, or any duly authorized deputy provided for in this 
subchapter or the Revenue Act, or who shall willfully fail, refuse, or 
neglect to appear before said Board in response to its subpoena or to 
testify as provided for in this subchapter and the Revenue Act, shall, 
in addition to all other penalties imposed in this subchapter or the 
Revenue Act, be guilty of a misdemeanor and fined and/or imprisoned 
in the discretion of the court. 


(4) The Board is authorized and empowered to direct any member or mem- 


bers of the Board to hear complaints, to make examinations and 
investigations, and to report his or their findings of fact and con- 
clusions of law to the Board. Upon demand of any party to an appeal 
pending before the Board, the Board shall send one of its members 
or a special representative designated by it to make an actual examina- 
tion of the property and other similar property in the same county 
and report to the Board. The cost of making said examination shall 
be advanced by the county: Provided, that in cases in which the 
examination is demanded by a taxpayer, if the Board’s decision does 
not substantially affirm the contentions of the taxpayer, the Board in 
its decision shall direct that the county advancing the cost may add 
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such cost to the taxes levied against the property. 

(5) The Board shall have power to certify copies of its records and proceed- 
ings, attested with its official seal, and copies of records or proceedings 
so certified shall be received in evidence in all courts in this State 
with like effect as certified copies of other public records. 

(6) The Board shall make available personally to the tax supervisors or 
county board of commissioners any information contained in any 
report to said State Board, or in any report to the Department of 
Revenue or other State department to which said State Board may 
have access, or any other information which said State Board may 
have in its possession which may assist said supervisors or com- 
missioners in securing an adequate listing of property for taxation or 
in assessing taxable property. Provided, that the State Board of 
Assessment may, upon written application of any county tax super- 
visor or person performing the function of county tax supervisor and 
approval by the chairman of the board of county commissioners, mail 
to such county tax supervisor an abstract of information contained in 
any of such reports relevant to the discovery or assessment of any tax- 
able property of any taxpayers of the county listed in such application. 

Except as herein specified, and except to the Governor or his au- 
thorized agent or solicitor or authorized agent of the solicitor of a dis- 
trict in which such information would affect the listing or valuation of 
property for taxes, the State Board shall not divulge or make public 
the reports made to it or to other State departments. Provided, this 
shall not interfere with the publication of assessments and decisions 
made by said Board or with publication of statistics by said Board; 
nor shall it prevent presentation of such information in any admin- 
istrative or judicial proceedings involving assessments or decisions of 
said Board. 

Information transmitted or made available to local tax authorities 
under this section shall not be divulged or published by such authori- 
ties, and shall be used only for the purposes of securing adequate tax 
lists, assessing taxable property and presentation in administrative or 
judicial proceedings involving such lists or assessments. 

(7) The Board is authorized to exercise all powers reasonably necessary to 
perform the duties imposed upon it by this subchapter or other acts 
of this’ State. (1939, ‘c: 310, s..203 ; 1945, c. 955; 1951, ¢. 7983) 

Editor’s Note.—The 1945 amendment re- The 1951 amendment added the proviso 
wrote the first paragraph of subdivi- to the first paragraph of subdivision (6). 
sion (6). 


§ 105-277. Sessions of Board, where to be held. — The regular ses- 
sions of the State Board of Assessment shall be held in the city of Raleigh at 
the office of the chairman, and other sessions may be called at any place in the 
State to be decided by the Board. (1939, c. 310, s. 204.) 


ArTICLE 13. 
Revaluation and Annual Assessment. 


§ 105-278. Revaluation of real property. — In the following years and 
in every eighth year thereafter, as of January first of said years, as set out here- 
in by divisions of counties, all real property shall be listed and assessed for ad 
valorem tax purposes: 

Division One — 1961: Alamance, Edgecombe, Gates, Martin, Mitchell, Nash, 
Perquimans, Randolph, Stanly, and Warren. 

Division ‘Two—1962: Alexander, Anson, Clay, Craven, Duplin, Durham, and 
Granville. 
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Division Three—1963: Beaufort, Burke, Chatham, Davie, Graham, Hertford, 
Johnston, McDowell, Mecklenburg, Moore, Pender, Rockingham, Sampson, Scot- 
land, and Watauga. 

Division Four — 1964: Avery, Camden, Cherokee, Cleveland, Cumberland, 
Guilford, Harnett, Haywood, Montgomery, Northampton, Wayne, and Wilkes. 

Division Five — 1965: Caldwell, Carteret, Columbus, Currituck, Davidson, 
Gaston, Greene, Hyde, Lee, Lenoir, Orange, Pamlico, Pitt, Richmond, Transyl- 
vania, and Washington. 

Division Six — 1966: Ashe, Buncombe, Chowan, Franklin, Henderson, Hoke, 
Jones, Madison, Pasquotank, Robeson, Rowan, and Swain. 

Division Seven — 1967: Alleghany, Bladen, Brunswick, Cabarrus, Catawba, 
Dare, Halifax, Macon, New Hanover, Polk, Stokes, Surry, Tyrrell, and Yadkin. 

Division Fight — 1968: Bertie, Caswell, Forsyth, Iredell, Jackson, Lincoln, 
Onslow, Person, Rutherford, Union, Vance, Wake, Wilson, and Yancey. 

Any county desiring to conduct a real property revaluation earlier than called 
for under the schedule provided in this section may do so upon adoption by the 
board of county commissioners of a resolution so providing, a copy of such reso- 
lution to be sent forthwith to the State Board of Assessment. Once the initial re- 
valuation date has been established for a given county, either under the schedule 
provided in this section, or by action of the board of county commissioners as 
herein provided, that county shall continue to hold revaluations each eighth year 
thereafter unless, in accordance with the procedure herein provided, an earlier 
date for revaluation shall be set, in which event a new schedule of octennial re- 
valuations shall thereby be established for such county. Revaluations held or to 
be held in any counties as of January 1, 1960 or 1961 are validated. 

Real property shall be appraised in such revaluation years by actual appraisal 
as provided in G. S. 105-295 and assessed in accordance with the provisions of 
G. ‘S. 105-294." (1939; c9310)'s. 3003 1941) cr 282 issih 159194 10438, 634505. 1; 
1945, ¢. 39°1947 Acu503 1949 8c. 8109 019515 cx847e 01053 6 cos IO) wc. eLe7 oe 
1957 'cP 1g 53 Ms et 1959 icn/ Annee) 


Local Modification —Alamance: 1959, c. 
264; Burke: 1959, c. 602; Columbus: 1959, 
c. 23; Hertford: 1959, c. 233; Iredell: 1959, 
c. 67; Johnston: 1959, c. 69; Lee: 1959, 
c. 803; Martin: 1959, c. 303; Pasquotank: 
1959, c. 71; Wilkes: 1959, c. 611. 

Editor’s Note—The 1959 amendment, 
effective as of Jan. 1, 1960, rewrote this 
section. 

Session Laws 1959, c. 704, s. 7, pro- 
vides: “Notwithstanding any express re- 
peal contained in this act or any repeal 
implied from its terms and provisions, the 


existing laws of the State relating to ad 
valorem taxation shall be and continue in 
full force and effect with respect to all 
acts and transactions done or occurring 
prior to January 1, 1960, affected or which 
ought to be affected by their terms and 
provisions, and with respect to all liabil- 
ities, criminal as well as civil, incurred or 
which ought to have been incurred with 
respect to such acts and transactions done 
or occurring prior to January 1, 1960.” 

Quoted in DeLoatch v. Beamon, 252 N. 
C. 754, 114 S. E. (2d) 711 (1960). 


§ 105-279, Listing and assessing in years other than revaluation 


years.—In the year 1960, and in other than revaluation years, all property, real 
and personal, subject to taxation, shall be listed for ad valorem tax purposes. 
Real property not subject to reassessment in such years shall be listed at the 
value at which it was assessed at the last revaluation. In all such years the fol- 
lowing property shall be assessed or reassessed : 

(1) All personal property (which for purposes of taxation shall include all 
personal property whatsoever, tangible or intangible, except personal 
property expressly exempted by law). 

(2) All machinery, service station equipment, merchandise and trade fix- 
tures, barbershop equipment, meat market equipment, restaurant and 
cafe fixtures, drugstore equipment and similar property not perma- 
nently affixed to the real estate. 
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(3) All real property (which for purposes of taxation shall include all lands 
within the State and all buildings and fixtures thereon and appurte- 
nances thereto) which: 


a. Was not assessed at the last revaluation conducted in accordance 


with the provisions of G. S. 105-278. 


b. Has increased in value to the extent of more than one hundred 


dollars ($100.00) by virtue of improvements or appurtenances 
(other than those listed in G. S. 105-294) added since the last 
assessment of such property. 


c. Has decreased in value to the extent of more than one hundred 


dollars ($100.00) by virtue of improvements or appurtenances 
(other than those listed in G. S. 105-294) damaged, destroyed, 
or removed since the last assessment of such property. 


d. Has increased or decreased in value to the extent of more than 


one hundred dollars ($100.00) by virtue of circumstances other 
than general economic increases or decreases since the last 
assessment of such property. In each such case the facts in 
connection with the increase or decrease in value of the specific 
tract, parcel, or lot shall be found by the Board of Equalization 
and entered upon the proceedings of said Board. 


e. Has increased or decreased in value because of a change in the 


acreage allotment for any farm commodity, when any such com- 
modity acreage allotment was assigned a fixed value per acre in 
the last revaluation of real property. In such event the county 
board of equalization and review is hereby authorized to adjust 
uniformly the assessed valuations of farm properties affected by 
such change in the acreage allotment. 


f. Has been subdivided into lots located on streets already laid out 


and open for travel, and sold or offered for sale as lots, since 
the date of the last assessment of such property. Provided, 
that where lands have been subdivided into lots, and more 
than five acres of any such subdivision remain unsold by the 
owner thereof, the unsold portion may be listed as land acre- 
age in the discretion of the tax supervisor. The provisions of 
this subsection shall apply to all cases of subdivision into lots, 
regardless of whether the land is situated within or without an 
incorporated municipality. 


g. Was last assessed at an improper figure as the result of a clerical 


error. 


h. Was last assessed at an improper figure as the result of an error 


in the listing of the number of acres in the tract or parcel or in 
the listing of the dimensions of the lot. In each such case the 
facts in connection with the error shall be found by the Board 
of Equalization and entered upon the proceedings of said 
Board. 


i. Was last assessed at a figure which (when compared with the 


assessment placed upon similar property in the county) was 
manifestly unjust at the time so assessed: Provided, that the 
power to reassess under this subdivision shall be exercised 
only by the Board of Equalization and Review, subject to ap- 
peal to the State Board of Assessment; provided, further, that 
no reassessment under the powers granted by this section shall 
be retroactive beyond the current year. (1939, c. 310, s. 301. 
1955, c. 901; 1959, c. 704, s. 2; 1963, c. 414.) 


Local Modification.—Guilford, as to sub- Cross Reference. — See Editor’s Note 
division (2): 1953, c. 345. under § 105-278. 


2D N.C.—32 
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Editor’s Note.—The 1955 amendment re- 
wrote subdivision (3). 

The 1959 amendment, effective as of 
Jan. 1, 1960, rewrote the first two sen- 
tences of the introductory paragraph, and 
paragraph “a” of subdivision (3). 

The 1963 amendment redesignated para- 
graphs e through h as f through i and in- 
serted new paragraph e in subdivision 
CG): 

Correction of Unjust and Inequitable 
Assessment.—When this section is read 
and considered, as it must be, with § 105- 
295, it is apparent that the legislature in- 
tended to authorize county board of equali- 
zation and review, when requested so to 
do, to correct any unjust and inequitable 
assessment. In re Property of Pine Ral- 


Cu. 105. TAXATION 
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eigh Corp., 258 N. C. 398, 128 S. E. (2d) 
855 (1963). 

If the county board of equalization and 
review refuses to act the taxpayer may 
appeal to the State Board of Assessment. 
In re Property of Pine Raleigh Corp., 258 
Neec, (398 i28hSi) Ey (2d)es55 (1962). 

The legislature never contemplated that 
an injustice done a taxpayer must continue 
for a period of years merely because he 
failed at the first opportunity to bring the 
injustice to the attention of the authority 
having the power to correct. In re Prop- 
erty of Pine Raleigh Corp., 258 N. C. 398, 
128 S. BE. (2d) 855 (19638). 

Quoted, as to subdivision (1), in Bragg 
Investment Co. v. Cumberland County, 
245 N. C. 492, 96 S. E. (2d) 341 (1957). 


§ 105-280. Date as of which assessment is to be made.—All prop- 
erty, real and personal, shall be listed or listed and assessed, as the case may be, in 
accordance with ownership and value as of the first day of April, one thousand 
nine hundred thirty-nine, and thereafter all property shall be listed or listed and 
assessed in accordance with ownership and value as of the first day of January 
each year. 

Whenever any real property is acquired after January first, and prior to July 
first, which property was not required to be listed for taxation on the first day ot 
January on account of the nontaxable character of the ownership of the same, 
such property shall be listed for taxation by the purchaser as of the time of pur- 
chase and shall be taxed for the fiscal year of the taxing unit beginning on July 
first of the year in which such real property is acquired. 

Such property shall be assessed for taxation by the county tax supervisor after 
ten days’ notice sent by registered mail to the person in whose name such prop- 
erty is listed. ‘The person in whose name such property is listed for taxation shall 
have the right to appeal to the board of county commissioners as to the valuation 
of said property in the event he is dissatisfied with the valuation placed thereon 
by the county tax supervisor within ten days after notice by mail of same, and the 
county board of commissioners shall have the authority given to it as a county 
board of equalization and, in determining and fixing the valuation of said prop- 
erty, the right of appeal therefrom by the taxpayer of the county shall be the 
same as provided for listings made on the regular date. 

In the event such property is acquired from any governmental unit which by 
contract is paying to the taxing unit payments in lieu of taxes for the fiscal 
period ending on the thirtieth day of June of the year in which such property is 
acquired, the tax on such property so acquired shall be one-half of the amount of 
the tax on such property as it would have been if regularly listed for taxation as 
of ownership on the first day of January. (1939, c. 310, s. 302; 1945, c. 973.) 

Editor’s Note—The 1945 amendment Applied in Kirkman Furniture Co. v. 


added the last three paragraphs. 

When Lien Attaches.—Under the former 
law the lien for taxes attached to realty on 
the first day of April of each year, the date 
on which land was required to be listed in 
the name of the owner. Bemis Hardwood 
Lbr. Co. v. Graham County, 214 N. C. 167, 
198 S. E. 843 (1938). 


Herman, 258 N.C. 733,129, S88, (edyisnt 
(1963). 

Cited in Bragg Investment Co. v. Cum- 
berland County, 245 N. C. 492, 96 S. E. 
(2d) 341 (1957). 


§ 105-281. Property subject to taxation.—All property, real and per- 
sonal, within the jurisdiction of the State, not especially exempted, shall be sub- 


ject to taxation. 
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Cotton, tobacco, other farm products, goods, wares, and merchandise which 
are held or stored for shipment to any foreign country, or held or stored at a 
seaport terminal awaiting further shipment after being imported from a foreign 
country through any seaport terminal in North Carolina, except any such prod- 
ucts, goods, wares, and merchandise which have been so stored for more than 
twelve months on the date as of which property is assessed for taxation, are here- 
by designated a special class of personal property and shall not be assessed for 
taxation. It is hereby declared to be the policy of this State to use its system 
of property taxation in such manner, through the classification of the aforemen- 
tioned property, as to encourage the development of the ports of North Carolina. 
For purposes of this section and of this subchapter, the term “property, real and 
personal,” as used in the first paragraph of this section, shall not include the 


property hereinabove in this paragraph so specially classified. 


US e701. C. LLOY, Ss. s. } 


Editor’s Note.—Session Laws 1961, c. 
1169, s. 8, which added the second para- 
graph of this section also proposed amend- 
ments to §§ 3 and 5 of article 5 of the 
Constitution. The act provided that the 
amendment to this section shall become 
effective upon the adoption of the proposed 
amendments at the next general election. 
The amendments were adopted by vote of 
the people at the general election held 
November 6, 1962. 

For cases construing a former statute, 
which defined what should be included as 
personal property, see Mecklenburg 
County v. Sterchi Bros. Stores, 210 N. C. 
79, 185 Ss. H. 454 (1936); Lawrence v. 
Shaw, 210 N. C. 352, 186 S. E. 504 (1936). 

All property privately owned within this 
State is subject to taxation unless exempt 
by strict construction of pertinent statute. 
Bragg Investment Co. v. Cumberland 
County, 245 N. C. 492, 96 S. E. (2d) 341 
(1957). 


(1939, c. 310, s 


lessee on lands within a military reserva- 
tion leased from the federal government, 
are subject to taxation by the county in 
which the property is situate, the im- 
provements as realty, and the stoves and 
refrigerators as tangible personal property. 
Bragg Investment Co. v. Cumberland 
County, 245 N. C. 492, 96 S. E. (2d) 341 
(1957). 

Taxation of Personal Property of Non- 
residents Is Constitutional—The taxation 
of personal property of nonresidents by 
this State when such personal property has 
acquired a taxable situs here does not vio- 
late the provisions of the 14th Amendment 
of the federal Constitution, the rule that 
personal property follows the domicile of 
the owner being subject to an excepti n 
when such personalty is held in such a 
manner as to create a “business situs” for 
the purpose of taxation. Mecklenburg 
County v. Sterchi Bros. Stores, 210 N. C. 
79, 185 S. E. 454 (1936), construing former 


Structures and improvements, together statute. 


with stoves and refrigerators, placed b- 


§ 105-282. Article subordinate to §§ 105-198 to 105-217.—None ot 
the provisions contained in any of the sections of this article shall be construed 
to conflict with Schedule H, $§ 105-198 to 105-217, but rather shall they be sub- 
ordinate thereto. (1939, c. 310, s. 304.) 


ARTICLE 14. 
Personnel for County Tax Listing and Assessing. 


§ 105-283. Appointment and qualifications of tax supervisors.—At 
or before the regular meeting on the first Monday in December, 1953, the board 
of county commissioners of each county shall appoint a county tax supervisor to 
serve for one year. At or before the regular meeting on the first Monday in 
December, 1954, the board of county commissioners of each county shall appoint 
a county tax supervisor to serve until the first Monday in July, 1955. At the 
regular meeting of each board of county commissioners on the first Monday in 
July, 1955, and biennially thereafter, each board of commissioners shall appoint 
a county tax supervisor to serve for two years. All such appointments shall be 
subject to the provisions of G. $. 105-284 concerning holding over until a suc- 
cessor has been appointed and has qualified and concerning removal for cause, 
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In appointing a county tax supervisor, each board of county commissioners 
shall select some person who shall, for one year immediately preceding the ap- 
pointment, have been a resident of the county, and whose experience in the ap- 
praisal and validation of real and personal property is satisfactory to the said 
board. 

In lieu of appointing a county tax supervisor, the board of commissioners may 
impose the duties and responsibilities of that position as outlined in this chapter 
upon the county accountant, auditor, all time chairman of the board of county 
commissioners, or other similar county official. (1939, c. 310, s. 400; 1953, c. 
970;s.1)) 

Editor’s Note.—The 1953 amendment re- 
wrote this section. 


§ 105-284. Term of office and compensation of tax supervisors.— 
Subject to the provisions of G. §. 105-283 concerning the appointments of tax 
supervisors to be made on the first Monday in December, 1953, and on the first 
Monday in December, 1954, the tax supervisor shall serve for two years, and 
until his successor is appointed and has qualified. The board of county commis- 
sioners may remove the tax supervisor at any time for cause. Any vacancy shall 
be filled by the board of county commissioners by appointment of a tax super- 
visor to serve for the period of the unexpired term of the vacating supervisor. 

The compensation of the county tax supervisor shall be fixed by the board of 
county commissioners, and he shall be allowed such expenses as the commissioners 
may approve. (1939, c. 310, s. 401; 1953, c. 970, s. 2.) 

Editor’s Note.—The 1953 amendment re- 
wrote this section. 


§ 105-285. Oath of office of supervisor.—Immediately after his appoint- 
ment, and before entering upon the duties of his office, the supervisor shall file 
with the clerk of the board of commissioners the following oath, subscribed and 
sworn to before the chairman of the board of commissioners or some other officer 
qualified to administer oaths: 


pk DS Dae en ee , County Tax Supervisor for ...... «Ae oftin se County, North 
Carolina, for the year ...... , do solemnly swear (or affirm) that I will discharge 
the duties of my office as supervisor according to the laws in force governing such 
office ; so help me, God. 


” 
@eeeeeeeeee eee eee ev esne eoeeeveeees 


(Signature) 
(1939, c. 310, s. 402.) 


§ 105-286. Powers and duties of tax supervisor. — (a) The super- 
visor shall have general charge of the listing and assessing of all property in the 
county in accordance with the provisions of law. 

(b) He shall appoint the list takers and assessors, subject to the approval of 
the commissioners, as hereinafter provided. 

(c) He shall, at any time following the appointment of list takers and asses- 
sors as prescribed by G. S. 105-287, but not later than the week preceding the 
date as of which property is to be assessed, convene the list takers and asses- 
sors for general instruction in methods of securing a complete list of all prop- 
erty in the county, and of assessing, in accordance with law, all property which 
is to be assessed during the approaching listing period. 

(d) He shall visit each list taker at least once during the period of listing, and 
shall confer with each list taker during said period as often as he or the list taker 
deems necessary, to the end that all property shall be listed and assessed accord- 
ing to law, and that assessments shall be equalized as between the various town- 
ships. 

(e) He shall have power to subpoena any person for examination under oath 
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and to subpoena any books, papers, records or accounts whenever he has rea- 
sonable grounds for the belief that such person has knowledge of such books, 
papers, records and accounts containing information which is pertinent to the dis- 
covery or the valuation of any property subject to taxation in the county, or 
which is necessary for compliance with the requirements as to what the tax list 
shall contain, hereinafter set forth. The subpoena shall be signed by the chair- 
man of the county board of equalization and served by an officer qualified to serve 
subpoenas. 

(f{) He may require that any or all persons, firms and corporations, domestic 
and foreign, engaged in operating any business enterprise in the county shall sub- 
mit, in connection with his or its regular tax list, a detailed inventory, statement 
of assets and liabilities, or other similar information pertinent to the discovery of 
valuation of property taxable in the county. Inventories, statements of assets and 
liabilities or other information not expressly required by this subchapter to be 
shown on the tax list itself, secured by the supervisor under the terms of this sub- 
section, shall not be open to public inspection. 

Any supervisor or other official disclosing information so obtained, except as 
such disclosure may be necessary in listing or assessing property or in adminis- 
trative or judicial proceedings relating to such listing or assessing, shall be guilty 
of a misdemeanor and punishable by fine not exceeding fifty dollars ($50.00), ex- 
cept that representatives of the North Carolina Department of Revenue shall up- 
on request of the Commissioner of Revenue, be allowed to examine such detailed 
inventories, statements of assets and liabilities, or similar information furnished 
by the taxpayers; provided, it shall be unlawful for the representatives or any 
agent or employee of the North Carolina Department of Revenue to divulge such 
information in any way as to identify any particular taxpayer, and the provisions 
of G. S. 105-259 shall apply. 

(g) He shall have power, for good cause, and prior to the first meeting of the 
board of equalization and review, to change the valuation placed upon any prop- 
erty by the list taker, provided such property is subject to assessment for the 
current year, and provided that notice of such change is given to the taxpayer 
prior to the meeting of said board. 

(h) He shall perform such other duties as may be imposed upon him by law, 
and shall have and exercise all powers reasonably necessary in the performance 
of his duties, not inconsistent with the Constitution or the laws of this State. 
(1939, c. 310, s. 403; 1957, c. 202; 1963, c. 302.) 

Editor’s Note—vThe 1957 amendment 1964, added all that part of the second par- 
rewrote subsection (c). agraph of subsection (f) following “fifty 

The 1963 amendment, effective Jan. 1, dollars ($50.00).” 


§ 105-287. Appointment, qualifications, and number of list takers 
and assessors.—Subject to the approval of the county commissioners, the su- 
pervisor, on or before the second Monday preceding the date as of which prop- 
erty is to be assessed, shall appoint some competent person to act as list taker 
and assessor in each township. With the approval of the commissioners the su- 
pervisor may appoint more than one such person for any township. If more 
than one list taker is appointed for a township, the supervisor, with the approval 
of the county commissioners, shall have power to allocate responsibility for tax 
listing and assessment between or among the list takers for that township as he 
deems most effective. In revaluation years three such persons shall be appointed 
in each township, and more than three may be appointed in townships in which 
is located an incorporated town or part of an incorporated town; and in such 
years, at the time of their appointment, such appointees shall have been residents 
of the county for at least twelve months: Provided, that in any county making 
horizontal adjustments in real property appraisals as provided in G. S. 105-294, 
the commissioners may appoint fewer than three list takers and assessors per 
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township: Provided, further, that in revaluation years the board of county com- 
missioners may appoint one list taker and assessor in each township if in addi- 
tion thereto at least two county-wide list takers and assessors are appointed; or 
said board may appoint not more than three qualified assessors to assess all real 
estate in the county. In every year the persons appointed shall be persons of char- 
acter and integrity, and shall have such experience in the valuation of types of prop- 
erty commonly owned in the county as shall satisfy the supervisor and the com- 
missioners. (1939, c. 310, s. 404; 1953, c. 970, s. 3; 1955, c. 1012, s. 1; 1959, 
c. 704, s. 3.) 


Local Modification. — Avery: 1961, c. ent second and third sentences in lieu 
254; Henderson: 1959, c. 104; Mecklen- of the former second sentence. 
burg: 1961, c. 246. The 1959 amendment, effective as of 
Cross Reference. — See Editor’s Note Jan. 1, 1960, substituted “revaluation” for 


under § 105-278. 

Editor’s Note—The 1953 amendment 
substituted “residents” for “resident free- 
holders” in the fourth sentence. 

The 1955 amendment inserted the pres- 


“quadrennial” near the beginning of the 
fourth sentence and in the second proviso. 
It also rewrote the first proviso. 

Cited in DeLoatch v. Beamon, 252 N. C. 
414 Sara 2d) eer GLO GO): 


§ 105-288. Term of office and compensation of list takers and as- 
sessors.—The list takers and assessors shall serve for such period as may be 
fixed by the commissioners. They shall receive for their services such compen- 
sation as the commissioners may fix. No list taker shall receive compensation 
until the supervisor has checked over the lists accepted by him, as hereinafter 
required, and certified that his work has been satisfactory. Each list taker shall 
make out his account in detail, specifying each day’s services, which account shall 
be audited by the county accountant and approved by the commissioners. (1939, 
c. 310, s. 405.) 


§ 105-289. Oath of list takers and assessors.—Before entering upon 
his duties each list taker and assessor shall take the following oath, which shall 
be filed with the clerk to the board of commissioners after having been subscribed 
and sworn to before some officer qualified to administer oaths: 


cl Maer atet nie eb Last “Paker! and Asséssor f0re. see tee. Township, 
AERA rete 2 a HN ese County, North Carolina, do hereby solemnly swear (or affirm) 
that I will discharge the duties of my office according to the laws in force that 
govern said office; so help me, God. 


(Signature ) 
(1939, c. 310, s. 406.) 


§ 105-290. Powers and duties of list takers and assessors.—(a) At 
least ten days before the date as of which property is to be assessed, each list 
taker shall post, in five or more public places in his township, a notice containing 
at least the following: 


(1) The date as of which property is to be assessed ; 

(2) The date on which listing will begin; 

(3) The date on which the listing will end; 

(4) The times and places between the last two dates mentioned at which lists 
will be accepted ; 

(5) A notice that all persons who, on the date as of which property is to 
be assessed, own property subject to taxation must list such property 
within the period set forth in the notice, and that failure to do so will 
subject such persons to the penalties prescribed by law. 


In townships in which more than one list taker has been appointed the posting 
of these notices shall be the duty of one of them, to be designated by the super- 
visor. 
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In case the period of listing in any township shall be extended by the commis- 
sioners, as hereinafter permitted, it shall be the duty of the list taker who first 
posted the notices to post new notices in the same places, giving notice of the ex- 
tension and notice of the times and places at which lists will be accepted during 
the extended period. 

(b) Each list taker shall attend the meeting referred to in subsection (c) of 
§ 105-286. 

(c) The list takers and assessors, under the supervision of the supervisor, shall 
secure lists of all real and personal property and polls subject to taxation in their 
townships, and shall assess all such property as is subject to assessment under 
the provisions of this subchapter. To this end they shall secure from each tax- 
payer or person whose duty it is to list property or poll in their respective town- 
ships a list containing the information hereinafter specified, and shall have the 
authority to visit any such person or his property, to investigate the value of any 
such property, and to examine under oath any such person present before them 
for the purpose of listing property. The supervisor may, in his discretion, re- 
quire any list taker and assessor to visit each person in his township whose prop- 
erty or poll is subject to taxation. 

(d) Each list taker and assessor shall have power to subpoena any person for 
examination under oath whenever he has reasonable grounds for belief that such 
person has knowledge which is pertinent to the discovery or valuation of prop- 
erty subject to taxation in his township or which is necessary for compliance with 
the requirements, hereinafter set forth, as to what the tax list shall contain. The 
subpoena shall be signed by the chairman of the county board of equalization and 
served by an officer qualified to serve subpoenas. 

(e) The list takers and assessors shall perform such duties in connection with 
the making up of the tax records and in connection with the discovery of unlisted 
property as hereinafter specified. 

(f) The list takers and assessors shall perform such other duties as may be 
by law imposed upon them; and they shall have and exercise all powers necessary 
to the proper discharge of their duties not inconsistent with the Constitution or 
the statutes of this State. (1939, c. 310, s. 407 ; 1953, c. 970, s. 4.) 


Editor’s Note—The 1953 amendment 
added the second sentence of subsection 


(d). 


§ 105-291. Employment of experts. — The board of county commis- 
sioners in each county, at the request of the county supervisor of taxation, may 
in their discretion employ one or more persons having expert knowledge of the 
value of specific kinds or classes of property within the county, such as mines, 
factories, mills and other similar property, to aid and assist the county super- 
visor of taxation and the list takers and assessors in the respective townships, 
or to advise with, aid and assist the board of equalization and review in arriv- 
ing at the true value in money of the property in the county. Such expert, or ex- 
perts, so employed by the board of county commissioners shall receive for their 
services such compensation as the board of county commissioners shall designate. 
(1939, c. 310, s. 408. ) 

Quoted in DeLoatch v. Beamon, 252 N. 

Curis. 114 52, ed) 711. (1980): 


§ 105-292. Assistant tax supervisors and clerical assistants.—The 
board of county commissioners may, in their discretion, upon the recommendation 
of the tax supervisor, appoint one or more assistant tax supervisors and employ 
such clerical assistants to the tax supervisor as they deem proper. The board of 
county commissioners may delegate to assistant tax supervisors appointed under 
this section responsibility for real property appraisal, the listing and appraisal of 
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business property, or such other duties as they deem advisable. Clerical assis- 
tants shall perform such duties as may be assigned them by the tax supervisor. 
Assistant tax supervisors and clerical assistants shall be appointed or employed 
and compensated for such terms as the county commissioners deem proper. 

The provisions of this section shall not apply to the following counties: Alle- 
ghany, Ashe, Avery, Caldwell, Catawba, Cherokee, Duplin, Franklin, Granville, 
Halifax, Hoke, McDowell, Martin, Perquimans, Randolph, Transylvania, and Wa- 
tauga. (1939, c. 310, s. 409; 1955, c. 866; 1963, c. 625.) 

Editor’s Note.—The 1955 amendment re- The 1963 amendment deleted “Bun- 
wrote this section and added the provi- combe” from the list of counties in the 
sions relating to assistant tax supervisors. second paragraph. 


§ 105-293. Tax commission.—In all counties having a tax commission, 
said commission shall do and perform all the duties required by this subchapter 
to be performed by county commissioners except levying taxes, and all expenses 
incurred by said tax commission or its appointees in accordance with this sub- 
chapter shall be paid by the county commissioners out of the general county funds. 


(1939, c. 310, s. 410.) 
Article 15, 


Classification, Valuation and Taxation of Property. 


§ 105-294. Taxes to be on uniform assessment basis as to class.— 
All property, real and personal, shall as far as practicable be appraised or valued 
at its true value in money. The intent and purpose of this section is to have all 
property and subjects of taxation appraised at their true and actual value in 
money, in such manner as such property and subjects of taxation are usually 
sold, but not by forced sale thereof; and the words “market value”, “true value”, 
or “cash value”, whenever used in this chapter, shall be held to mean for the 
amount of cash or receivables the property and subjects can be transmuted into 
when sold in such manner as such property and subjects are usually sold. 


In the year in which a revaluation of real property, conducted in a county un- 
der the provisions of G. S. 105-278, is to take effect, and annually thereafter, 
the board of county commissioners shall select and adopt some uniform percent- 
age of the amount at which property has been appraised as the value to be used 
in taxing property. The percentage selected shall be adopted by resolution of the 
board of county commissioners prior to the first meeting of the board of equall- 
zation and review, and such percentage shall be known as the assessment ratio. 
Before the adoption of the resolution, representatives of municipalities and other 
taxing authorities required by this section to use the assessments determined by 
the board of county commissioners shall be given an opportunity to make recom- 
mendations as to that assessment ratio which would provide a reasonable and 
adequate tax base in each such municipality or other taxing unit. The board shall 
give due consideration to any recommendation so made, but final action selecting 
and adopting the assessment ratio shall be taken by the board. Within ten days 
after adopting its assessment ratio, the board of county commissioners shall for- 
ward a certified copy of the adoption resolution to the State Board of Assess- 
ment. 

The percentage or assessment ratio selected shall be applied to the appraised 
value of all real and personal property subject to assessment in the county. The 
tax records of the county shall show for all property both the appraisal value 
and the assessed value for tax purposes. Taxes levied by all counties, municipali- 
ties, and other local taxing authorities shall be levied uniformly on assessments 
so determined. 

In the fourth year following revaluation of real property by actual appraisal 
as required by G. S. 105-278, each county shall review its appraisal values and 
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make whatever revisions are needed to bring them into line with current market 
or cash value, such revisions to be made horizontally only, by uniform percent- 
ages of increase or reduction rather than by actual appraisal and reassessment 
of individual properties. To the appraisal values thus revised, each county shall, 
for tax assessment purposes, apply the assessment ratio selected and adopted as 
hereinabove provided. 

It is hereby declared to be the policy of this State so to use its system of real 
estate taxation as to encourage the conservation of natural resources and the 
beautification of homes and roadsides, and all tax assessors are hereby instructed 
that in assessing real estate under the provisions of G. S. 105-279 they shall make 
no increase in the tax valuation of real estate as a result of the owner’s enterprise 
in adopting any one or more of the following progressive policies : 


(1) Planting and care of lawns, shade trees, shrubs and flowers for noncom- 
mercial purposes. 

(2) Repainting buildings. 

(3) Terracing or other methods of soil conservation, to the extent that they 
preserve values already existing. 

(4) Protection of forests against fire. 

(5) Planting of forest trees on vacant land for reforestation purposes (for 
ten years after such planting). 


It is hereby declared to be the policy of this State to use its system of real estate 
taxation in such manner as to encourage the conservation of natural resources 
and the abatement and prevention of water pollution, and all tax assessors are 
hereby instructed that in assessing real estate under the provisions of G. S. 105- 
279 they shall make no increase in the tax valuation of real estate as the result 
of the owner’s enterprise in installing or constructing waste disposal or water 
pollution abatement plants, including waste lagoons, or equipment, upon the con- 
dition that a certificate is furnished to the tax supervisor of the county, wherein 
such property is located, by the State Stream Sanitation Committee, certifying 
that said Committee has found as a fact that the waste treatment plant or pollu- 
tion abatement equipment purchased or constructed and installed as above de- 
scribed has actually been constructed and installed and that such plant or equip- 
ment complies with the requirements of said Committee with respect to such 
plants or equipment, that such plant or equipment is being effectively operated 
in accordance with the terms and conditions set forth in the permit, certificate 
of approval, or other document of approval issued by the State Stream Sanitation 
Committee, and that the primary purpose thereof is to reduce water pollution re- 
sulting from the discharge of sewage and waste and not merely incidental to other 
purposes and functions. (1939, c. 310, s. 500; 1953, c. 970, s. 5; 1955, c. 1100, 
Shes 1909, C, 002.) 

Local Modification.—Polk: 1963, c. 751. The 1959 amendment, effective as of 

Editor’s Note.—The 1953 amendment re- Jan. 1, 1960, rewrote the first paragraph 
wrote the latter part of the present fifth and inserted the second, third and fourth 
paragraph preceding the numbered listing paragraphs. 
therein. Cited in DeLoatch v. Beamon, 252 N. C. 

The 1955 amendment added the last 754, 114 S. E. (2d) 711 (1960). 
paragraph. 


§ 105-294.1. Agricultural products in storage. — Any agricultural 
product held in North Carolina by any manufacturer or processor for manufac- 
turing or processing, which agricultural product is of such nature as customarily 
to require storage and processing for periods of more than one year in order to 
age or condition such product for manufacture, is hereby classified as a special 
class of property under authority of § 3, article V of the Constitution. Such agri- 
cultural products so classified shall be taxed uniformly as a class in each local 
taxing unit at sixty per cent (60%) of the rate levied for all purposes upon real 
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estate and other tangible personal property by said taxing unit in which such agri- 
cultural product is listed for taxation. (1947, c. 1026; 1961, c. 1169, s. 6.) 


Local Mbodification.—Lenoir: 1961, c. 
1090. 

Editor’s Note.—The 1961 act rewriting 
this section also proposed amendments to 
§§ 3 and 5 of article 5 of the Constitution. 
The act provides that the amendment of 


this section shall become effective only 


upon the adoption of the proposed amend- 
ments. The amendments were adopted by 
vote of the people at the general election 
held November 6, 1962. 

For discussion of section prior to its 
amendment in 1961, see 25 N. C. Law 
Rev. 463. 


§ 105-294.2. Peanuts; year following year in which grown.—Pea- 
nuts held in North Carolina in the year following the year in which such pea- 
nuts are grown are hereby classified as a special class of property under au- 
therity of § 3, article V of the Constitution. Such peanuts so classified shall be 
taxed uniformly as a class in each local taxing unit at twenty per cent (20%) 
of the rate levied for all purposes upon real estate and other tangible personal 
property by said taxing unit in which such peanuts are listed for taxation. (1955, 
c. 697, s. 1; 1961, c. 1169, s. 7.) 


Editor’s Note—The 1961 act rewriting 
this section also proposed amendments to 
§§ 3 and 5 of article 5 of the Constitution. 


upon the adoption of the proposed amend- 
ments. The amendments were adopted by 
vote of the people at the general election 


The act provides that the amendment of held November 6, 1962. 


this section shall become effective only 


§ 105-294.3. Baled cotton for manufacture or processing in State. 
—Cotton in bales held for manufacture or processing in North Carolina is hereby 
classified as a special class of property under authority of § 3, article V of the 
Constitution. Such cotton so classified shall be taxed uniformly as a class in each 
local taxing unit at fifty per cent (50%) of the rate levied for all purposes upon 
real estate and other tangible personal property by said taxing unit in which such 
cotton is listed for taxation. This classification shall not be held to repeal any 
other classification or exemption granted to cotton under any existing law of 
State-wide application. (1961, c. 1169, s. 7%.) 

Editor’s Note.—The 1961 act which the adoption of the proposed amendments. 


added this section also proposed amend- 
ments to §§ 3 and 5 of article 5 of the 
Constitution. The act provides that this 


The amendments were adopted by vote 
of the people at the general election held 
November 6, 1962. 


section shall become effective only upon 


§ 105-294.4. Individual family fallout shelters.—Individual family fall- 
out shelters meeting the criteria and standards of the Office of Civil Defense, United 
States Department of Defense, when constructed to protect an individual family 
from radioactive fallout, are hereby classified as a special class of property under 
authority of § 3, article V of the Constitution. Such fallout shelters shall be sub- 
ject to taxation in each local taxing unit only to the extent that the appraised 
value of such shelter, separate and apart from any structure to which the shelter 
is attached or within which the shelter is constructed, exceeds two thousand dol- 
lars ($2,000.00). Where two or more families join in the construction of such a 
shelter for their common use, an exclusion of two thousand dollars ($2,000.00) 
Thi be allowed from the total appraised value for each such family. (1963, c. 

40. 

Editor's Note.—The act inserting this 

section is made effective as of January 1, 


1964, for taxes listed as of January 1, 1964, 
and the years thereafter. 


§ 105-295. Appraisal of real property; land and buildings.—In ap- 
praising real property for tax purposes as required by G. S. 105-278, G. S. 105- 
279, and G. S. 105-294, it shall be the duty of the county tax supervisor to see 
that every lot, parcel, tract, building, structure, and other improvement being 
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appraised actually be visited and observed by a competent appraiser, either one 
appointed under the provisions of G. S. 105-287 or one employed under the pro- 
visions of G. S. 105-291. It shall also be the duty of the county tax supervisor 
to provide for the development and compilation of standard uniform schedules of 
values to be used in appraising real property in the county. Such schedules shall 
be prepared prior to each revaluation as required by G. S. 105-278, shall be in 
written or printed form, and shall be prepared in sufficient detail to enable ap- 
praisers to adhere to them in appraising the kinds of real property commonly 
found in the county. The schedules of values so developed shall be made avail- 
able for public inspection upon request. 


In determining the value of land the assessors shall consider as to each tract, 
parcel or lot separately listed at least its advantages as to location, quality of soil, 
quantity and quality of timber, water power, water privileges, mineral or quarry 
or other valuable deposits, fertility, adaptibility for agricultural, commercial or 
industrial uses, the past income therefrom, its probable future income, the present 
assessed valuation, and any other factors which may affect its value. 


In determining the value of a building the assessors shall consider at least its 
location, type of construction, age, replacement, cost, adaptability for residence, 
commercial or industrial uses, the past income therefrom, the probable future in- 
come, the present assessed value, and any other factors which may affect its value. 
Buildings partially completed shall be assessed in accordance with the degree of 
completion on the day as of which property is assessed. 


For each tract, parcel, lot or group of contiguous lots a separate property rec- 
ord shall be prepared. Said record shall be designed to show the information re- 
quired for compliance with the provisions of G. S. 105-306 dealing with real prop- 
erty as well as that required for compliance with the provisions of this section. 
The intent and purpose of this section is to require that individual property rec- 
ords be maintained in sufficient detail to enable property owners to ascertain the 
method and standards of value by which properties are valued. (1939, c. 310, 
s. 501; 1959, c. 704, s. 4.) 


Cross References. — See Editor’s Note 
under § 105-278. As to correction of un- 
just and inequitable assessments, see note 
to § 105-£79. 

Editor’s Note. — The 1959 amendment, 
effective as of January 1, 1960, added “Ap- 
praisal of real property” to the caption, 
and added the first and fourth paragraphs. 

Net income produced is an element 
which may properly be considered in deter- 
mining value, but it is only one element. 
In re Property of Pine Raleigh Corp., 258 
Ne GS9S) ese Omen (2d) SopmULIG3 )/. 

But Fact-Finding Board May Also Con- 
sider Earning Capacity.—If it appears that 
the income actually received is less than 
the fair earning capacity of the property, 


the earning capacity should be substituted 
as a factor rather than the actual earnings. 
The fact-finding board can properly con- 
sider both. In re Property of Pine Raleigh 
Corp., 258 N. C. 398, 128 S. E. (2d) 855 
(1963). 

In this section, “the past income there- 
from, its probable future income,” is not 
necessarily actual income. The language 
is sufficient to include the income which 
could be obtained by the proper and effi- 
cient use of the property. In re Property 
of Pine Raleigh Corp., 258 N. C. 398, 128 
S. E. (2d) 855 (1963). 

Quoted in DeLoatch v. Beamon, 252 N. 
C. 754, 114 S. E. (2d) 711 (1960), 


ArTIcLE 16. 


Exemptions and Deductions. 


§ 105-296. Real property exempt.—The following real property, and no 


other, shall be exempted from taxation: 


(1) Real property owned by the United States or this State, and real prop- 
erty owned by the State for the benefit of any general or special fund 
of the State, and real property lawfully owned and held by counties, 
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cities, townships, rural fire protection districts, or school districts, 
used wholly and exclusively for public or school purposes. The re- 
peal of the exemption of real property indirectly owned by federal, 
State, or local governments shall be effective for the tax year 1943, 
and such property indirectly owned shall be placed upon the tax books 
for 1943 and subject to the tax rates levied on real estate in the year 
1943. 


(2) Real property, tombs, vaults and mausoleums set apart for burial pur- 
poses, except such as are owned and held for purposes of sale or 
rental. 


(3) Buildings, with the land upon which they are situated, lawfully owned 
and held by churches or religious bodies, wholly and exclusively used 
for religious worship or for the residence of the minister of any 
such church or religious body or occupied gratuitously by one other 
than the owner which if it were the owner, would qualify for the ex- 
emption under this section, together with the additional adjacent land 
reasonably necessary for the convenient use of any such building. 


(4) Buildings, with the land occupied, wholly devoted to educational pur- 
poses, belonging to and exclusively occupied and used by public li- 
braries, museums, colleges, academies, industrial schools, seminaries, 
and any other institutions of learning, together with such additional 
land owned by such libraries and educational institutions as may be 
reasonably necessary for the convenient use of such buildings, and 
also such other buildings and facilities located on the premises of 
such institutions as may be reasonably necessary and useful in the 
functional operation of such institutions: Provided, however, that the 
exemption of this subdivision shall not apply to any institution orga- 
nized or operated for profit, or if any officer, shareholder, member, 
or employee thereof or other individual shall be entitled to receive any 
pecuniary profit from the operations thereof, except reasonable compen- 
sation for services. 


(5) Real property belonging to, actually and exclusively occupied by Young 
Men’s Christian Associations and other similar religious associations, 
orphanages, or other similar homes, hospitals and nunneries not con- 
ducted for profit, but entirely and completely as charitable. 

(6) Buildings, with the land actually occupied, belonging to the American 
Legion or Post of the American Legion, or any other veterans’ orga- 
nization chartered by Congress or organized and operated on a State- 
wide or nation-wide basis, or any post or other local organization 
thereof, or any benevolent, patriotic, historical, or charitable associa- 
tion used exclusively for lodge purposes by said societies or associa- 
tions, together with such additional adjacent land as may be neces- 
sary for the convenient use of the buildings thereon. 

(7) The exemptions granted in subdivisions (3), (4), (5), (6) and (10) 
of this section shall apply to real property of foreign religious, chari- 
table, educational, literary, benevolent, patriotic or historical corpo- 
tions, institutions or orders when such property is exclusively used 
for religious, charitable, educational or benevolent purposes within this 
State. 

(8) The real property of Indians who are not citizens, except lands held by 
them by purchase. 

(9) Real property falling within the provisions of § 55-11, appropriated ex- 
clusively for public parks and drives. 

(10) Real property actually used for hospital purposes, including homes for 
nurses employed by or in training in such hospitals, held for or owned 
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by hospitals organized and operated as nonstock, nonprofit, charitable 
institutions, without profit to the members or their successors, not- 
withstanding that patients able to pay are charged for services rendered: 
Provided, all revenues or receipts of such hospitals shall be used, in- 
vested, or held for the purposes for which they are organized; and 
provided, further, that where hospital property is used partly for such 
hospital purposes and partly rented out for commercial and business 
purposes, then only such proportion of the value of such building and 
the land on which it is located shall be exempt from taxation as is 
actually used for such hospital purposes. The provisions of this sec- 
tion shall be effective as to taxes for the year one thousand nine hun- 
dred and thirty-six and subsequent years. 


(11) Real property, or so much thereof, which is used exclusively for waste 


disposal or water pollution abatement plants, including waste lagoons, 
designed to abate, reduce, or prevent pollution of water. This exemp- 
tion is allowed only upon the condition that a certificate is furnished 
to the tax supervisor of the county, wherein such property is located, 
by the State Stream Sanitation Committee, certifying that said Com- 
mittee has found as a fact that the waste treatment plant, including 
waste lagoons, or pollution abatement equipment above described has 
been constructed or installed thereon and that such plant or equipment 
complies with the requirements of said Committee with respect to such 
plants or equipment, that such plant or equipment is being effectively 
operated in accordance with the terms and conditions set forth in the 
permit, certificate of approval, or other document of approval issued 
by the State Stream Sanitation Committee, and that the primary pur- 
pose thereof is to reduce water pollution resulting from the discharge 
of sewage and waste and not merely incidental to other purposes and 
functions. The exemption herein provided for shall be applicable only 
with respect to taxes levied in 1955 and subsequent years. 


(12) Buildings with the land upon which they are situated, together with 


the additional adjacent land reasonably necessary for the convenient 
use of such buildings, lawfully owned and held by churches or other 
religious bodies or organizations, and used for the general or pro- 
motional offices or headquarters of such churches or religious bodies 
or organizations. 


(13) Notwithstanding any of the other provisions of this section, when any 


Local 


Modification.— Pitt: 


building and additional adjacent land necessary for the convenient 
use of said building belongs to an organization enumerated in sub- 
divisions (3) through (7) or (10) or (12) of this section and a part 
thereof is devoted to the purposes for which an exemption from ad 
valorem taxes would be allowed by said subdivisions if the entire build- 
ing and grounds were exclusively used for such purposes, then such 
property shall be exempt from ad valorem taxes to the extent of that 
pro rata, parti'so, tused: (1939, ‘c3102's:, 6004/1941; ¢,125,'ss.:1,. 2; 
19435. 'c. 634, (Se lo ee FOG wae bono cZ50 ns) bre,” 1:100;,'s. 
221959 the SLL el wok, Sa l08) 


1955, c. 113. therefrom is exclusively used for” formerly 


Cross Reference.—As to liability of mu- 
nicipal property for county taxes, see note 
under § 105-3. 

Editor’s Note.—The 1941 amendment in- 
serted subdivision (10) and inserted the 
reference thereto in subdivision (7). 

The 1943 amendment rewrote subdivi- 
sion (1) and struck out former subdivision 
(7). It also struck out “or the income 
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appearing after “for” in present subdivi- 
sion (7). 

The 1945 amendment inserted in subdivi- 
sion (6) the reference to other veterans’ 
organizations. 

The first 1955 amendment inserted “rural 
fire protection districts” in the first sen- 
tence of subdivision (1). The second 1955 
amendment added subdivision (11). 


§ 105-296 


The first 1959 amendment added subdi- 
visions (12) and (13), and provided that 
it shall be in full force and effect begin- 
ning with the taxes which fall due on the 
first Monday in October, 1959, and there- 
after. The second 1959 amendment re- 
wrote subdivision (4). 

The 1961 amendment inserted near the 
middle of subdivision (3) “or occupied 
gratuitously by one other than the owner 
which if it were the owner, would qualify 
for the exemption under this section.” 

For comment on the 1941 amendment, 
see 19 N. C. Law Rev. 520; on the 1943 
amendment, see 21 N. C. Law Rev. 371. 
For article on exemption of property 
owned by the State and municipal corpora- 
tions, see 16 N. C. Law Rev. 309. 

As to extent of power of the legislature 
to exempt, see United Brethren v. Forsyth 
County Com’rs, 115 N. C. 489, 20 S. E. 626 
(1894). As to the use to which property 
devoted being controlling, see State v. Ox- 
ford Seminary Constr. Co., 160 N. C. 582, 
76 S. E. 640 (1912). And see note under 
Const. AtteV, Sap: 

Construction of Section. — Statutes 
exempting specific property from taxation 
because of the purposes for which such 
property is held and used, are and should 
be construed strictly, when there is room 
for construction, against exemption and in 
favor of taxation. However, it is not 
meant that the statute shall be stintingly 
or even narrowly construed, but it does 
mean that every thing shall be excluded 
from its operation which does not clearly 
come within the scope of the language 
used. Southeastern Baptist ‘Theological 
Seminary, Inc. v. Wake County, 251 N. C. 
775, 112.8. E. (2d) 528 (1960). 

The property of a cemetery association 
is exempt from ad valorem taxes by virtue 
of subdivision (2). Raleigh Cemetery Ass’n 
v. Raleigh, 235 N. C. 509, 70 S. E. (2d) 
506 (1952). 

But this section does not authorize the 
exemption of such property from a local 
improvement assessment made pursuant to 
and in conformity with the law authorizing 
such assessment. No land in a municipality 
is exempt from assessment for local im- 
provements. Raleigh Cemetery Ass’n v. 
Raleigh, 235 N. C. 509, 70 S. E. (2d) 506 
(1952). See § 160-85 (4). See also annota- 
tions under Art. V, § 5, N. C. Const. 

Property Used for Religious, Charitable, 
etc., Purposes.—It is fundamental that the 
property of religious or charitable institu- 
tions, to be exempt, must be used ex- 
clusively for the purposes enumerated, and 
the rents arising from such property must 
be so applied. Southern Assembly  v. 
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Palmer, 166 N. C. 75, 82 S. E. 18 (1914). 
See also, United Brethren v. Commis- 
sioners, 115 N. C. 489, 20 S. E. 626 (1894). 

Plaintiff association was empowered by 
its charter inter alia to hold real estate 
provided the profits therefrom, if any, were 
used for the benefit of widows and orphans 
of deceased members or for such chari- 
table and benevolent purposes as it deemed 
necessary or expedient to the successful 
prosecution of its charter provisions. Dur- 
ing the years 1934 through 1939 it owned a 
building in which it maintained its lodge 
rooms and rented the remainder of the 
building for use as offices and stores on 
the basis of a commercial enterprise and 
used the entire rents therefrom for repairs 
and the payment of the mortgage in- 
debtedness on the building. It was held 
that since the building was held for busi- 
ness or commercial purposes it was sub- 
ject to the assessment of ad valorem taxes 
of the city and county in which it was 
situate for the years in question. Sir 
Walter Lodge, etc. v. Swain, 217 N. C. 
632, 9 S. E. (2d) 365 (1940). 

Same; Former Exemption Held Un- 
constitutional Though the former ex- 
emptions contained in subdivision (7) were 
broad enough in their terms to exempt 
business property owned by an educational 
institution and rented for offices and busi- 
ness purposes to private enterprises, the 
net profit derived therefrom being devoted 
exclusively to educational purposes, they 
were, when applied to the facts, beyond the 
scope of the constitutional grant of per- 
missive power of exemption contained in 
Art. V, § 5 of the Constitution, and there- 
fore the property was subject to ad valo- 
rem assessment and taxation. Rockingham 
County v. Board of Trustees, 219 N. C. 
342, 13 S. E. (2d) 618 (1941). 

Land Adjacent to Church.—A lot pur- 
chased by trustees of a church for the pur- 
pose of erecting a new church, and, pend- 
ing the accumulation of sufficient funds to 
erect the new church, used exclusively for 
religious purposes, is property adjacent to 
the church property and reasonably neces- 
sary for the convenient use of the church 
property within the meaning of subdivision 
(3) exempting such property from taxa- 
tion, even though the lot purchased, be- 
cause of unavailability of adjoining land, 
is four or five blocks distant from the 
church, the word “adjacent” meaning lying 
close together but not necessarily in con- 
tact. Harrison vy. Guilford County, 218 
Ne CAs aloe Sr rs (2d) 269 (1940). 

The words of subdivision (4) of this 
section, given their ordinary meaning, are 
clear and require no construction. South- 
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eastern Baptist Theological Seminary, Inc. 
v. Wake County, 251 N. C. 775, 112 S. E. 
(2d) 528 (1960). 

Foreign Eleemosynary Corporations.— 
By an interpretation of a former statute 
which some thought to be unnecessarily 
literal, the court had held foreign elee- 
mosynary corporations deprived of the 
exemptions otherwise granted to such 
organizations on property used in their 
work in the State. Catholic Soc. v. Gentry, 
2100N. Ca.579, 187.5.) En 795 (1.936). Lhe 
exemptions are now granted in specific 
terms by subdivision (7) of this and the 
following section. 15 N. C. Law Rev. 391. 

Subdivision (10) Retroactive. — Pied- 
mont Memorial Hospital v. Guilford 
County, 221 N. C. 308, 20 S. E. (2d) 332 
(1942). 

Same; Does Not Authorize Refund.— 
The 1941 act adding subdivision (10) to 
this section and amending § 105-298 con- 
tains no provision authorizing refund of 
taxes theretofore paid by nonprofit hospi- 
tals nor machinery for the recovery of 
such taxes, and therefore a hospital which 
paid real property taxes for 1940 under 
protest and unsuccessfully sued for their 
recovery under § 105-267 is not empowered 
by the act of 1941 to maintain another suit 
for the recovery of the same taxes. Pied- 


mont Memorial Hospital v. Guilford 
County. oe le Ne: Gao 0s eeOnomta(ed)msce 
(1942). 


Plaintiff hospital instituted suit to re- 
cover ad valorem taxes for the year 1940, 
paid by it under protest. On appeal it was 
held that the hospital was liable for taxes 
for that year, and final judgment was en- 
tered in accordance therewith. Thereafter 
the hospital, upon the same agreed facts, 
instituted suit to recover the same taxes, 
upon its contention that the 1941 amend- 
ment exempted its property from taxation 
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retroactively. It was held that the act ot 
1941, in so far as the status of plaintiff 
hospital for taxes for the year 1940 was 
concerned, was an attempt to annul the ef- 
fect of a final judgment, and was unconsti- 
tutional and void. Piedmont Memorial 
Hospital v. Guilford County, 221 N. C. 308, 
20 S. E. (2d) 332 (1942). See §§ 105-297, 
105-298 and notes. 

Property of Hospital Held Not Exempt. 
—The property of a hospital organized as 
a business corporation and charging all 
patients according to a fixed schedule is 
not exempt from taxation, under this sec- 
tion or those immediately following, al- 
though patients unable to pay were re- 
lieved of payment and classified as char- 
ity patients, and although its stockholders, 
though not waiving their right to divi- 
dends, did not expect to receive dividends 
when they subscribed for stock, and no 
dividends were paid thereon for the years 
for which taxes were assessed, the hospital 
not being a charitable corporation, nor its 
property used entirely for charitable pur- 
poses. Salisbury Hospital v. Rowan 
County, 205 N. C. 8, 169 S. E. 805 (1933). 

Institution Does Not Become Agency 
of State by Reason of Exemption.—It can- 
not be said that a purely local church, 
school or hospital becomes an instrumen- 
tality of the State, and subject to its con- 
trol, by simply having its property exempt 
from ad valorem taxes. Simkins y. Moses 
H. Cone Memorial Hospital, 211 F. Supp. 
628 (1962). 

Cited in Madison County vy. Catholic 
Society of Religious, etc., Education, 213 
N. C. 204, 195 S. E. 354 (1938); Guilford 
College v. Guilford County, 219 N. C. 347, 
13 S. E. (2d) 622 (1941); Petition of 
Vanderbilt University, 252 N. C. 743, 114 
S. E. (2d) 655 (1960). 


§ 105-296.1. Timberland owned by State.—Any State department or 
agency owning timberland or leasing, controlling or administering timberland 
owned by the State, shall pay to each county in which said timberland is situated 
an amount equal to fifteen per cent (15%) of proceeds of the gross sales of trees, 
timber, pulpwood, and any forest products from said timberland, and said funds 
shall, when received, be placed in the account of the county general fund. Where 
the said timberland consists of a tract situated in more than one county and the 
timber, trees, pulpwood, or forest products are sold, or cut, removed and sold 
from the entire tract, then the percentage of gross sales as herein prescribed shall 
be divided and paid to said county boards on the basis of the acreage located in 
the respective counties: Provided, this section shall not apply to the proceeds of 
sale of trees, timber, pulpwood, or forest products paid to or received by the State 
Board of Education, or any other State educational institution, or the North 
Carolina Department of Agriculture from its research stations and experimental 
farm lands; provided, further, that where State forests are held, leased, or ad- 
ministered by the Prison Department, or as held, leased or administered by the 
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Department of Conservation and Development as provided by G. S. 113-34, or by 
the Wildlife Resources Commission, said departments, instead of payment as 
above prescribed, may elect permanently to subject such State forests to county 
taxes assessed on the same basis as are private lands, and pay said taxes from the 
proceeds of revenue received and collected by said departments to the board of 
county commissioners of the county in which said forest is situated, but all fire 
towers, buildings and all other permanent improvements shall be exempt from 
assessment. Provided that the provisions of this section shall not apply to lands 
under the control of the Hospitals Board of Control. (1957, c. 988, s. 1; 1963, 
G. 11209) 

Editor’s Note.—The act inserting this near the beginning of this section and in- 
section became effective January 1, 1958. serted “or by the Wildlife Resources Com- 

The 1963 amendment substituted “fifteen mission” in the second proviso. 
per cent (15%)” for “ten per cent (10%)” 


§ 105-297. Personal property exempt. — The following personal prop- 
erty, and no other, shall be exempt from taxation: 


(1) Personal property, directly or indirectly owned by this State and by 
the United States, and that lawfully owned and held by the counties, 
cities, towns, rural fire protection districts, and school districts of the 
State, used wholly and exclusively for county, city, town, fire protec- 
tion district, or public school purposes. 

(2) The furniture and furnishings of buildings lawfully owned and held by 
churches or religious bodies, wholly and exclusively used for religious 
worship or for the residence of the minister of any church or religious 
body, and private libraries of such ministers and the teachers of the 
public schools of this State. 

(3) The furniture, furnishings, books, and instruments contained in build- 
ings wholly devoted to educational purposes, belonging to and ex- 
clusively used by churches, public libraries, colleges, academies, in- 
dustrial schools, seminaries, or other institutions. 

(4) The endowment and invested funds of churches and other religious as- 
sociations, charitable, educational, literary, benevolent, patriotic or 
historical institutions, associations or orders, when the interest or in- 
come from said funds shall be used wholly and exclusively for reli- 
gious, charitable, educational or benevolent purposes, or to pay the 
principal or interest of the indebtedness of said associations. 

(5) Personal property belonging to Young Men’s Christian Associations and 
other similar religious associations, orphan and other similar homes, 
reformatories, hospitals, and nunneries which are not conducted for 
profit and entirely and completely used for charitable and benevolent 
purposes. 

(6) The furniture, furnishings, and other personal property belonging to 
the American Legion, or any post thereof, or any other veterans’ 
organization chartered by Congress or organized and operating on a 
nation-wide or State-wide basis, or any post or other local organ- 
ization thereof, or any patriotic, historical, or any benevolent or chari- 
table association, when used wholly for lodge or post purposes and 
meeting rooms by said association or when such personal property 
is used for charitable or benevolent purposes. 

(7) The exemptions granted in subdivisions (2), (3), (4), (5), (6) and 
(11) of this section shall apply to personal property of foreign 
religious, charitable, educational, literary, benevolent, patriotic or his- 
torical corporations, institutions or orders when such property is ex- 
clusively used or the income therefrom is exclusively used for religious, 
charitable, educational or benevolent purposes within this State. 

(8) Wearing apparel, household and kitchen furniture, the mechanical and 
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agricultural instruments of farmers and mechanics, libraries and 
scientific instruments, provisions and livestock, not exceeding the total 
value of three hundred dollars ($300.00), and all growing crops: Pro- 
vided, that said three hundred dollars ($300.00) exemption shall be 
limited to: 

a. Each household, consisting of the head of the household and all 
the dependents, one three hundred dollars ($300.00) exemp- 
tion to be distributed among the members of the household as 
they see fit ; and 

b. Each single person, not residing with persons on whom he is de- 
pendent, as to eligible property actually owned by him. 


(9) The intangible personal property referred to in Schedule H, §§ 105-198 


G10): 
(11) 


(12) 


(13) 


(14): 
(15) 


(16) 


to 105-217, which said intangible personal property shall be taxed or 
exempt in accordance with the provisions of said Schedule H, §§ 
105-198 to 105-217: Provided, that the provisions of this subsection 
shall not be construed to modify the provisions of article 25 or article 
26 of this subchapter. 

Repealed by Session Laws 1961, c. 1169, s. 8. 


The furniture, furnishings, books, instruments, and all other tangible 
or intangible personal property held for or owned by hospitals organ- 
ized and operated as nonstock, nonprofit, charitable institutions, not- 
withstanding that patients of such hospitals able to pay are charged 
for services rendered: Provided, all revenues or receipts of such hos- 
pitals shall be used, invested, or held for the purposes for which they 
are organized. The provisions of this section shall be effective as to 
any assessment for taxes for the year one thousand nine hundred and 
thirty-six and subsequent years. 

All cotton, tobacco or other farm products owned by the original pro- 
ducer, or held by the original producer in any public warehouse and 
represented by warehouse receipts, or held by the original producer 
for any co-operative marketing or grower’s association, shall be 
exempt from taxation for the year following the year in which grown, 
but not for any year thereafter. 

Any vehicle given by the federal government to any veteran on account 
of any disability suffered during World War II, so long as such ve- 
hicle is owned by the original donee or other veteran entitled to re- 
ceive such gift under Title 38, section 252, United States Code An- 
notated. 

Repealed by Session Laws 1961, c. 1169, s. 8. 


All cotton while subject to transit privileges under Interstate Commerce 
Commission tariffs. 

Sewage and waste treatment facilities, and water pollution abate- 
ment equipment designed to abate, reduce, or eliminate water pollu- 
tion. This exemption shall be allowed only upon the condition that a 
certificate is furnished to the tax supervisor of the county, wherein 
such property is located, by the State Stream Sanitation Committee, 
certifying that said Committee has found as a fact that the waste 
treatment plant or pollution abatement equipment purchased or con- 
structed and installed as above described has actually been constructed 
and installed and that such plant or equipment complies. with the re- 
quirements of said Committee with respect to such plants or equip- 
ment, that such plant or equipment is being effectively operated in 
accordance with the terms and conditions set forth in the permit, cer- 
tificate of approval or other document of approval issued by the State 
Stream Sanitation Committee, and that the primary purpose thereof 
is to reduce water pollution resulting from the discharge of sewage 


SN Cse 8s 513 


§ 105-298 


Cu. 105. TAXATION 


§ 105-298 


and waste and not merely incidental to other purposes and functions. 
The exemption herein provided for shall be applicable only with respect 
to taxes levied in 1955 and subsequent years. 


(17) : Repealed by Session Laws 1961, c. 1169, s. 8. 


(18) Wheat grown in North Carolina and stored in an unmanufactured state, 
owned or held by one other than a processor of wheat, upon which 
there is money borrowed and said money borrowed being secured by 
a mortgage on said wheat, shall be exempt for the year following the 
year in which grown. (1939, ¢, 310, s. 601; 1941, c. 125, ss. 3, 4: c. 
221 swe? 1945S CMOOS SRS elU4o SCC. Los a eOs ely oe ce OU mamas 
G/11069; S713? 1100 s82' FCI SSO. 1961F CHING Fe5757514.) 


Local Modification.— Harnett: 
1139 Eitt e955 Co OO meV Vales 
192; Wayne: 1949, c. 1106. 

Editor’s Note.—The first 1941 amend- 
ment inserted subdivision (11) and in- 
serted the reference thereto in subdivision 
(7). The second 1941 amendment inserted 
subdivision (12). 

The 1945 amendment inserted the refer- 
ence to other veterans’ organizations in 
subdivision (6) and made other changes 
therein. 

The 1949 amendments inserted subdivi- 
sion (13) and former subdivision (14). 

The first 1955 amendment rewrote sub- 
division (1) so as to exempt property of 
rural fire protection districts. The second 
1955 amendment inserted subdivision (15). 
The third 1955 amendment inserted sub- 
division (16), and the fourth 1955 amend- 
ment inserted former subdivision (17). 

Session Laws 1961, c. 1169, ss. 8 and 
8'%4 which repealed subdivisions (10), (14) 
and (17), and added subdivision (18), also 
proposed amendments to §§ 3 and 5 of 
article V of the Constitution. The act pro- 
vided that the repeal of the subdivisions 
listed and the addition of subdivision (18) 
shall become effective only upon the adop- 
tion of the proposed amendments. The 
amendments were adopted by vote of the 
people at the general election held No- 
vember 6, 1962. 

For comment on the 1941 amendments, 
see 19 N. C. Law Rev. 523. For a discus- 
sion of the constitutionality of former sub- 
division (10) and subdivision (13) of this 
section, see 27 N. C. Law Rev. 486. 

For comment on the second and fourth 
1955 amendments, see 33 N. C. Law Rev. 
581-583. 


195%; GC 
1950, siGs 


Postal Savings.—It may be questioned 
whether postal savings are not a federal 
governmental instrumentality immune 
from State taxation. However, the postal 
savings system seems more of a business 
function than a governmental function. 
see 11 N.C. Law Revyi-260: 

School bonds of a city in this State 
in the hands of an investor residing in a 
county in this State were held not subject 
to be locally assessed for taxation. Meck- 
lenburg County v. Piedmont Fire Ins. Co., 
210 N. C. 171, 185 S. E. 654 (1936), con- 
struing former § 7971(19), which was 
similar to the instant section. 

Solvent credits held by a religious so- 
ciety, the income from which is devoted 
and applied exclusively to educational, re- 
ligious and charitable purposes, are exempt 
from taxation. United Brethren v. Com- 
missioners, 115 N. C. 489,20 S. E. 626 
(1894). 

Hospital Property.—Under this section 
and subsection (a) of § 105-298 as they 
stood before the 1941 amendments, it was 
held that where a hospital was organized 
solely for charity, but collected from pa- 
tients able to pay, and a county levied per- 
sonal property taxes on the hospital beds, 
equipment and furnishings, only the per- 
sonal property used exclusively for chari- 
table purposes was exempt from taxation. 
Piedmont Memorial Hospital v. Guilford 
County, 218 N. C. 673, 12 S. E. (2d) 265 
(1940). See §§ 105-296, 105-298 and notes. 

Institution Does Not Become Agency 
of State by Reason of Exemption.—See 
note to § 105-296. 

Cited in Madison County v. Catholic 
Society of Religious, etc., Education, 213 
N. C. 204, 195 S. E. 354 (1938). 


§ 105-298. Deductions and credits.—(a) Private hospitals shall not be 
exempt from property taxes and other taxes lawfully imposed, but in considera- 
tion of the large amount of charity work done by them, the boards of commis- 
sioners of the several counties are authorized and directed to accept, as valid 
claims against the county, the bills of such hospitals for attention and services 
voluntarily rendered to afflicted or injured residents of the county who are indi- 
gent and likely to become public charges, when such bills are duly itemized and 
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sworn to and are approved by the county physician or health officer as neces- 
sary or proper; and the same shall be allowed as payments on and credits against 
all taxes which may be or become due by such hospital on properties strictly used 
for hospital purposes, but to that extent only will the county be liable for such 
hospital bills: Provided, that the board of aldermen or other governing boards 
of cities and towns shall allow similar bills against the municipal taxes for at- 
tention and services voluntarily rendered by such hospitals to paupers or other 
indigent persons resident in any such city or town: Provided further, that the 
governing boards of cities and towns shall require a sworn statement to the effect 
that such bills have not and will not be presented to any board of county com- 
missioners as a debt against that county, or as a credit on taxes due that county. 
The provisions of this subsection shall not apply to public hospitals or to hospitals 
organized and operated as nonstock, nonprofit, charitable institutions, which, for 
the purposes of this subchapter, shall be deemed public hospitals: Provided, how- 
ever, that nothing in this subsection shall affect the liability of counties, cities, and 
towns to public hospitals, as herein defined, for services heretofore or hereafter 
rendered indigent patients or public charges and for which such counties, cities, 
or towns are or may be otherwise liable. 


(b) All bona fide indebtedness incurred in the purchase of fertilizer and ferti- 
lizer materials owing by a taxpayer as principal debtor may be deducted from the 
total value of all fertilizer and fertilizer materials as are held by such taxpayer 
for his own use in agriculture during the current year: Provided, further, that 
from the total value of cotton stored in this State there may be deducted by the 
owner thereof all bona fide indebtedness incurred directly for the purchase of 
said cotton and for the payment of which the cotton so purchased is pledged as 
collateral. 


(c) For the purpose of ascertaining and fixing the tax value of any cotton, 
tobacco, or other farm products, held by or for any co-operative stabilization or 
marketing association or corporation, to whom the products have been delivered 
or conveyed or assigned by the original producer for the purpose of sale, there 
shall be deducted (by any person or corporation liable for the tax thereon) from 
the determined value of the commodity the amount of any unpaid loan or loans 
and/or advance or advances of any nature whatsoever made or granted thereon 
by the United States government or by any agency of the United States govern- 
ment or by any co-operative stabilization or marketing association or corporation. 
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Local Modification. — Buncombe, Rock- 
ingham: 1939, c. 310, s. 602. 

Editor’s Note.—The first 1941 amend- 
ment added the last sentence and proviso 
of subsection (a). The second 1941 amend- 
ment changed subsection (b). 

The 1949 amendment added subsection 
(c) to this section. The amendatory act 
provides that subsection (c) shall amend 
all existing statutes, wherever found, which 
shall in any way be in conflict with or at 
variance with the provisions of this sec- 
tion, and shall apply to taxes to be listed 
as of January 1, 1949 and subsequent years. 

1941 Amendment Prospective.—The 1941 
amendment, which provides that this sec- 
tion shall not apply to nonprofit hospitals, 
is prospective in effect and not retroactive. 
Piedmont Memorial Hospital v. Guilford 
County, 221 N. C. 308, 20 S. E. (2d) 332 
(1942). See §§ 105-296, 105-297 and notes. 

Real Property of Private Hospitals Con- 


trolled by Section.—The real property of 
private hospitals is made a separate and 
distinct classification under subsection (a) 
of this section and it is the legislative in- 
tent that the provisions of this section 
should control rather than the provisions 
of § 105-296, subdivision (7), exempting 
from taxation property of churches, re- 
ligious societies and charitable institutions 
and orders, the language of said subdivi- 
sion (7), strictly construed, not being suffi- 
ciently broad to include property of pri- 
vate hospitals in view of the fact that sub- 
section (a) of this section specifically deals 
with property of such institutions. Pied- 
mont Memorial Hospital v. Guilford 
County, 218 N. C. 673, 12 S. E. (2d) 265 
(1940). See the effect of the 1941 amend- 
ments to this section and § 105-296 
Distinction between Private and Public 
Hospitals.— Before the 1941 amendment to 
this section it was held that, in determin- 
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ing the question of exemption from taxa- 
tion, a nonprofit hospital established solely 
for charitable purposes through individual 
donations, and which was governed by a 
self-perpetuating board of trustees named 
by the incorporators, was a private hos- 
pital as contradistinguished from a public 
hospital, which was one supported, main- 
tained and controlled by public authority, 
and the distinction observed between char- 
itable hospitals and those operated for 
gain or profit in determining liability for 
negligence, had no bearing in determining 
the question of tax exemption. Piedmont 
Memorial Hospital v. Guilford County, 218 
NGG 673, oles ed) eeO nen Goro). 
Use of Building Owned by Hospital.— 
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Where the first floor of plaintiff’s building 
was. rented out for stores and shops, the 
second floor was rented for offices for 
physicians and surgeons, and the third and 
fourth floors were used for a hospital, as 
to the first two floors, it was held that the 
General Assembly is without authority to 
grant any exemption from taxation, and as 
to the third and fourth floors, subsection 
(a) of this section as it stood before the 
1941 amendment was held applicable, and 
bills for services rendered indigent patients 
could be allowed as a credit on taxes 
levied against this part of the property, but 
it was not exempt from taxation. Piedmont 
Memorial Hospital v. Guilford County, 218 
N. C. 673, 12 S. E. (2d) 265 (1940). 


§ 105-299. Article subordinate to §§ 105-198 to 105-217.—None of 
the provisions contained in any of the sections of this article shall be construed to 
conflict with Schedule H, §§ 105-198 to 105-217, but rather shall they be sub- 
ordinate thereto. (1939, c. 310, s. 603.) 


ArtiIcyEe 17. 
Real Property, Where and in Whose Name Listed. 


§ 105-300. Place for listing real property.—All real property subject 
to taxation, and not hereinafter required to be assessed originally by the State 
Board of Assessment, shall be listed in the township or place where such prop- 
erty is situated. (1939, c. 310, s. 700.) 


§ 105-301. In whose name real property to be listed; information 
regarding ownership; permanent listing.—(a) Except as hereinafter speci- 
fied, real property shall be listed in the name of its owner; and it shall be the duty 
of the owner to list the same. To this end the board of county commissioners in 
any county may require the register of deeds, when any transfer of title is re- 
corded, other than a mortgage or deed of trust, to certify the same to the super- 
visor (or if there be no supervisor acting at the time, to the person in charge 
of the tax records), and the record of the transfer shall be entered upon the 
tax records. The certification from the register to the supervisor or other per- 
son shall include the name of the person conveying the property, the name of 
the person to whom it is conveyed, the township in which the property is situated, 
a description of the property sufficient to identify it, and a statement as to 
whether the parcel is conveyed in whole or in part. For his services in this re- 
spect the register shall be allowed, if on fees, the sum of ten cents (10c) per 
transfer certified, to be paid by the county, and if on salary, such allowance as 
may be made by the board of commissioners. 


It shall also be within the power of any board of commissioners, in its dis- 
cretion, to require that each person recording such conveyance of real property 
shall, before presenting it to the register of deeds, present it to the person in 
charge of the tax records, in order that the conveyance may be noted on the tax 
records and in order that adequate information concerning the location of the 
property may be obtained from the person recording the conveyance. If such pre- 
sentation is required by the commissioners of any county, the register of deeds 
of that county shall not accept for recording any conveyance which has not first 
been submitted to the person in charge of the tax records and such person has 
obtained information for the tax records which he regards as satisfactory. ‘The 
commissioners may allow the person in charge of the tax records such compensa- 
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tion for this service as they deem appropriate, but they shall not require the 
person presenting the deed to pay any fee therefor. 

It shall also be within the power of the commissioners to authorize the installa- 
tion of a system for the permanent listing of real estate, under which all real 
estate may be carried forward by the supervisor, the list takers or some person: 
or persons designated by the supervisor, in the name of the proper person as de- 
fined by this subchapter, without requiring that such real estate be listed each 
year by such person. No such system shall be installed without the approval of the 
State Board of Assessment; and when such a system is installed, with the ap- 
proval of the Board, the Board may authorize the commissioners to make such 
modifications of the listing requirements of this subchapter as the Board may 
deem necessary: Provided, that nothing herein shall require the Board’s ap- 
proval for any such system installed prior to April 3, 1939. 


Any county may, in the discretion of the commissioners, require that all real 
estate be listed only in the name of the owner of record at the close of the day as 
of which property is listed and assessed. 

(b) For purposes of tax listing and assessing, the owner of the equity of re- 
demption in any property which is subject to a mortgage or deed of trust shall 
be considered the owner of such real estate. 

(c) Real property of which a decedent died possessed, not under the control of 
an executor or administrator, may be assessed to the heirs or devisees of the de- 
ceased without naming them until they have given notice of their respective 
names to the supervisor and of the division of the estate. It shall be the duty of 
any executor or administrator having control of real property to list it in his 
fiduciary capacity until he shall have been divested of control of such property. 
The right of an administrator, administering upon the estate of an intestate 
decedent, to petition for the sale of real estate to make assets shall not be con- 
sidered as control of such real estate for purposes of this subsection. 

(d) A trustee, guardian or other fiduciary having legal title to real property 
shall be regarded as the owner of such property for purposes of tax listing, ex- 
cept as elsewhere in this section provided, and he shall list such property in his 
fiduciary capacity. 

(e) Where undivided interests in real property are owned by tenants in com- 
mon, not being copartners, the supervisor, upon request and in his discretion, 
may allow the property to be listed by the respective owners in accordance with 
their respective undivided interests. 

(f{) Real property belonging to a partnership or unincorporated association shall 
be listed in the name of such partnership or association. 

(g) Real property owned by a corporation shall be listed in the name of the 
corporation. 

(h) When land is owned by one party and improvements thereon or mineral, 
timber, quarry, water power, or similar rights therein are owned by another party, 
the parties may list their interests separately or may, in accordance with con- 
tractual relations between them, have the entire property listed in the name of 
the owner of the land. Where in such a case the land and improvements or rights 
are listed by the separate owners, the taxes levied on the improvements, or rights, 
shall be a lien on the land, and the land shall be subject to foreclosure for non- 
payment of such taxes in the same manner as if such taxes were levied directly 
against said land: Provided, nothing herein contained shall prevent said taxes from 
being also a lien on said improvements, or rights. 

(i) A life tenant or tenant for the life of another shall be considered the owner 
of real property for purposes of tax listing, but he shall indicate when listing 
such property that he is a life tenant. The taxes levied on property listed in the 
name of a life tenant shall be a lien on the entire fee: Provided, that this shall not 
prevent the life tenant from being liable for the taxes under § 105-410. 

(j) If the owner or person in whose name the real property should properly 
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be listed, as set forth in the foregoing subsections of this section, is unknown, the 
property may be listed in the name of the occupant, and either or both shall be 
liable for the taxes; and if there be no occupant, then it may be listed as property 
the owner of which is unknown: Provided, that wherever the property is so listed 
against the occupant or an unknown owner, or through error the property has 
been listed against some person other than the owner as defined in this section, 
and the name of the true owner is subsequently ascertained, the tax records may 
be changed so as to list said property against the owner, and the change shall 
have the same force and effect as if the property has been listed against the 


owner in the first instance. (1939, c. 310, s. 701.) 


Editor’s Note.—All of the cases in the 
following note were decided under earlier 
statutes similar in subject matter to this 
section. 

In Whose Name Listed.—Land should 
be listed for taxation in the name of the 
individual owners and not in the name of 
the ‘‘estate” of one deceased. Morrison v. 
McLauchlin, 88 N. C. 251 (1883). 

Improper Listing as Affecting Pur- 
chaser’s Title—A tax title devised by a 
purchaser at a sheriff’s sale of land listed 
in the name of the “estate” of one de- 
ceased was held defective. Morrison v. 
McLauchlin, 88 N. C. 251 (1883). See § 
105-387, subsection (i). 

Unless the land is properly listed for 
taxation, it is not subject to sale by the 
sheriff for nonpayment of taxes. Stone v. 
Phillips, 176 N. C. 457, 97 S. E. 375 (1918). 

Where land, listed in the name of one 
person, and belonging to another, had 
been sold for unpaid taxes and it was 
discovered, before the deed had been ac- 


cepted, that the real owner had not listed 
it as required by the former statute, the 
deed was insufficient to pass title, for the 
methods provided by the statute must be 
followed. Wake County v. Faison, 204 N. 
C. 55, 167 S. E. 391 (1933). See § 105-387, 
subsection (i). 

Where Entry Copied from Former Tax 
Book.—In Rexford v. Phillips, 159 N. C. 
213, 74 S. E. 337 (1912), neither the owner 
nor his agent had given in the land, and 
list taker had copied the entry from the 
former tax book, and it was held that the 
land was not rightfully on the tax list, and 
a sale for taxes pursuant thereto was in- 
valid. This case is discussed with approval 
in Stone v. Phillips, 176 N. C. 457, 97 S. 
BH. 375 (1918). 

Quoted in Cordell v. Grove Stone & 
Sand sCoume da Nem @am6GS el Om oie amc) 
138 (1958). 

Cited in Bemis Hardwood Lbr. Co. v. 
Graham County, 214 N. C. 167, 198 S. E. 
843 (1938). 


ArriIcLeE 18. 
Personal Property, Where and in Whose Name Listed. 


§ 105-302. Place for listing tangible personal property. — (a) Ex- 
cept as otherwise provided in this section, all tangible personal property and 
polls shall be listed in the township in which the owner thereof has his residence. 
For purposes of this section the residence of a person who has two or more 
places in which he occasionally dwells shall be the place at which he resided for 
the longest period of time during the year preceding the date as of which prop- 
erty is assessed; provided, that household and kitchen furniture and other tangi- 
ble personal property kept or used in connection with any temporary or seasonal 
residence, either owned or leased by the owner of such personal property, shall be 
listed in the township in which such temporary or seasonal residence is located, 
and all such property kept or used in connection with any rental real estate shall 
be listed in the township where such rental real estate is located. The residence 
of a corporation, partnership or unincorporated association, domestic or foreign, 
shall be the place of its principal office in this State, and if a corporation, partner- 
ship or unincorporated association has no principal office in this State, its tangible 
personal property may be listed at any place at which said property is situated 
provided said property has a taxable situs within the State. 

(b) Farm products produced in this State, owned by the producers, shall be 
listed where produced. 
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(c) Tangible personal property taxable in this State, owned by an individual 
nonresident of this State, shall be listed where situated. 


(d) Subject to the provisions of subsection (b) of this section, tangible per- 
sonal property shall be listed in the township in which such property is situated, 
rather than in the township in which the owner resides, if the owner or person 
having control thereof hires or occupies a store, mill, dockyard, piling ground, 
place for the sale of property, shop, office, mine, farm, place for storage, manu- 
factory or warehouse therein for use in connection with such property. Property 
stored in public warehouses and merchandise in the possession of a consignee or 
broker shall be regarded as falling within the provisions of this subsection. When 
tangible personal property, which may be used by the public generally or which is 
used to sell or vend merchandise to the public, is placed at or on a location out- 
side of the township in which the owner or lessor has his residence, such tangible 
personal property shall be listed for taxation in the township where located. 


(e) The tangible personal property of a decedent whose estate is in the proc- 
ess of administration or has not been distributed shall be listed at the place at 
which it would be listed if the decedent were still alive and still residing at the 
place at which he resided at the time of his death. 


({) Tangible personal property held by a trustee, guardian or other fiduciary 
having legal title thereto shall be listed at the place where such property would be 
listed if the beneficiary were the owner; and if there are several beneficiaries in 
a case in which such property would be listed at the residence of the owner, the 
value of the property shall be listed at the various residences of the beneficiaries 
in accordance with their respective interests. This subsection shall affect only 
cases in which the beneficiaries are residents of this State, but it shall apply 
whether the fiduciary is a resident or nonresident of this State. Property de- 
livered by executors or administrators to themselves or others as testamentary 
trustees shall be controlled by this subsection rather than by subsection (e) of 
this section. 

(g) In any case where the beneficiary is a nonresident of this State, tangible 
personal property having a taxable situs in this State, held by a trustee, guardian 
or other fiduciary having legal title, shall be listed at the place it would be listed 
if the trustee or other fiduciary were the beneficial owner of such property. (1939, 
Ce lUess COU 476 CrSoO GH Gol oc. LOA se loo calOlZsss 2,5") 


Local Modification.—Caswell: 1951, c. sessment of property for municipal taxa- 


728: Orange: 1951), c. 728; Person: 1951, 
Come Ge 

Editor's Note—The 1947 amendment 
added the last sentence of subsection (d). 

The 1951 amendment inserted the pro- 
viso at the end of the second sentence of 
subsection (a). The 1955 amendment made 
changes in subsections (a) and (d). 

For note on ad valorem taxation of 
flight equipment of interstate airlines, see 
230 NN .Ca awa eves06: 

All of the cases in the following note 
were decided under earlier statutes similar 
in subject matter to this section. 

Uniform Rule Established.—The rules 
and regulations fixed by the “Revenue 
Act” and the ‘Machinery Act” for the 
guidance of the officers charged with the 
listing and assessment of property for pur- 
poses of State taxation govern and control 
the action of county and other municipal 
officers charged with the listing and as- 


tion. The conclusion, therefore, is that the 
legislature has adopted a “uniform rule” 
which must be observed. Wiley v. Com- 
missioners, 111 N. C. 397, 16 S. E. 542 
(1892). 

It is for the legislature to determine the 
situs of personal property for purposes of 
taxation, and it may provide different rules 
for different kinds of property, and change 
them from time to time, and the courts 
may not, for consideration of expediency, 
disregard the legislative will. Planters 
Bank, etc., Co. v. Lumberton, 179 N. C. 
409, 102 S. E. 629 (1920). 

Application of Maxim Mobilia Personam 
Sequuntur.—In Alvany v. Powell, 55 N. C. 
51 (1854), Chief Justice Pearson declares 
that the true principle, upon which to 
determine whether personal property is 
liable to be taxed, is the situs of the prop- 
erty, and that the distinction attempted to 
be made between personalty and real 
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estate, depending upon the domicile of the 
owner, is based upon a fiction which has 
no application to questions of revenue. 

Property of Corporation Taxable at 
Principal Office.—Where a corporation had 
its place of business and principal office in 
one town, with a part of the personal prop- 
erty located in another town, it was held 
that such property was only taxable in the 
town where the place of business and 
principal office were located. The same 
was said to be true of a partnership. Win- 
ston v. Salem, 131 N. C. 404, 42 S, E. 
889 (1902). 

Property Held by Executors and Trus- 
tees.— Where a testator appointed execu- 
tors of his will who were also therein 
named as trustees for certain beneficiaries, 
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who moved to another town, after the 
matters of executorship had been closed, 
leaving those of the trusteeship continuing, 
it was held, under a former statute, that 
the personal property should have been 
listed at the place of residence of the bene- 
ficiaries; and the taxes not having been 
listed at all, it was proper for the commis- 
sioners of the town of residence of the 
beneficiaries to cause the personalty to be 
listed there and impose the penalty pre- 
scribed by law. Smith y. Dunn, 160 N. C. 
172, 76 S. B.4oee. (1012), 

As to residence and domicile under for- 
mer laws, see Roanoke Rapids v. Patter- 
son, 184 N.C? 185,173 S. 4h,” 603 (19227; 
Ransom v. Board, 194 N. C. 237, 139 S. 
EK. 232 (1927). 


§ 105-302.1. Inventories or lists of merchandise to be furnished. 
—At the time of listing tangible personal property, every person, firm, or corpo- 
ration engaged in business in more than one county in this State and maintain- 
ing in more than one county in this State goods, wares, merchandise and other 
taxable personal property shall, upon request of the tax supervisor of any county, 
furnish to the tax listing authorities of such county, in addition to any other in- 
ventory, list or report required by article 18 of chapter 105 of the General Stat- 
utes, a certificate, subscribed and sworn to by a duly authorized agent having 
knowledge of the facts, containing a list of the counties in which goods, wares, 
merchandise or other taxable personal property held in connection with such 
business are located and the true value of such taxable personal property in each 
such county and the total value of such taxable personal property owned in this 
State. (1947, c. 892; 1949, c. 930.) 

Editor’s Note.—The 1949 amendment re- 
wrote this section. 


For comment on this section, see 25 N. 
C. Law Rev. 463. 


§ 105-303. Intangible personal property. — The listing, assessing, and 
taxation of intangible personal properties and the administration relative thereto 
shall be subject to the provisions of Schedule H, §§ 105-198 to 105-217. (1939, 
c. 310, s. 801.) 


§ 105-304. In whose name personal property should be listed. — 
(a) In general, personal property shall be listed in the name of the owner thereof 
on the day as of which property is assessed; and it shall be the duty of the owner 
to list the same. The owner of the equity of redemption in personal property sub- 
ject to a chattel mortgage shall be considered the owner of the property; and the 
vendee of personal property under a conditional bill of sale, or under any other 
sale contract by virtue of which title to the property is retained in the vendor as 
security for the payment of the purchase price, shall be considered the owner of 
the property, provided he has possession of such property or the right to use the 
same. 

(b) Personal property of a corporation, partnership, firm or unincorporated 
association shall be listed in the name of such corporation, partnership, firm, or 
unincorporated association. 

(c) Personal property of which a decedent died possessed, not under the con- 
trol of an executor or administrator, may be assessed to the next of kin or legatees 
of the decedent without naming them until they have given notice of their respect- 
tive names to the supervisor and have likewise given notice of the distribution of 
the estate; and for this purpose such next of kin or legatees may be designated as 
“heirs.” It shall be the duty of an executor or administrator having control of 
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such property to list it in his fiduciary capacity until he shall have been divested 
of such control. 

(d) A trustee, guardian, or other fiduciary having legal title to personal prop- 
erty shall be regarded as the owner thereof for purposes of this section. 

(e) In cases in which two or more persons are joint owners of personal prop- 
erty, each shall list the value of his interest. 

(f{) If any dispute shall arise as to the true owner of personal property, the 
person in possession thereof shall be regarded as the owner unless the list taker or 
supervisor shall be convinced that some other person is the true owner. (1939, 
c. 310, s. 802.) 


§ 105-305. Article subordinate to §§ 105-198 to 105-217.—None 
of the provisions contained in any of the sections of this article shall be con- 
strued to conflict with Schedule H, §§ 105-198 to 105-217, but rather shall they 
be subordinate thereto. (1939, c. 310, s. 803.) 


ARTICTE 1 
What the Tax List Shall Contain and Miscellaneous Matters Affecting Listing. 


§ 105-306. What the tax list shall contain.—Each taxpayer or person 
whose duty it is to list property for taxation shall file with the proper list taker 
a tax list setting forth, as of the day on which property is assessed, the following 
information : 

(1) The name and residence address of the taxpayer. 

(2) The age of the taxpayer, if he is a male taxpayer, listing in the town- 
ship of his residence. 

(3) Each parcel of real property owned or controlled in the township, not 
subdivided into lots, together with the number of acres cleared for 
cultivation, wasteland, woods and timber, mineral, quarry lands, and 
lands susceptible of development for water power, and the total 
acreage. Each separate parcel shall be described by name, if it has 
one, and by specifying at least two adjoining landowners, or by such 
other description as shall be sufficient to locate and identify said land 
by parol testimony. If all or part of such land shall lie within the 
boundaries of any incorporated town or any district in which a special 
tax is levied, such fact shall be specified. 

(4) Each parcel of manufacturing property owned or controlled in the town- 
ship, not subdivided into lots, together with the number of acres in 
said parcel or the dimensions thereof, the name of such parcel, if any, 
and the names of at least two adjoining landowners, or such other 
description as shall be sufficient to locate and identify said property 
by parol testimony. If all or part of such land shall lie within the 
boundaries of any incorporated town or any district in which a special 
tax is levied, such fact shall be specified. 

(5) Each lot owned or controlled in the township together with the dimen- 
sions of said lot, the location of said lot, its street number, if any, its 
number or location on any map filed in the office of the register of 
deeds or such other description as shall be sufficient to locate and 
identify it by parol testimony. If any such lot shall lie within the 
boundaries of an incorporated town or any district in which a special 
tax is levied, stich fact shall be specified. 

(6) In conjunction with the listing of any real property listed under sub- 
divisions (3), (4), or (5) of this section, a short description of any 
improvements thereon, belonging to the taxpayer listing such real 
property, shall be given. And if some person other than the taxpayer 
listing such real property shall own mineral, quarry, timber, water 
power or other separate rights with respect thereto, or shall own any 
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improvements thereon, such fact shall be specified, together with the 
name of the person owning such rights or improvements, and a short 
description of such rights or improvements; thongh the owner of the 
land may or may not list separate rights or improvements for taxes 
in accordance with the provisions of this subchapter. 


(7) All mineral, quarry, timber, water power or other separate rights owned 


by the taxpayer with respect to the lands of another, and all improve- 
ments owned by such taxpayer located upon the lands of another. 
Such rights or improvements shall be listed separately with respect to 
each parcel or lot of land which is listed separately by the owner 
thereof, and such parcel or lot shall be identified in the same manner 
as it is identified on the tax list of the person listing the same: Pro- 
vided, that such rights or improvements shall not be taxed against 
the owner thereof if, under the provisions of this subchapter, they are 
listed for taxes by the owner of the land. 


(8) The amount and value of all machinery and fixtures. 
(9) A special description of any improvements, having a value in excess of 


(10) 


(11) 
(12) 


(13) 


(14) 


one hundred dollars ($100.00), which have been begun, erected, dam- 
aged or destroyed since the time of the last assessment of such prop- 
erie 

A list of horses, mules, cattle, hogs, sheep, goats, and other livestock, 
poultry, fowls, and dogs, with the number and value of each class 
shown separately. 

The number of open female dogs and the number of other dogs. 

The amount and value of farm machinery, farm utensils, farm tractors, 
tractor-operated machinery, dairy equipment, sawmills, power mow- 
ers, garden tractors, portable irrigation equipment, wagons, and other 
vehicles. 

The amount and value of household and kitchen furniture, libraries, 
scientific instruments, tools of mechanics, wearing apparel, and pro- 
visions of all kinds. 

The amount and value of merchandise, manufactured goods, or goods 
in the process of manufacture. This subdivision is intended to include 
all tangible personal property whatever held for the purpose of sale 
or exchange or held for use in the business of the taxpayer. 

The amount and value of all office furniture, fixtures and equipment. 
The number and value of all motor vehicles, tractors, trailers, bicycles, 
flying machines, pleasure boats of any and all kinds, and their ap- 
pliances. 

The number and value of all seines, nets, fishing tackle, boats, barges, 
schooners, vessels, and all other floating property. 

The number and value of billboards and signboards and the value of 
other property used in outdoor advertising. 

The number and value of radios, phonographs, television sets, musical 
instruments, and home electrical, gas, and mechanical appliances. 
The value of plated or silverware, clocks, watches, firearms and 
jewelry. 

The amount and value of all cotton, tobacco or other farm products 
owned by the original producer, or held by the original producer in 
any public warehouse and represented by warehouse receipts, or held 
by the original producer for any co-operative marketing or grower’s 
association, together with a statement of the amount of any advance 
against said products: Provided, the same need not be listed if grown 
in the preceding year, and shall not be subject to taxation for the 
year following the year in which grown, but shall be listed and taxed 
for any year thereafter. 
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(22) The amount and value of all other cotton, tobacco or other farm prod- 


ucts. 


(23) The amount and value of all fertilizer and fertilizer materials. 
(24) The value and a description of all other property whatever, not es- 


pecially exempted by law. 


(25) An itemized list of any type of personal property when such itemi- 
zation is required by the list taker or supervisor. 

(26) The oath of the taxpayer hereinafter set forth. (1939, c. 310, s. 900; 
Dee le s alg hood, Ce o/s, 0. 1999, Ge ata) 


Local Modification. — Forsyth: 1951, c. 
351. 

Editor’s Note. — The 1941 amendment 
added the proviso to subdivision (21). 

The 1953 amendment repealed former 
subdivisions (8) and (27), and renumbered 
the remaining subdivisions. The 1955 
amendment made changes in subdivisions 
10)" C12) ican (19): 

The cases in the following note were 
decided under earlier statutes similar in 
subject matter to this section. 

Compliance with Statutory Procedure 
Essential.—The listing of property must 
be done in the manner prescribed by the 
statute. Rexford v. Phillips, 159 N. C. 213, 
74 S. E. 337 (1912). This means that the 
listing must be done by the owner or by 
his duly accredited agent in cases where 
listing by an agent is permissible. Stone 
TEINS med mOnUN Re Ge 457) 097M.) LAESTo 
(1918). 

Time of Making List.—Under an earlier 
statute it was held that property can he 
listed for taxation only in the year, and for 
the year, in which taxes are due. North 
Carolina R. Co. v. Commissioners, 77 N. 
C. 4 (1877); Johnson y. Royster, 88 N. C. 
194 (1883). 


Sufficiency of Description.—The listing 
of land as a certain number of acres lying 
in a named township was held too vague 
to support a valid assessment, the land 
being insufficiently described. Rexford v. 
Phillips; 159° N. C2213; 74S. EB. 3e7 (1912). 

Same; as between Taxpayer and Pur- 
chaser.—A description on a tax list made 
under the direction of the taxpayer in the 
words, “Tax list in No. 2 township, C. 
county, for the year 1893,” was held suffi- 
cient, as between the taxpayer and a pur- 
chaser of his land at a tax sale, where it 
was the only land owned by the former in 
the township. Fulcher vy. Fulcher, 122 N. 
Cnet Ol ee oe oll ( 1898): 

Under the act of 1784 if the owner failed 
to attend at the time and place appointed 
to receive the lists of taxable property, 
the justice could make out a list for him- 
self to the best of his knowledge. Tores 
VaR UStiCeSM Om NEN Ge Love (1812). 

Cited in Alexander v. Grove Stone & 
sand) Com oa7 NS Cr 25st; 7455) E.(2dy 538 
(1953); as to subdivisions (6), (7), (8) 
and. (24), in Bragg Investment Co. v. 
Cumberland County, 245 N. C. 492, 96 S. 
E. (2d) 341 (1957). 


§ 105-307. Duty to list; penalty for failure.—It shall be the duty of 


every person, firm or corporation, in whose name any property or poll is to be 
listed under the terms of this subchapter, to list said property or poll with the 
proper list taker or the supervisor, within the time allowed by law, on a list set- 
ting forth the information required by this subchapter. In addition to all other 
penalties prescribed by law, any person, firm or corporation whose duty it shall 
be to list any poll or property, real or personal, who willfully fails or refuses to 
list the same within the time allowed by law, or who removes or conceals prop- 
erty for the purpose of evading taxation, shall be guilty of a misdemeanor punish- 
able by a fine not to exceed fifty dollars ($50.00) or imprisonment not to exceed 
thirty days; and any person, firm or corporation aiding or abetting the removal 
or concealment of property for the purpose of evading taxation shall be guilty 
of a misdemeanor punishable by a fine not to exceed fifty dollars ($50.00) or im- 
prisonment not to exceed thirty days. The failure to list shall be prima facie evi- 
dence that such failure was willful. (1939, c. 310, s. 901; 1957, c. 848.) 
Cross References.—As to failure to file Editor’s Note.—The 1957 
return and pay tax on intangible property, rewrote this section. 
see § 105-207. As to effect of failure to list Cited in Brown v. Allen, 344 U. S. 443, 
solvent credits under former law, see note 73 §S. Ct. 397, 437, 97 L. Ed. 469 (1953). 
to § 105-202. 


amendment 
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§ 105-308. Oath of the taxpayer.—Before accepting any completed tax 
list, it shall be the duty of the list taker to read and actually to administer the fol- 
lowing oath (or so much thereof as may be pertinent) which shall be subscribed 
by the person filing the list: 

ljhs sis + Cheetos , do solemnly swear (or affirm) (that I am an officer or 
agent of the taxpayer named on the attached list, that as such I am duly au- 
thorized to submit said list, that I am familiar with the extent and value of all 
said taxpayer’s property subject to taxation in this township) that the above and 
foregoing list is a full, true and complete list of all and each kind of property 
which it is the duty of the above named taxpayer to list as owner or fiduciary, as 
Said list indicates; #1") ews Townshipfe see... County, North Carolina; and 
that I have not in any way connived at the violation or evasion of requirements 
of law in relation to the assessment of property ; so help me, God. 


eeeeeeeerve O'S (66 6 Oe 0°80 oO tee 


(Signature) 

So much of the foregoing oath as appears in the second parentheses shall be 
used only in cases in which the list is submitted by an officer or agent. Any list 
taker who accepts a list without administering said oath shall be guilty of a mis- 
demeanor. (1939, c. 310, s. 902.) 

Local Modification—Forsyth: 1951, c. 

351. 


§ 105-309, Listing by agents.—Corporations, partnerships, firms and un- 
incorporated associations, females, nonresidents of the township in which the 
property is to be listed, and persons physically unable to attend and file a list may 
have their lists submitted and sworn to by an officer or agent; but the list shall be 
filed in the name of the principal. (1939, c. 310, s. 903.) 

Local Modification—Forsyth: 1951, c. ing taxes by agent as affecting tax sales 
351. under former law, see Rexford v. Phillips, 
Editor’s Note.—As to irregularity in list- 159 N. C. 213, 74 S. E. 337 (1912). 


§ 105-310. Listing by mail.—All tax lists submitted by mail must be ac- 
companied by the oath of the taxpayer, as prescribed in this subchapter, duly 
sworn to before a notary public or other officer authorized to administer oaths, 
and must be mailed to the supervisor. The supervisor may accept or reject any 
such list in his discretion. (1939, c. 310, s. 904.) 

Local Modification.—Forsyth: 1951, c. 

351, 


§ 105-311. Length of the listing period; preliminary work.—Tax list- 
ing shall begin on the day as of which property is assessed (or on the first business 
day thereafter if said day is a Sunday or a holiday) and shall continue for thirty 
days. The board of county commissioners of any county may extend the time 
for listing for not more than an additional thirty days: Provided, that in years of 
quadrennial assessment the board of county commissioners may extend the time 
for listing for not more than an additional sixty days. Nothing in this section 
shall be construed to prevent any preparatory work, prior to the beginning of 
listing, which may be necessary or expedient in connection with an efficient list- 
ing or assessing of property; nor shall it prevent the assessment of real property 
by the list takers prior to the actual time at which it is listed by its owner or 
carried forward on the tax records: Provided, that no final assessment shall be 
made by a list taker prior to the day as of which property is required by law to 
be assessed. (1939, c. 310, s. 905. ) 

Local Modification.—Rockingham: 1959, 
c. 598, effective Jan. 1, 1960. 


§ 105-312. Records of tax exempt property.—The person making up 
the tax records shall enter, in regular order, the name of the owner, a clear de- 
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scription of all real and personal property exempt from taxation, together with a 
statement of its value, for what purpose used, and the rent, if any, obtained there- 
from. Each list taker shall secure the necessary information with respect to such 
property in his township. The county supervisor of taxation, when the list of 
exempt property is completed, shall make duplicate copies thereof and transmit a 
duplicate copy to the State Board of Assessment on or before November 1 of each 
year and shall file the original list in his office. (1939, c. 310, s. 906; 1963, c. 515.) 
Editor’s Note. — The 1963 amendment 
rewrote the last sentence of this section. 


§ 105-313. Forms for listing and assessing property.—All forms and 
books used in the listing and assessing of property for taxation shall have the 
approval of the State Board of Assessment. ‘The Board may, in its discretion, 
design and prescribe such forms and make arrangements for their purchase and 
distribution through the Division of Purchase and Contract, the cost of same being 
billed to the counties. (1939, c. 310, s. 907.) 


§ 105-314. Article subordinate to §§ 105-198 to 105-217.—None 
of the provisions contained in any of the sections of this article shall be construed 
to conflict with Schedule H, §$ 105-198 to 105-217, but rather shall they be subor- 
dinate thereto. (1939, c. 310, s. 908.) 


§ 105-314.1: Repealed by Session Laws 1953, c. 970, s. 7. 


ARTICLE 20. 
Special Provisions Affecting Motor Vehicle Owners, Warehousemen, etc. 


§ 105-315. Tformation to be given by motor vehicle owners apply- 
ing for license tags.—Every motor vehicle owner applying to the State De- 
partment of Motor Vehicles for motor vehicle license tags shall specify in the 
application the county in which each such motor vehicle is subject to ad valorem 
taxation. If any such vehicle is not subject to ad valorem taxation in any county 
of this State, such fact, with the reason therefor, shall be stated in the application. 
No State license tags shall be issued to any applicant until the requirements of 
this subdivision have been met. ‘The Commissioner of Motor Vehicles shall, upon 
request from any county, send to the supervisor of such county a list of motor 
vehicles subject to ad valorem taxation in such county as shown by the Commis- 
sioner’s records of applications filed during the year preceding the day as of which 
property is to be assessed, and shall charge the county the actual cost incurred 
by the Commissioner in the preparation of said list, said amount to be used by 
the Commissioner as compensation for the preparation of said list. (1939, c. 310, 
s. 1000; 1941, c. 36, s. 4; 1955, c. 98.) 

Cross Reference.—For similar provision substituted in the last sentence “actual 
relating to duty to furnish lists of motor cost incurred by the Commissioner in the 


vehicles to county authorities, see § 105- preparation of said list” for “sum of thirty 
426. cents per hundred names for the same.” 
Editor’s Note. — The 1955 amendment 


§ 105-316. Warehouses and co-operative growers’ or marketing 
associations to furnish lists.—(a) Every warehouse company or corporation 
and every growers’ or marketing association receiving for storage cotton, tobacco 
or other products, commodities or property, and issuing warehouse receipts for 
same, shall, on the day as of which property is assessed, furnish to the supervisor 
of the county in which such property is stored a full and complete list of all per- 
sons, corporations, partnerships, firms or associations for whom such property is 
stored, except in cases in which farm produce is stored for its original producer 
who is a resident of another county in this State, together with the amount of 
such property stored for each owner and the amount advanced against such prop- 
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erty by the warehouse or association. In all cases in which farm produce is stored 
for its original producer, who is a resident of another county in this State, the 
names of such producers shall be sent to the supervisors of the respective coun- 
ties in which such producers reside, together with the amount of such produce 
stored for them and the amount advanced against such produce by the warehouse 
or association. ‘The provisions of this section do not apply to cotton which is 
exempt from taxation under G. S. 105-297 (15). 

(b) Warehouse companies and corporations and growers’ and marketing as- 
sociations shall not be liable for taxation on the property stored with them by 
others, provided lists of the owners and amounts of such property are furnished 
to the respective supervisors under the provisions of subsection (a) of this 
section. If such lists are not so furnished within fifteen days after the day as of 
which property is assessed, such warehouse or association shall be liable to the 
respective counties for the tax upon the full value of such property; and if failure 
to furnish such list is continued for ten days after demand for same by the super- 
visor of any county, such warehouse or association shall be liable for a penalty of 
two hundred fifty dollars ($250.00), in addition to the taxes, to be recovered by 
the proper county in an action in the superior court, and both tax and penalty may 
be recovered in the same action. (1939, c. 310, s. 1001; 1955, c. 1069, s. 2.) 

Editor’s Note. — The 1955 amendment 
added the last sentence of subsection (a). 


§ 105-317. Reports by consignees and brokers.—Every person, cor- 
poration, partnership, or unincorporated association in possession of property on 
consignment, and all brokers dealing in tangible personal property who have in 
their possession such property belonging to others, shall file with the supervisor 
of taxation of the county in which such property is located a full and complete list 
of the owners of such property, together with the amount of such property owned 
by each: Provided, that if such property is farm produce owned by the original 
producer, who is a resident of this State, the name of the owner and the amount 
of such property shall be reported to the supervisor of the county of which such 
owner is a resident. Consignees and brokers failing to make such reports shall 
be liable to payment of the tax, and a penalty of two hundred fifty dollars 
($250.00), in the same manner and under the conditions set forth in subsection 
(b) of § 105-316. The provisions of this section do not apply to cotton which is 
exempt from taxation under G. S. 105-297 (15). (1939, c. 310, s. 1002; 1955, 
CHLOOO NS. 32) 

Editor’s Note. — The 1955 amendment 
added the last sentence. 


§ 105-318: Repealed by Session Laws 1953, c. 970, s. 8. 
§ 105-319: Transferred to § 14-401.7 by Session Laws 1953, c. 970, s. 9. 


§ 105-320. Partnerships; liability of partners for tax. — For the pur- 
pose of listing and assessing property, a copartnership shall be treated as an indi- 
vidual, and its property, real and personal, shall be listed in the name of the firm. 
Each partner shall be liable for the whole tax. (1939, c. 310, s. 1005.) 


§ 105-321. Article not to be construed in conflict with §§ 105-198 
to 105-217.—None of the provisions contained in any of the sections of this 
article shall be construed to conflict with Schedule H, §§ 105-198 to 105-217, 
but rather shall they be subordinate thereto. (1939, c. 310, s. 1006.) 
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ARTICLE 21. 
Procedure Subsequent to the Close of the Tax Listing Period. 


§ 105-322. Review of abstracts by supervisor and list takers. — 
After the close of the list taking period, and not later than the first meeting of 
the board of equalization and review, the supervisor shall examine the abstracts 
turned in by each list taker, and, unless he is satisfied that said list taker has 
satisfactorily performed the duties of a list taker, shall not approve payment of 
any compensation to said list taker. 

The supervisor shall meet with each of the list takers not later than the first 
meeting of the board of equalization, for the purpose of reviewing the abstracts 
generally to ascertain if the same scales of value have been used in all town- 
ships in the county, and if property has been listed at the valuation prescribed 
by law. (1939, c. 310, s. 1100.) 


§ 105-323. Making up the tax records.—(a) The list takers for their 
respective townships, or such other persons as the commissioners may designate, 
shall make out, on forms approved by the State Board of Assessment, tax records 
which may consist of a scroll designed primarily to show tax valuations and a 
tax book designed primarily to show the amount of taxes or may consist of one 
record designated to show both valuations and taxes. Such records for each town- 
ship shall be divided into four parts: 

(1) White individual taxpayers (including lists filed by corporate fiduciaries 
for white individual beneficiaries) ; 

(2) Colored individual taxpayers (including lists filed by corporate fiduci- 
aries for colored individual beneficiaries ) ; 

(3) Indian individual taxpayers (including lists filed by corporate fiduciaries 
for Indian individual beneficiaries) ; and 

(4) Corporations, partnerships, business firms and unincorporated associa- 
tions. 

(b) In lieu of dividing the tax records by township and by the four parts as 
set forth in subsection (a) above, the tax supervisor, with the approval of the 
board of county commissioners, may direct the list takers, or other persons desig- 
nated to make out the tax records, to make out the tax scroll and tax book in such 
other order as may more conveniently contribute to the development of tax in- 
formation. 

(c) Such records shall show at least the following information : 

(1) The name of each person whose property is listed and assessed for taxa- 
tion, entered in alphabetical order. 

(2) The amount of valuation of real property assessed for county-wide pur- 
poses (divided into as many classes as the State Board may prescribe). 

(3) The amount of valuation of personal property assessed for county-wide 
purposes (divided into as many classes as the State Board may pre- 
scribe). 

(4) The total amount of real and personal property valuation assessed for 
county-wide purposes. 

(5) The amount of ad valorem tax due by each taxpayer for county-wide 
purposes. 

(6) The amount of poll tax due by each taxpayer. 

(7) The amount of dog tax due by each taxpayer. 

(8) The amount of valuation of property assessed in any special district or 
subdivision of the county for taxation. 

(9) The amount of tax due by each taxpayer to any special district or sub- 
division of the county. 

(10) The total amount of tax due by the taxpayer to the county and to any 
special district, subdivision or subdivisions of the county. 

(d) All changes in valuations affected between the close of the listing period 
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and the meeting of the board of equalization and review shall be reflected on such 
records, and so much of such records as may have been prepared shall be sub- 
mitted to the board at its meetings. Changes made by said board shall also be re- 
flected upon such records, either by correction, rebate or additional charge. (1939, 
c. 310, s. 1101 ; 1963, c. 784,'s. 1.) 

Local Modification—Guilford: 1953, ce. inserted present subsection (b) and redes- 
690, s. 1. ignated former subsections (b) and (c) as 

Editor’s Note. — The 1963 amendment present subsections (c) and (d). 


§ 105-324. Tax receipts and stubs.—Such persons as the county com- 
missioner may designate shall fill out the receipts and stubs for all taxes charged 
upon the tax books. The form of such receipts and stubs shall be approved by 
the State Board of Assessment and shall show at least the following: 


(1) The name of the taxpayer charged with taxes. 

(2) The amount of valuation of real property assessed for county-wide pur- 

oses, 

(3) The amount of valuation of personal property assessed for county-wide 
purposes. 

(4) The total amount of valuations of real and personal property assessed 
for county-wide purposes. 

(5) The rate of tax levied for each county-wide purpose, the total rate for 
all county-wide purposes, and the rate levied for any special district 
or subdivision of the county, which tax is charged to the taxpayer: 
Provided, however, that in lieu of showing such information on the 
receipts and stubs, it may be furnished on a separate sheet of paper, 
properly identified, at the time the official receipt is delivered. 

(6) The amount of the valuation of property assessed in any special district 
or subdivision of the county. 

(7) The amount of ad valorem tax due by the taxpayer for county-wide 
purposes. 

(8) The amount of poll tax due by the taxpayer. 

(9) The amount of dog tax due by the taxpayer. 

(10) The amount of tax due by the taxpayer to any special districts or sub- 
divisions of the county. 

(11) The total amount of tax due by the taxpayer to the county and to any 
special district, subdivision or subdivisions of the county. 

(12) Amount of discounts. 

(13) Amount of penalties. (1939, c. 310, s. 1102; 1961, c. 380.) 

Local Modification.—Guilford: 1953, c. Editor’s Note. — The 1961 amendment 
690, s. 2; Mecklenburg, as to subdivision added the proviso to subdivision (5). 
(5): 1955, c. 897; Pitt, as to subdivision 
(5): 1957, c. 482; city of Charlotte, as to 
subdivision (5): 1955, c. 897. 


105-325. Disposition of tax records and receipts. — The tax rec- 
ords shall be filed in the office of the supervisor or official computing the taxes of 
the office of the accountant or clerk to the board of commissioners, as the com- 
missioners may direct. The tax receipts and stubs shall be delivered to the sherift 
or tax collector on or before the first Monday in October of the year one thou- 
sand nine hundred thirty-nine, and annually thereafter, provided he has made set- 
tlement as by law required, and the sheriff or tax collector shall receipt for the 
same. In the discretion of the commissioners, a duplicate copy of the tax books 
may be made and delivered to the sheriff or tax collector at the same time. 

A list of all appeals pending before the State Board of Assessment shall be de- 
livered with said receipts; and there shall be delivered with said receipts an order, 
a copy of which shall be spread upon the minutes of the commissioners, directing 
the sheriff or tax collector to collect said taxes, which order shall have the force 
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and effect of a judgment and execution against the property, real and personai, 
charged in the tax book and receipts, and shall be in substantially the following 
form: 

“North Carolina; Sen. «et AL OUNIV Vs goad as City. To the Sheriff or Tax Col- 
ieetoriol Acct LUGE V BOT Macey ate «515.5 City, or Town: 

You are hereby authorized, empowered and commanded to collect the taxes set 
forth in the tax books, filed in the office of .......... , and in the tax receipts here- 
with delivered to you, in the amounts and from the taxpayers likewise therein set 
forth, and such taxes are hereby declared to be a first lien on all real property of 
the respective taxpayers in ........ SOUNLYE Olea ster City or Town, and this 
order shall be a full and sufficient authority to direct, require and enable you to 
levy on and sell any real or personal property of such taxpayers, for and on ac- 
count thereof, in accordance with law. 

Witness my hand and official seal, this ........ AAVAOTH. States See 5 es 

I AS Stine. 6G OA ee (Seal) 


Chairman, Board of Commissioners. 
Attest: 


Clerk of Board.” 
(030 sco) sek 105.) 
Applied in Kirkman Furniture Co. v. 
Herman, 258 N. C. 733, 129 S. E. (2d) 
471 (1963). 


§ 105-326. Compensation of officer computing taxes.—The board of 
county commissioners shall make an order for the payment to the register of 
deeds, auditor, tax clerk, supervisor, or other official such sum as may be in their 
discretion a proper compensation for the work of computing taxes, making out 
the tax book and copies thereof, and the making of such reports as may be re- 
quired by the State Board of Assessment; but the compensation allowed for com- 
puting the taxes and making out the tax book is not to exceed ten cents (10c) for 
each name appearing on the tax book, which shall include the original and dupli- 
cate tax book and also the receipts and stubs provided for in this subchapter. 
(1939, c. 310, s. 1104.) 


§ 105-327. County board of equalization and review. — (a) Per- 
sonnel. — The county board of equalization and review of each county shall be 
composed of the board of county commissioners. Nothing in this subchapter shall 
be construed as repealing any law creating a special board of equalization and re- 
view, or creating any board charged with the duty of equalization and review in 
any county. 

(b) Compensation. — The members of the board of equalization and review 
shall be allowed the same per diem compensation and traveling expense, while 
actually engaged in the performance of their duties, as is ordinarily paid to the | 
members of the board of county commissioners, such compensation to be paid by 
the county. 

(c) Oath.—Before entering upon their duties each member of the board of 
equalization and review shall take and subscribe to the following oath and file the 
same with the clerk of the board of county commissioners: “I do solemnly swear 
(or affirm) that I will faithfully discharge my duties as a member of the Board of 
Equalization and Review of ............ County, North Carolina; and that I will 
not allow my actions as a member of said board to be influenced by personal or 
political friendship or obligations. 


” 
S/O6. 6 O55 9) 8) 8 Be) e006 @ oe 8 oe = 


(Signature. ) 
(d) Clerk.—The supervisor shall act as clerk to said board, shall be present at 
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all meetings and give to the board such information as he may have or can ob- 
tain with respect to the valuation of taxable property in the county. 

(e) Time of Meeting.—Said board shall hold its first meeting on the eleventh 
Monday following the day on which tax listing began, and may adjourn from 
time to time as its duties may require; but it shall complete its duties not later 
than the third Monday following its first meeting. 

(f£) Notice of Meeting.—Notice of the time, place and purpose of the first meet- 
ing of said board shall be given by publishing said notice at least three times in 
some newspaper published in the county, the first publication to be at least ten 
days prior to said meeting. 

(g) Powers and Duties—(1) It shall be the duty of the board of equalization 
and review to equalize the valuation of all property in the county, to the end that 
such property shall be listed on the tax records at the valuation required by law; 
and said board shall correct the tax records for each township so that they will 
conform to the provisions of this subchapter. 

(2) The board shall, on request, hear any and all taxpayers who own or 
control taxable property assessed for taxation in the county in respect 
to the valuation of such property or the property of others. 

(3) The board shall examine and review the tax lists of each township for 
the current year; shall, of its own motion or on sufficient cause shown 
by any person, list and assess any real or personal property or polls 
subject to taxation in the county omitted from said lists; shall correct 
all errors in the names of persons, in the description of property, and 
in the assessment and valuation of any taxable property appearing on 
said lists; shall increase or reduce the assessed value of any property 
which in their opinion shall have been returned below or above the 
valuation required by law; and shall catise to be done whatever else 
shall be necessary to make said lists comply with the provisions of 
this subchapter: Provided, that said board shall not change the 
valuation of any real property from the value at which it was as- 
sessed for the preceding year except in accordance with the terms ot 
§§ 105-278 and 105-279. 

(4) The board may appoint committees, composed of its own members or 
other persons, to assist it in making any investigations necessary in 
its work. It may also employ expert appraisers in its discretion. The 
expense of the employment of committees or appraisers shall be borne 
by the county: Provided, that the board may, in its discretion, re- 
quire the taxpayer to pay the cost of any appraisal by experts de- 
manded by him when said appraisal does not result in material reduc- 
tion of the valuation of the property appraised and where such valuation 
is not subsequently reduced materially by the board or by the State 
Board of Assessment. 

(5) The board may subpoena witnesses, or books, records, papers and docu- 
ments reasonably considered to be pertinent to the decision of any 
matter pending before it; and any member of the board may ad- 
minister oaths to witnesses in connection with the taking of testi- 
mony. The chairman of the board shall sign the subpoena, and such 
subpoena shall be served by any officer qualified to serve subpoenas. 
(1939, c. 310, s. 1105.) 


Local Modification. — Alamance, as to as to subsection (e): 1957, c. 271; Guilford, 


subsection (e): 1957, c. 450; 1961, c. 556, 
amending 1959, c. 265; Beaufort, as to sub- 
section (e): 1957, c. 28; Burke, as to sub- 
section (e): 1963, c. 957; Cabarrus. as to 
subsection (e): 1957, c. 271; Craven, as to 
subsection (e): 1963, c. 320; Edgecombe, 
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as to subsection (e): 1957, c. 271; 1963, c. 
881; Harnett, as to subsection (e): 1963, 
c. 665; Lee, as to subsection (e): 1957, ¢. 
271; Lincoln, as to subsection (g) (4): 
1955, c. 1098; McDowell: 1949, c. 550; 
Mecklenburg: ‘1941, c. 209; Nash, Person 


§ 105-328 


and Warren, as to subsection (g) (4): 
1955, c. 1098; Wayne: 1941, c. 69; Wilkes, 
as to subsection (g) (4): 1955, c. 1098. 

Editor’s Note. — It should be borne in 
mind that the cases cited in the eight 
following paragraphs were decided under 
former tax statutes. 

Purpose of Notice.—The notice required 
before the meeting is general, and has ref- 
erence to a general revision of the lists of 
the whole county, with a view to an equal 
and uniform assessment among the several 
townships, and it is to give opportunity to 
all who may be dissatisfied with the valua- 
tion of their property to make complaint 
and have it corrected. Commissioners v. 
Atlanta, etc., Ry. Co., 86 N. C. 541 (1882). 

Valuation by Owner Subject to Review 
by Board.—The valuation upon personal 
property is made by the taxpayer when he 
lists his property, and is binding upon the 
list taker, but it may be corrected by the 
board of equalization at the dates fixed by 
the statute, upon due notice to the tax- 
payer. Pocomoke Guano Co. v. New Bern, 
P7235 ian Ch, 268,90. 54, F202. (1916), 

Revision without Notice Void. — Where 
the value of the solvent credits of a tax- 
payer are increased without due notice to 
him or his agent, such increase in value is 
a nullity. Wolfenden v. Commissioners, 
Tele GC. 4S3/ 467 “oar o19 (1900)2 

Designated Date of Meeting Exclusive 
of Others.—See Wolfenden v. Commis- 
Sign eLSebowN sao 67) Om bs 10401910). 

Before Whom Complaint Made.—’‘he 
complaint against excessive valuation must 
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be made before the board of county com- 
missioners, and the aldermen of the city 
have no jurisdiction to change such valua- 
tion. Pocomoke Guano Co. v. New Bern, 
172 N. C. 258, 90 S. E. 202 (1916), 
Requisites of Complaint.—The complaint 
in an action against a city to recover for 
taxes paid must allege that the valuation 
complained of is greater than that fixed by 
the county board of equalization, or the 
tax he was forced to pay was greater than 
it would have been if correctly computed 
at the legal rate on the valuation properly 
ascertained, or a demurrer thereto will be 
sustained. Pocomoke Guano Co. v. New 
Bern, 172° N.C. 258, 90° S. Ee 202" (1916). 
Appeal. — The county commissioners 
have exclusive original jurisdiction to 
grant relief against excessive valuation of 
property for taxation, and unless they pro- 
ceed upon some erroneous principle, there 
is no appeal where the statute gives none. 
Wade v. Commissioners, 74 N. C. 81 
(1876). As to appeal to State Board of 
Assessment, see § 105-329 and note. 
When Duties and Powers Cease.— After 
the board of county commissioners has 
completed the revision of the tax lists as 
authorized by the statute its duties and 
powers as a revising board cease and 
determine until the time appointed by the 
statute for the next succeeding year. Wolf- 
enden v. Commissioners, 152 N. C. 83, 67 
Sells Oet LOL). 
Applied in In re Property of Pine Ral- 
eigh Corp., 258 N. C. 398, 128 S. E. (2d) 
855 (1963). 


§ 105-328. Giving effect to the decisions of the board.—All changes 


in names, descriptions or valuations made by the board of equalization shall be 
reflected upon the tax records by correction, rebate or additional charge; and 
when all such changes have been given effect, and the scroll or tax book has been 
totaled, the members of the board of equalizaton, or a majority thereof, shall sign 
a statement at the end of the scroll or tax book to the effect that the scroll is the 
fixed and permanent tax list and assessment roll for the current year, subject to 
the provisions of this subchapter. The omission of such endorsement shall not 
affect the validity of said scroll or tax book, or of any taxes levied on the basis of 
the valuations appearing in it. (1939, c. 310, s. 1106.) 


§ 105-329. Appeals from the board of equalization and review to 
the State Board of Assessment. — Any property owner, taxpayer, or mem- 
ber of the board of county commissioners may except to the order of the board of 
equalization and review and appeal therefrom to the State Board of Assessment 
by filing a written notice of such appeal with the clerk of the board of county com- 
missioners within sixty days after the adjournment of the board of equalization 
and review. At the time of filing such notice of appeal the appellant shall file with 
the clerk to the board of county commissioners a statement in writing of the 
grounds of appeal, and shall, within ten days after filing such notice of appeal with 
the clerk to the board of county commissioners, file with the State Board of As- 
sessment a notice of such appeal and attach thereto a copy of the statement of the 
grounds of appeal filed with the clerk to the board of county commissioners. Each 
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taxpayer or ownership interest shall file separate and distinct appeals; no joint 
appeals shall be considered except by and with consent of the State Board of As- 
sessment, 

The State Board of Assessment shall fix a time for the hearing of such appeal, 
and shall hear the same in the city of Raleigh, or such other place within the State 
as the said Board may designate; shall give notice of time and place of such hear- 
ing to the appellant, appellee, and to the clerk to the board of county commission- 
ers at least ten days prior to the said hearing; shall hear all the evidence or affi- 
davits offered by the appellant, appellee, and the board of county commissioners, 
shall reduce, increase, or confirm the valuation fixed by the board of equalization 
and review and enter it accordingly, and shall deliver to the clerk of the board of 
county commissioners a certified copy of such order, which valuation shall be en- 
tered upon the fixed and permanent tax records and shall constitute the valuation 
for taxation. (1939, c. 310, s. 1107.) 

Valuation Final and Conclusive—This of discretion is alleged. Belk’s Department 
section contemplates that valuation fixed Store v. Guilford County, 222 N. C. 441, 23 
by the State Board shall be final and con-_ S. E. (2d) 897 (1943), citing Wade v. Com- 
clusive where no error of law or abuse’ missioners, 74 N. C. 81 (1876). 


§ 105-330. Powers of the commissioners with respect to the records 
after adjournment of the board of equalization.—After the board of equali- 
zation has finished its work and the changes effected by it have been given effect 
on the tax records, the board of county commissioners may not authorize any 
changes to be made on said records except as follows: 


(1) To give effect to the decision of the State Board of Assessment on ap- 
peal. 

(2) To add to the records any valuation certified by the State Board of 
Assessment with respect to property assessed in the first instance by 
said State Board, or to give effect to any valid corrections made in 
such assessments by the State Board. 

(3) To correct the name of any taxpayer appearing on said records errone- 
ously, or to substitute the name of the person who should have listed 
property for the name appearing on the records as listing said 
property, or to correct descriptions on said records, and any such 
corrections or substitutions shall have the same force and effect as if 
the name of the taxpayer or the description had been correctly listed 
in the first instance. 

(4) To correct valuations or taxes appearing erroneously on the records as 
the result of clerical errors. 

(5) To add any discovered property under the provisions of this subchapter. 

(6) To reassess property when the supervisor reports that, since the com- 
pletion of the work of the board of equalization, facts have come to his 
attention which render it advisable to raise or lower the assessment of 
some particular property of a given taxpayer: Provided, that no such 
reassessment shall be made unless it could have been made by the 
board of equalization had the same facts been brought to the attention 
of said board of equalization: Provided further, that this shall not 
authorize reassessment because of events or circumstances not taking 
place or arising until after the tax listing day. 

(7) The board of county commissioners may give the supervisor general au- 
thority to make any changes under this section except those under 
subdivision (6) ; but neither the board nor the supervisor shall make 
any changes under subdivision (3) or (6) which adversely affect the 
interests of any taxpayer without giving such taxpayer written no- 
tice and an opportunity to be heard prior to final determination. 
(1939, c. 310, s. 1108.) 


532 


§ 105-331 Cu. 105. Taxation § 105-331 


§ 105-331. Discovery and assessment of property not listed during 
the regular listing period.—(a) Duty of Commissioners, Supervisors and List 
Takers; Carrying Forward Real Estate—It shall be the duty of the members of 
the board of commissioners, the supervisor and the list takers to be constantly 
looking out for property and polls which have not been listed for taxation. After 
any tax list or abstract has been delivered to a list taker, the supervisor or the 
board of county commissioners, and such list taker, supervisor or board of county 
commissioners shall have reason to believe or sufficient evidence upon which to 
form a belief that the person, firm or corporation making such list or abstract, 
in person or by agent, has other personal property, tangible or intangible, money, 
solvent credits, or other thing liable for taxation, they or either of them shall take 
such action as may be needful to get such property on the tax list. 


Either the list takers for the respective townships, the clerical assistants to the 
supervisor or the supervisor, as the supervisor may designate, shall examine the 
tax lists for the current year and the tax records for the preceding year, and carry 
forward all real property which was listed for the preceding year which has not 
been listed for the current year. In the discretion of the supervisor, such prop- 
erty may be listed on an abstract signed by the official or employee carrying it for- 
ward in the name of the taxpayer, or may be entered directly on the tax scroll or 
tax book by such official or employee. When such property is so listed in the 
name of the owner or in the name of the person last listing the same, the listing 
shall be as valid in every respect as if made by the owner; provided, that such 
listing shall not render any person individually liable to pay the taxes who is not 
under a duty to list such property. 

(b) Procedure upon Discovery.—When property or polls are discovered they 
shall be listed in the name of the taxpayer by the supervisor or some person des- 
ignated by him. The clerk to the board of commissioners or the supervisor shall 
mail a notice to the taxpayer at his last known address (or, if unknown, to the 
occupant or person in possession of such property) to the effect that the board 
of equalization at a designated meeting (or the county commissioners at their 
next regular meeting, in case the discovery is not made in time for consid- 
eration by the board of equalization) will assess the value of said property or ap- 
prove the listing of said poll. At such meeting the board shall hear any objections 
presented by said taxpayer, render its decision and, if necessary under said de- 
cision, assess said property, subject to appeal to the State Board of Assessment, 
or approve the listing of said poll. Said property and polls may then be added to 
the regular tax records or placed in a separate record designated “Late Listings,” 
which shall have the same force and effect as the regular records: Provided, 
nothing herein shall prevent valuation of such property or listing of such polls 
by agreement between the supervisor and taxpayer without action by the board 
of equalization or board of commissioners: Provided, further, nothing herein shall 
prevent the carrying forward of real estate, listed for the prior year in accordance 
with the terms of this subchapter, without notice to the owner or last person listing 
said realty unless, in years other than revaluation years, the valuation of such prop- 
erty is raised. 

All property and polls not listed during the regular listing period shall, when 
eventually listed under this section or by the person carrying forward real estate, 
immediately be subject to the taxes for the various years for which listed or as- 
sessed, together with the penalties hereinafter set forth. 

(c) Assessment for Previous Years; Penalties, — The county commissioners 
may assess any such property or list such poll for the preceding years during 
which it escaped taxation, not exceeding five, in addition to the current year. 
When real property is discovered which should have been listed for the current 
year, it shall be presumed that it should have been listed by the same taxpayer for 
the preceding five years unless the taxpayer shall produce satisfactory evidence 
that such property was actually listed for taxes during those years or some of 
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them ; provided, that this presumption shall not apply when real property is car- 
ried forward from the preceding year’s records. 

When personal property is discovered which should have been listed for the 
current year, it shall be presumed that such property should have been listed by 
the same taxpayer for the preceding five years, unless the taxpayer shall produce 
satisfactory evidence that such property was not in existence, that it was actually 
listed for taxation or that it was not his duty to list the same during said years 
or some of them. Where it is shown that such property should have been listed 
by some other taxpayer during a part or all of such preceding years, it may be as- 
sessed against such other taxpayer for the proper years, with the penalties as 
hereinafter prescribed. 

In a proper case, property may be listed for one or more prior years during 
which it escaped taxation, even though it has been regularly listed for the current 
years, is no longer in existence or is no longer subject to taxation in this State. 


The penalty for failure to list property or a poll before the close of the regular 
listing period shall be ten per cent (10%) of the tax levied for the current year 
on such property or poll. Where such property or poll is taxed for years preced- 
ing the current year, the penalty, in addition to that for the current year, shall be 
ten per cent (10%) per annum. The minimum penalty shall be one dollar 
($1.00). ‘Taxes assessed for years preceding the current year shall be assessed at 
the rate of tax prevailing in the various preceding years. 

The taxes and penalties for each year shall be shown separately on the records, 
but for the purpose of tax collection and foreclosure the total of all such taxes and 
penalties shall be regarded as taxes for the current year; and the schedule of dis- 
counts and penalties for payment or nonpayment of current taxes shall apply to 
such taxes and penalties for failure to list, despite the fact that such taxes and 
penalties for failure to list may not have been levied until the penalties for failure 
to pay have already accrued. 

(d) Commissioners’ Power to Compromise. — The board of county commis- 
sioners or the governing body of any municipal corporation is hereby authorized 
and empowered to settle or adjust all claims for taxation arising under this section 
or any other section authorizing them to place on the tax list any property omitted 
therefrom. 

(e) Application to Cities and Towns.—The provisions of this section shall ex- 
tend to all cities, towns and other municipal corporations having power to tax 
property or polls, and the power conferred and the duties imposed upon the board 
of county commissioners shall be exercised and performed by the governing body 
of the municipal corporation. 

(f) Power to Employ Searchers.—The county commissioners, either sepa- 
rately or in conjunction with one or more municipal corporations in the county, 
may employ one or more competent men to make a diligent search and to discover 
and report to the board or the supervisor any unlisted property within the county, 
to the end that the same may be listed and assessed for taxation as provided in this 
section: Provided, nothing herein shall be construed as allowing a board of com- 
missioners to appoint a tax collector unless it is otherwise authorized to do so 
by law. 

(g) Tax Receipts——Tax receipts for the taxes and penalties assessed against 
the property discovered shall be made up under the provisions of this subchapter, 
shall be delivered to the sheriff or tax collector, who shall be charged with the 
same, and shall have the same force and effect and shall be a lien on the property 
in the same manner as if they had been delivered to the sheriff or tax collector at 
the time of the delivery of the regular tax bills for the current year. 

(h) Appeals.—Appeals may be had from the assessment fixed by the board of 
equalization or commissioners to the State Board of Assessment. Notice of said 
appeal must be served upon the clerk to the board of commissioners within sixty 
days after the assessment is fixed, and said appeal shall be in conformity with the 
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provisions of this subchapter respecting appeals from boards of equalization. 
taxpayer or ownership interest shall file separate and distinct appeals ; 
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§ 105-333 
Each 


no joint 


appeals shall be considered except by and with consent of the State Board of As- 


sessment, 


(1) Classified Property—Any property, discovered and listed under the pro- 
visions of this section, entitled to classification under the provisions of this sub- 


chapter, shall be classified and assessed in accordance with said provisions. 


c. 310, s. 1109.) 

Local Modification.—Guilford: 
914. 

Editor’s Note.—The cases cited in the 
following note construe the somewhat 
similar provisions of the former statute. 

Construed as “Vhole. — In Madison 
Gouutvarves GCOxe= 204 5Ne ©. 58e0167 oe E. 
486 (1933), it was held that Public Laws 
1927, c. 71, . 73, relating to the same sub- 
ject matter as this section, must be con- 
strued as a whole, not piecemeal. 

Discovery and Listing of Omitted Prop- 
erty.—The statute provides for discovery 
of taxable property no‘ listed, by certain 
tax authorities, and listing same. Hard- 
ware Mut. Fire Ins. Co. v. Stinson, 210 N. 
C. 69, 185 S. E. 449 (1936). 

Where the plaintiff zuardian paid taxes 
on property of his ward, and thereafter, in 
accordance with a ruling that the property 
was nontaxable, obtained a refund of the 
tax and did not list the property again, and 
the property of the ward was not exempt 
from taxation, it was held that the prior 
ruling of the county commissioners to the 
effect that the property was nontaxable 
does not prevent them from listing the 


1945-) C. 


(1939, 


property for taxation for the prior five 
years, including the year for which the tax 
was refunded. Lawrence v. Shaw, 210 N. 
C..352, 186 S. HB. 504. (1936). 

Compromise Settlement Is Binding Un- 
less Made in Bad Faith.—In the absence 
of a finding that the board of commis- 
sioners acted in bad faith in making a com- 
promise settlement of a tax, or abused its 
discretion in so doing, mandamus to com- 
pel the commissioners to list and assess 
will be denied. Stone v. Board of Com’rs, 
ZIOUNs Ca226.01 86s 0.00,.1 342 .(1936)% 

Rebuttal of Presumption.—The presump- 
tion created by statute, that the person in 
possession of personal property was the 
Owner and in possession of said property 
on the taxing dates of the five preceding 
years, was held rebutted by the facts of the 
case. Coltrane v. Donnell, 203 N. C. 515, 
166 S. E. 397 (1932). 

Applied in Smith y. Dunn, 160 N. C. 174, 
76 S. E. 242 (1912). 

Stated in Rand v. Wilson County, 243 
Ny C.'432.89 3. Ee (20) 779°C1955). 

Cited in Pocomoke Guano Co. v. New 
Bern, 172 N. C. 258, 90 S. E. 202 (1916). 


ARTICLE 22. 


Assessment Procedure of Cities and Towns. 


§ 105-332. Status of property and polls listed for taxation. — Ail 
property and polls validly listed for taxation in any county, municipal corporation 
or taxing district shall be thereby also validly listed for taxation by any county, 


municipal corporation or taxing district in which it has a taxable situs. 
situs shall be determined by the rules prescribed in this subchapter. 


S91 200. ) 


Said 
(1939, c. 310, 


§ 105-333. Tax lists and assessment powers of cities and towns.— 
All cities and towns may obtain their tax lists from the county records without 
securing lists signed by the taxpayers, or may set up their own machinery for se- 
curing lists from the taxpayers, in the discretion of the governing body. 

All cities and towns not situated in more than one county shall accept the valu- 
ations fixed by the county authorities, as modified by the State Board of Assess- 
ment, under the provisions of this subchapter: Provided, that nothing in this sec- 
tion shall be construed to modify the authority given to cities and towns under 
this subchapter with respect to discovered property. 

With the exception of the provisions relating to dog taxes, the provisions of $§ 
105-323 to 105-326 shall apply to cities and towns; and city and town governing 
bodies shall have the same powers conferred and the duties imposed by said sec- 
tions upon the board of county commissioners, and wherever counties are referred 
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to in said sections it shall be construed to include also cities and towns. (1939, 
¢'5105et20 12) 

Cited in Bowie v. West Jefferson, 231 N. 
C. 408, 57 S. E. (2d) 369 (1950). 


§ 105-334. Cities and towns situated in more than one county. — 
For the purpose of municipal taxation, all real and personal property and polls 
subject to taxation by cities and towns situated in two or more counties shall be 
listed and assessed as hereinafter set forth: 

(1) The governing body of each such city or town shall, in quadrennial 
years, on or before the date fixed for the appointment of the county 
supervisor, appoint a city supervisor of taxation, and two or more 
persons to act as list takers and assessors, each of whom, including 
the supervisor, shall have been resident freeholders in such city or 
town for a period of not less than twelve months. In years other than 
quadrennial years such governing body shall, on or before the date 
fixed for appointment of the county supervisor, appoint one resident 
freeholder as city supervisor of taxation and, in its discretion, one of 
more persons to act as list takers and assessors, each of whom shall 
have been a resident of such city or town for at least twelve months. 


(2) With respect to property to be listed for taxation in the city or town the 
city supervisor shall have the same powers and duties given to the 
county supervisor under the terms of this subchapter; and the city 
list takers and assessors shall have the same powers and duties given 
to the county list takers and assessors under the terms of this sub- 
chapter; and the procedure of listing and assessing shall be as nearly 
as possible, the same as that specified for county listing and assessing 
under the terms of this subchapter. 

(3) The governing body of each such city or town may designate some offi- 
cer or employee of the city or appoint some other person to supervise 
the preparation of the tax records and receipts, and to make such re- 
ports as the State Board of Assessment may request or require, and 
may employ such clerical assistance in this connection as it may deem 
advisable. 

Such governing body shall also be vested with the same powers and 
duties, with respect to the listing of property for city taxation, as are 
vested by this subchapter in the county commissioners with respect 
to the listing of property for county taxation, and shall, with the city 
supervisor as chairman, sit as a board of equalization and review; and 
appeals may be taken from said city board of equalization to the State 
Board of Assessment in the same manner as provided in this sub- 
chapter for appeals from the county boards of equalization. 

(4) The intent and purpose of this section is to provide such cities and 
towns as lie in two or more counties only with the machinery 
necessary for listing and assessing taxes for municipal purposes. The 
powers to be exercised by and the duties imposed on such boards of 
aldermen, boards of commissioners or other governing bodies, boards 
of equalization and review, city supervisor of taxation, list takers and 
assessors, city clerk and taxpayers shall be the same, and they shall 
be subjected to the same penalties as provided in this subchapter for 
all boards of county commissioners, county auditors, registers of 
deeds, clerks of boards of county commissioners, county supervisors, 
list takers and assessors. ‘The county commissioners in their discretion 
may adopt the tax lists, scroll, or assessment roll of such city or town 
as fixed and determined by the board of equalization and review of 
such cities or towns, and when so adopted, shall be considered to all 
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intent and purpose the correct and valid list and the fixed and deter- 
mined assessment roll for the purpose of county taxation. 


(5) All expenses incident to the listing and assessing of the property for the 
purpose of municipal taxation as aforesaid shall be borne by the city 
or town for whose benefit the same is undertaken; provided, that 
where the county or counties in which such city or town lies shall 
adopt the list and the fixed, determined assessment of the city board 
of equalization and review, the county board of commissioners may 
reimburse the governing body in such amounts as in their discretion 
may be proper. (1939, c. 310, s. 1202.) 

Local Modification. — City of Rocky Stated in Bowie v. West Jefferson, 231 
Mount: 1961, c. 786; Town of Whitakers: N. C. 408, 57 S. E. (2d) 369 (1950). 
1957 oc. 01811. 


ARTICLE 23. 


Reports to the State Board of Assessment and 
Local Government Commission. 


§ 105-335. Report of valuation and taxes.—The clerk of the board of 
county commissioners, auditor, tax supervisor, tax clerk, county accountant or 
other officer performing such duties shall, at such time as the board may pre- 
scribe, return to the State Board of Assessment on forms prescribed by said 
Board an abstract of the real and personal property of the county, showing the 
number of acres of land and their value, the number of town lots and their value, 
the value of the several classes of livestock, the number of white and negro polls, 
separately, and specify every other subject of taxation and the amount of county 
tax payable on each subject and the amount payable on the whole. At the same 
time said clerk, auditor, supervisor or other officer shall return to the State Board 
of Assessment an abstract or list of the poll, county and school taxes payable in 
the county, setting forth separately the tax levied on each poll and on each hun- 
dred dollars’ value of real and personal property for each purpose, and also the 
gross amount of every kind levied for county purposes, and such other and fur- 
ther information as the State Board of Assessment may require. (1939, c. 310, s. 
1300 ; 1963, c. 784, s. 2.) 

Editor’s Note. — The 1963 amendment ing immediately after ‘county’ near the 
deleted “by townships” formerly appear- middle of the first sentence. 


§ 105-336. Clerks of cities and towns to furnish information.—The 
clerk or auditor of each city and town in this State shall annually make and trans- 
mit to the State Board of Assessment, on blanks furnished by said Board, a full, 
correct, and accurate statement showing the assessed valuation of all property, 
tangible and intangible, within his city or town, and separately the amount of all 
taxes levied therein by said city or town, including school district, highway, 
street, sidewalk, and other similar improvement taxes for the current year, and 
the purposes for which the same were levied; and shall annually furnish to the 
local government commission a complete and detailed statement of the bonded and 
other indebtedness of the city or town, the accrued interest on the same, whether 
not due or due and unpaid, and the purposes for which said indebtedness was in- 
curred. (1939, c. 310, s. 1301.) 

Cited in Brown y. Allen, 344 U. S. 443, 
RSBS> Cl. 39 lmao len Od le ed, 469 1953) 


§ 105-337. County indebtedness to be reported. — The auditor or 
county accountant of each county in this State shall make and deliver annually 
to the local government commission a full, correct and accurate statement of the 
bonded and other indebtedness of his county, including township, school districts, 
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and special tax districts, the purposes for which the same was incurred, and all 
accrued interest, whether not due or due and unpaid. (1939, c. 310, s. 1302.) 


§ 105-338. Penaity for failure to make report. — Every register of 
deeus, auditor, county accountant, supervisor of taxation, assessor, sheriff, clerk 
of superior court, clerk of board of county commissioners, county commissioners, 
boara ot aldermen or other governing body of a city or town, mayor, clerk of city 
or town, or any other public officer, who shall willfully fail, refuse, or neglect to 
perform any duty required, to furnish any report to the State Board of Assess- 
ment or local government commission as prescribed in this subchapter or the 
Revenue Act, or who shall willfully and unlawfully hinder, delay or obstruct said 
Board in the discharge of its duties, shall, for every such failure, neglect, refusal, 
hindrance or delay, in addition to the other penalties imposed in this subchapter 
and the Revenue Act, pay to the State Board of Assessment or local government 
commission for the general fund of the State the sum of one hundred dollars 
($100.00), such sum to be collected by said Board or local government commis- 
sion. A delay of thirty days to make and furnish any report required or to per- 
form a duty imposed shall be prima facie evidence that such delay was willful. 
(19395 CG. 3105S 1303) 

ARTICLE 24. 


Levy of Taxes and Penalties for Failure to Pay Taxes. 


§ 105-339. Levy of taxes. — The tax levying authorities of the several 
counties, cities, towns and special districts shall, not later than Wednesday after 
the third Monday in August, levy such rate of tax for the general county purposes 
as may be necessary to meet the general expense of the county, not exceeding the 
legal limitation, and such rates for other purposes as may be authorized by law. 
(19359, Ce 01U,(sen 400) 

Cited in Holt v. May, 235 N. C. 46, 68 S. 
E. (2d) 775 (1952); Brown y. Allen, 344 


USS) 448473. 5..Ci1907..43'7 0 elute deseo 
(1953). 


§ 105-340. Date as of which lien attaches. — (a) The lien of taxes 
levied on property and polls listed pursuant to this subchapter shall attach to all 
real property of the taxpayer in the taxing unit as of the day as of which prop- 
erty is listed, regardless of the time at which liability for the tax may arise or the 
exact amount thereof be determined. All penalties, interest and costs allowed by 
law shall automatically be added to the amount of such lien and shall be re- 
garded as attaching at the same time as the lien for the principal amount of the 
taxes. 

(b) ‘Taxes, interest, penalties and costs shall be a lien on personal property 
from and after levy or attachment and garnishment of such property; provided, 
however, that the lien of taxes levied on the stock of goods and fixtures of a 
wholesale or retail merchant, as defined in Schedule E of the Revenue Act, shall 
attach to such stock of goods and fixtures in the taxing unit as of the day of any 
removal or transfer or quitting business as set out in subsection (a) (1) and (2) 
of G. S. 105-385, regardless of the time at which liability for the tax may arise 
or the exact amount thereof be determined. All penalties, interest, and costs, al- 
lowed by law, shall automatically be added to the amount of such lien and shall 
be regarded as attaching at the same time as the lien for the principal amount of 
the taxes. (1939, c. 310, s. 1401; 1957, c. 1414, s. 1.) 


Cross Reference._-As to lien of assess- 
ment for local improvements after confir- 
mation thereof, see § 160-88. 

Editor’s Note.—The 1957 amendment re- 
wrote this section. 

A modification of the law to meet an 
unacceptable interpretation of the former 
statute is found in this section which fixes 


a lien as of the date the property is listed. 
Under the old law no lien attached until 
July first and a transfer between April first 
and July first seemed to shed the burden 
of taxes entirely under the decision of the 
court in State v. Champion Fibre Co., 204 
N. C. 29, 168°S. E. 207 (1933). No rea- 
son appears why a lien cannoi be effective 
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to cover obligations yet to be ascertained man, 258 N. C. 733, 129 S. E. (2d) 471 

and it is believed the new section cures a (1963). 

glaring defect in our iax law. 15 N. C. Law Cited in Bemis Hardwood Lbr. Co. v. 

Rev. 391. Graham County, 214 N. C. 167, 198 S. E. 
Applied in National Surety Corp. v. 843 (1938); In re Cleveland, 146 F. Supp. 

Sharpe, 236 N. C. 35, 72 S. E. (2d) 109 765 (1956). 

(1952); Kirkman Furniture Co. v. Her- 


§ 105-341. Levy of poll tax.—(a) There shall be levied by the board of 
county commissioners in each county a tax of two dollars ($2.00) on each taxable 
poll or male person between the ages of twenty-one and fifty years, and the taxes 
levied and collected under this section shall be for the benefit of the public school 
fund and the poor of the county. 


(b) The board of county commissioners of every county shall have the power 
to exempt any person from the payment of poll taxes on account of indigency, and 
when any such person has been once exempted he shall not be required to renew 
his application unless the commissioners shall revoke the exemption. When such 
exemption shall have been made, the clerk of the board of county commissioners 
shall furnish the person with a certificate of such exemption, and the person to 
whom it is issued shall be required to list his poll, but upon exhibition of such cer- 
tificate the list taker shall annually enter in the column intended for the poll the 
word “exempt,” and the poll shall not be charged in computing the list. 


(c) Cities and towns may levy a poll tax not exceeding that authorized by the 
Constitution, and poll taxes so levied and collected may be used for any purpose 
permitted by law. 


(d) For the purposes of this article members of the armed forces of the United 
States who are on active duty elsewhere than in the counties of their residence 
on January Ist of 1957 and on the Ist day of January in each year thereafter shall 
not be subject to the tax levied in subsection (a) of G. S. 105-341. (1939, c. 
310, s. 1402; 1943, c. 3; 1957, c. 842.) 

Editor’s Note——The 1943 amendment Cited in Brown v. Allen, 344 U. S. 443, 
added subsection (d), which was rewritten 73 S. Ct. 397, 437, 97 L. Ed. 469 (1953). 
by the 1957 amendment. 

As to comment on section, see 12 N. C. 

Law Rev. 23. 


§ 105-342. What veterans exempt from poll tax; World War vet- 
erans. — Any honorably discharged veteran of any of the wars of the United 
States, now a resident of, and subject to capitation or poll tax in this State, and 
who received injuries in the line of duty in the military service, whether com- 
pensable or not, and all such honorably discharged veterans that have been, or 
are now, receiving compensation from the federal government for disability of 
service connected origin, shall be conclusively considered and presumed as having 
physical infirmities sufficient to warrant exemption from the payment of the capi- 
tation or poll tax under article five, section one, of the Constitution of North 
Carolina: Provided, however, that with respect to veterans of the World War, 
this section and § 105-343 shall apply only to those who served not less than 
ninety days during the period between April sixth, one thousand nine hundred 
seventeen, and November eleventh, one thousand nine hundred eighteen, or to 
those of such veterans who served with the United States forces in Russia during 
the period between April sixth, one thousand nine hundred seventeen, and April 
first, one thousand nine hundred twenty: Provided further, that the provisions of 
this section shall also be applicable to veterans of World War II and to veterans 
of the Korean conflict similarly injured or similarly having physical infirmities, 
and the term “veterans of the Korean conflict,” as used in this section, means 
those persons serving in the armed forces of the United States at any time during 
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the period beginning June 27, 1950, and ending on July 27, 1953. (1931, c. 193, 
8; 1sal 9555761269.) 

Editor’s Note—The 1955 amendment 
added the last proviso. 


§ 105-3438. Proof of service and injury must be furnished; exemp- 
tion by county commissioners. — The veteran or soldier claiming exemption 
under § 105-342 shall furnish proof of such service and injury by producing to 
the board of commissioners of his county his or her discharge or release or cer- 
tificate of such service or injury, signed by a recognized official of the United 
States War Department or the Adjutant General’s office of this State, and said 
discharge, release or certificate shall be recorded with the register of deeds of 
such county prior to tax listing date in the year in which exemption is claimed 
under §§ 105-342 and 105-343. It shall be the duty of the register of deeds at 
or before tax listing time in each county, to notify the board of county commis- 
sioners of the registration with him of such discharge, release or certificate and 
thereupon, upon application of the veteran, said board of county commissioners 
may take the action authorized by §§ 105-342 and 105-343. (1931, c. 193, s. 2.) 


§ 105-344. Exemption of pensions or compensations from taxation. 
—Every person receiving a pension or compensation from the State, or United 
States, or any foreign country or government, for and on account of wounds or 
physical disabilities contracted or sustained during the late war between the United 
States and Germany, and any of the allied countries co-operating with the United 
States, shal] not be required to pay any tax of any kind upon such pension or 
compensation, but the same shall be exempted from any and all taxes. This sec- 
tion shall apply to all such taxes for the year one thousand nine hundred and 
twenty-three, and thereafter. The benefits of this section are hereby extended to 
and include those coming within the provisions of said section serving at any time 
between December seventh, one thousand nine hundred and forty-one and the 
termination of World War II. (1923, c. 259; C. S., s. 5168(aa); 1945, c. 968, 
S525) 

Editor’s Note. — The 1945 amendment 
added the last sentence of this section. 


§ 105-345. Penalties and discounts for nonpayment of taxes.—All 
taxes assessed or levied by any county, city, town, special district or other political 
subdivision of this State, in accordance with the provisions of this subchapter, 
shall be due and payable on the first Monday of October of the year in which 
they are so assessed or levied, and if actually paid in cash: 

(1) On or before the first day of November next after due and payable, 
Bie? shall be deducted a discount of one-half of one per cent (% 
of 1 0). 

(2) After the first day of November and on or before the first day of Feb- 
Biepte next after due and payable, the tax shall be paid at par or face 
value. 

(3) After the first day of February and on or before the first day of March 
next after due and payable, there shall be added to the tax interest 
at the rate of one per cent (1%). 

(4) After the first day of March and on or before the first day of April 
next after due and payable, there shall be added to the tax interest 
at the rate of two per cent (2%). 

(5) On and after the second day of April the rate of interest shall be, in 
addition to said two per cent (2%), one-half of one per cent per 
month or fraction thereof until paid from said day on the principal 
amount of such taxes, 

(6) Should any taxpayer desire to make a prepayment of his taxes between 
July first and October first of any year, he may do so by making pay- 
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ment to the county or city accountant, city clerk, auditor or treasurer, 
as the governing body may determine, and shall be entitled to the 
following discounts: If paid on or before July first, a deduction of 
two per cent (2%) ; if paid during the month of July, a deduction of 
one and one-half per cent (14%%); if paid during the month of 
August, a deduction of one per cent (1%); if paid during the month 
of September, a deduction of one per cent (1%). 


(7) Any member of the armed forces of the United States may be relieved 


of the payment of any charges in the form of interest or penalty on 
delinquent ad valorem taxes assessed against the property of said 
member by any county or municipality for any taxable year during 
service in the said armed forces; provided, this subsection shall not 
extend beyond the duration of World War II; and provided further 
that said member of armed services presents to proper tax collecting 
authorities a certificate of discharge from United States armed serv- 
ices in proof of membership therein. (1939, c. 310, s. 1403; 1943, 


C00/5 LUFC 241.15. 30C. 1041 1947) C, 885, Ss. 1.) 


Local Modification.—Anson: 1957, c. 134; 
Beaufort: 1937, c. 65; Bladen (and munici- 
palities therein), as to subdivisions (1), 
(6). 1945 comace aloOl. oc. l0sss) Dutke: 
1953, c. 182; Camden: 1943, c. 705; Cat- 
awba, as to subdivision (6): 1953, c. 434; 
Cleveland: 1951, c. 568; Cumberland and 
city of Fayetteville: 1945, c. 108; David- 
son: 1951, ¢:/610; Forsyth: 1953, c. 229; 
Franklin (towns of Bunn, Louisburg and 
Youngsville): 1948, c. 293; Harnett: 1957, 
c. 903; Hoke: 1961, c. 147; Iredell: 1941, c. 
332; Mecklenburg: 1949, c. 999; 1953, c. 
184; 1955, c. 378; Pitt: 1957, c. 531; Robe- 
son: 1953, c. 85; Surry (and towns of Elkin 
and Mount Airy): 1943, c. 710, s. 1; Union: 
1951, c. 822, as amended 1959, c. 334; 
Washington: 1953, c. 681; 1957, c. 574, as 
amended 1959, c. 167; Wayne, as to sub- 
division (6): 1947, c. 163; city of Charlotte: 
1949, c. 743; 1955, c. 378; city of Concord: 
1951, c. 289; city of Greensboro: 1949, c. 
746; city of Hendersonville, as to subdivi- 
sion (6): 1949, c. 114; city of Kings Moun- 
tain 1951, 'c. 68> «city of Shelby: 1951, c. 
568; city of Winston-Salem: 1953, c. 229; 
town of Cornelius: 1959, c. 844; town of 
Davidson: 1953, c. 184; 1955, c. 378; towns 
of Huntersville and Matthews: 1955, c. 378; 
town of Pilot Mountain: 1955, c. 441. 

Editor’s Note.—The 1943 amendment 
added at the end of subdivision (6) “if 
paid during the month of September, a 
deduction of one per cent (1%).” 


The first 1945 amendment struck out 
the latter part of subdivision (5) as it for- 
merly read. And the second 1945 amend- 
ment added subdivision (7). 

The 1947 amendment substituted “‘inter- 
est at the rate” for “a penalty” in subdivi- 
sions (3) and (4). It also substituted “rate 
of interest” for “penalty” in subdivision (5). 

Session Laws 1955, c. 109, which made 
this section applicable to Avery County, 
provided: “The board of county commis- 
sioners of Avery County and the govern- 
ing bodies of the municipalities therein 
shall not refund any penalties or interest 
heretofore collected with respect to the late 
payment of ad valorem property taxes.” 

Session Laws 1959, c. 131, made this 
section applicable to Macon County. 

Session Laws 1961, c. 156, effective July 
1, 1961, made this section applicable to 
Halifax County. 

For comment on the 1947 amendment, 
see 25 N. C. Law Rev. 460. 

Discrimination between Different Coun- 
ties—A statute which discriminates be- 
tween the different counties of the State, 
as to the times when the payment ot taxes 
can be compelled, is not unconstitutional, 
since its provisions affect every one alike 
in the localities, to which they are applica- 
ble and contain no violation of the principle 
of equation of taxation. State v. Jones, 121 
NaCe 616" 28S. 34751897). 


§ 105-345.1. Penalty deemed to be interest. — Wherever the words 


” 


“penalty 


or “penalties” are used in any statute to designate any charge imposed 


by law with respect to the late payment of county or municipal ad valorem taxes, 
the same shall be deemed to mean and be interest, but this shall not be construed 
to authorize the computation and imposition of any charge different from that 
which would be computed and imposed if this section had not been enacted, or if 
§ 105-345 had not been amended by substituting the designation “interest” for 


the designation “penalty” in several instances therein. 
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ARTICLE 25. 


Banks, Banking Associations, Trust Companies and Building and Loan 
Associations. 


§ 105-346. Banks, banking associations and trust companies.—The 
value of shares of stock of banks, banking associations, and trust companies shall 
be determined as follows: 

(1) Every bank, banking association, industrial bank, savings institution, 
trust company, or joint-stock land bank located in this State shall 
list its real estate and tangible personal property, except money on 
hand, in the county in which such real estate and tangible personal 
property is located for the purpose of county and municipal taxation, 
and shall, during the second calendar month following the month in 
which local tax listing begins each year, list with the State Board 
of Assessment, on forms provided by the said State Board, in the 
name of and for its shareholders, all the shares of its capital stock, 
whether held by residents or nonresidents, at its actual value on the 
day as of which property is assessed under this subchapter. 

(2) The actual value of such shares for the purpose of this section shall be 
ascertained by adding together the capital stock, surplus, and un- 
divided profits, and deducting therefrom the assessed value of such 
real and tangible personal property which such banking institutions 
shall have listed for taxation in the county or counties of this State 
wherein such real and tangible personal property is located, together 
with an amount according to its proportion of tax value of any 
buildings and lands wholly or partially occupied by such banking as- 
sociations, institutions or trust companies, owned and listed for taxa- 
tion by a North Carolina corporation in which such banking associa- 
tions or institutions own ninety-nine per cent (99%) of the capital 
stock. 

(3) In addition to the deductions allowed in item two of this section, there 
may be deducted from the items of surplus and undivided profits an 
amount not exceeding five per cent (5%) of the bills and notes 
receivable of such banking associations, institutions, or trust com- 
panies to cover bad or insolvent debts, investments in North Carolina 
State bonds, United States government bonds, joint-stock land bank 
bonds, and federal land bank bonds, at the actual cost of said bonds 
owned on and continuously for at least ninety days prior to the day 
as of which property is assessed in the current year. The value of 
such shares of capital stock of such banking associations, institutions, 
or trust companies shall be found by dividing the net amount ascer- 
tained above by the number of shares in the said banking associations, 
institutions or trust companies. 

Any bank which had not actually begun business prior to the first 
day of January in any year may make the deductions provided for 
under this subdivision acquired up to the last date authorized for 
making the report provided for in subdivision (1) hereof. This pro- 
vision shall be applicable to any bank which began business after the 
first day of January, 1945. 

(4) If the State Board of Assessment shall have reason to believe that the 
actual value of such shares of stock of such banking associations, 
institutions, or trust companies, as listed with it, is not the true value 
in money, then the said Board shall ascertain such true value by such 
an examination and investigation as seems proper, and increase or 
reduce the value as so listed to such an amount as it ascertains to 
be the true value for the purposes of this section. 
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(5) The value of the capital stock of all such banking associations, institu- 


tions, and trust companies as found by the State Board of Assess- 
ment, in the manner herein described, shall be certified to the county 
and municipality in which such bank or institution is located: Pro- 
vided, that if any such banking association, institution, or trust com- 
pany shall have one or more branches, the State Board of Assess- 
ment shall make an allocation of the value of the capital stock so 
found as between the parent and branch bank or banks or trust com- 
pany in proportion to the deposits of the parent and branch bank, 
banks, or trust company, and certify the allocated values so found 
to the counties and municipalities in which the parent and the branch 
bank, banks, or trust company are located. 


(6) The taxes assessed upon the shares of stock of any such banking as- 


sociations, institutions, or trust companies shall be paid by the cashier, 
secretary, treasurer, or other officer or officers thereof, and in the same 
manner and at the same time as other taxes are required to be paid in 
such counties, and in default thereof such cashier, secretary, treasurer, 
or other accounting officer, as well as such banking association, insti- 
tution, or trust company, shall be liable for such taxes, and in addition 
thereto for a sum equal to ten per cent (10%) thereof. Any taxes so 
paid upon any such shares may, with the interest thereon, be recovered 
from the owners thereof by the banking association, institution, or trust 
company or officers thereof paying them, or may be deducted from the 
dividends accruing on such shares. ‘The taxation of such shares of 
capital stock shall not be at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens of this State coming 
in competition with the business of such banking associations, institu- 
tions, or trust companies. 


(7) In case of the failure or refusal of any bank, banking association or 


trust company to make and deliver to the State Board of Assessment 
any statement or statements required by this subchapter, such bank, 
banking association or trust company shall forfeit and pay to the 
State of North Carolina the sum of one hundred dollars ($100.00) 
for each additional day such report is delinquent beyond the last 
day of the month in which said report is required to be made, such 
penalty to be sued for and recovered in any proper form of action 
in the name of the State of North Carolina on the relation of the 
State Board of Assessment, and such penalty, when collected, shall be 
paid into the general fund of the State. (1939, c. 310, s. 1500; 1947, 
Ce72a) 


Editor’s Note.—The 1947 amendment 
added the second paragraph of subdivi- 
sion (3). 

The cases cited below were decided un- 
der former tax statutes. 

Where Capital Inv sted in State Bonds. 
—Bank stock is taxable at its full value af- 
ter deducting the assessed value of the 
bank’s real and personal property, though 
the capital of the bank be invested in North 
Carolina State bonds. Pullen v. Corpora- 
tion Comm., 152 N. C. 548, 68 S. E. 155 
(1910). 

Listing Bank Stock. — This section 
changes the policy of the State as declared 
in c. 234, § 42, Laws of 1917, as to the 
listing of shares of bank stock by the hold- 
ers where they reside, and fixing the situs 


of the shares for the purpose of county 
schools and municipal taxation at the resi- 
dence of the owner, by omitting entirely 
the requirements of the act of 1917 that the 
owner of the shares shall list them at the 
place of his residence, and by imposing this 
duty on the bank, requiring the cashier or 
other officer tc pay the taxes, the intent of 
the statute being to require the bank to 
pay all taxes on the shares of its stock, and 
to relieve the owners from listing or pay- 
ing them, except as he may be required to 
reimburse the bank. Planters Bank, etc., 
Co. v. Lumberton, 179 N. C. 409, 102 S. E. 
629 (1920). 

Deduction of Indebtedness.—In the taxa- 
tion of shares of stock in a national bank, 
under the Revenue Act of 1885, the owner 
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of such shares had the right to deduct from 
the assessed value thereof the amount of 
his bona fide indebtedness, as in case of 
other investments of moneyed capital. Mc- 
Aden v. Board, 97 N. C. 355, 2 S. E. 670 
(1887). 

Fixing Amount of Capital Stock.—Notes 
due a corporation are to be considered in 
estimating the value of the capital stock, 
and not as a separate item for taxation. 
Caldwell Lana, etc., Co. v. Smith, 151 N. 
C. 70, 65 S. E. 641 (1909). 

The imposition upon a corporation of a 
tax on its “capital stock” in addition to a 
requirement that it shall list for taxation 
and pay the taxes assessed on the shares of 
its stockholders, does not make ‘double 
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Tobacco Co., 116 N. C.,441, 31S. E. 428 
(1895). 

The tax on shares of stock of a bank is 
payable by the bank under the provisions 
of this section, it being required that the 
cashier or other proper officer of the bank 
pay the tax. Rockingham y. Hood, 204 N. 
C. 618, 169 S. E. 191 (1933). 

Effect of Failure to Follow Prescribed 
Procedure.—Where the method prescribed 
by this section for determining the value of 
bank stock for taxation has not been fol- 
lowed, a bank may restrain the board of 
commissioners of a county from listing its 
shares of stock for taxation. Virginia- 
Carolina Joint Stock Land Bank v. Board 
of County Com’rs, 207 N. C. 50, 175 S. E. 


taxation.” Board y. Blackwell Durham 705 (1984). 


§ 105-347. Building and loan associations.—(a) The secretary of each 
building and loan association organized and/or doing business in this State shall 
list with the local assessors all the tangible real and personal property owned on 
the day as of which property is assessed each year, which shall be assessed and 
taxed as like property of individuals. 

(b) All foreign building and loan associations doing business in this State 
shall list for taxation, during the second calendar month following the month in 
which local tax listing begins each year, with the State Board of Assessment, 
through their respective agents, its stock held by citizens of this State, with the 
name of the county, city, or town in which the owners of said stock reside. In 
listing said stock for taxation the withdrawal value as fixed by the bylaws of each 
such association shall be furnished to the said Board, and the stock shall be val- 
ued for taxation at such withdrawal value. 

Any association or officer of such association doing business in the State who 
shall fail, refuse or neglect to so list shares owned by citizens of this State for 
taxation shall be barred from doing business in this State; any local officer or 
other person who shall collect dues, assessments, premiums, fines, or interest from 
any citizen of this State for any such association which has failed, neglected, or re- 
fused to so list for taxation the stock held by citizens of this State shall be guilty 
of a misdemeanor, and fined and/or imprisoned in the discretion of the court. 

The value of the shares of stock so held by citizens of this State, as found by 
the State Board of Assessment, shall be certified to the register of deeds of the 
county in which such shareholders reside, shall be placed on the assessment roll 
in the name of such holders thereof, and taxed as other property is taxed. (1939, 
CooL Ouse) LOU La 


Capital Stock as Property.—The capital 
stock of a building and loan association is 
property and hence is taxable according to 
the uniform ad valorem system established 
by the Constitution. Loan Ass’n v. Com- 
missioners, 115 N. C. 410, 20 S. E. 526 
(1894). 


The payment of a urivilege tax under § 
105-68 does not bar the ad valorem tax im- 
posed on building and loan associations. 
Loan Ass’n vy. Commissioners, 115 N. C. 
410, 20 S. E. 526 (1894). 


§ 105-348. Article not to conflict with §§ 105-198 to 105-217.— 


None of the provisions contained in any of the sections of this article shall be 
construed to conflict with Schedule H, §§ 105-198 to 105-217, but rather shall 
they be subordinate thereto. (1939, c. 310, s. 1502.) 


§ 105-349, State Board to keep record of all corporations, etc.; 
secrecy enjoined.—The State Board of Assessment shall prepare and keep a 
record book in which it shall enter a correct list of all the corporations, limited 
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partnerships, joint-stock associations, banks, banking associations, industrial banks, 
savings institutions, and trust companies which it has assessed for taxation, and 
said record shall show the assessed valuation placed upon them; and the State 
Board of Assessment shall not divulge or make public any report of such corpora- 
tion, partnership, or association required to be made to it, except as provided in 
this subchapter or the Revenue Act. (1939, c. 310, s. 1503.) 


§ 105-349.1. Obtaining record of corporation.—The Commissioner of 
Revenue shal] have power to require the Secretary of State, and it shall be the 
duty of the Secretary of State, to furnish monthly to the Commissioner a list of 
all domestic corporations incorporated or whose charters have been amended or 
which have been dissolved during the preceding month, and a list of all foreign 
corporations which have been domesticated, or whose charters have been amended, 
or which have been dissolved, or whose domestication has been withdrawn dur- 
ing the preceding month, both such lists to be in such detail as may be prescribed 
by the Commissioner. (1955, c. 1350, s. 11.) 


ARTICLE 26. 
Public Service Companies. 


§ 105-350. Telegraph companies.—Every joint-stock association, com- 
pany, copartnership or corporation, whether incorporated under the laws of this 
State or any other state or any foreign nation, engaged in transmitting to, from, 
through, in, or across the State of North Carolina telegraph messages shall be 
deemed and held to be a telegraph company; and every such telegraph company 
shall, during the second calendar month following the month in which local tax 
listing begins each year, make out and deliver to the State Board of Assessment a 
statement, verified by oath of the officer or agent of such company making such 
statement, with reference to the day as of which property is assessed next preced- 
ing, showing : 

(1) The total capital stock of such association, company, copartnership, or 
corporation. 

(2) The number of shares of capital stock issued and outstanding, and the 
par value of each share. 

(3) Its principal place of business. 

(4) The market value of said shares of stock on the day as of which prop- 
erty is assessed next preceding; and if such shares have no market 
value, then the actual value thereof. 

(5) The real estate, structures, machinery, fixtures, and appliances owned 
by said association, company, copartnership or corporation, and sub- 
ject to local taxation within the State, and the location and assessed 
value thereof in each county where the same is assessed for local tax- 
ation. 

(6) The specific real estate, together with the permanent improvements 
thereon, owned by such association, company, copartnership, or cor- 
poration situated outside the State of North Carolina and not directly 
used in the conduct of the business, with a specific description of each 
such piece, where located, the purpose for which the same is used, 
and the sum at which the same is assessed for taxation in the locality 
where situated. 

(7) All mortgages upon the whole or any part of its property, together with 
the dates and amounts thereof. 

(8) Length of lines. 

a. The total length of lines of said association or company ; 
b. The total length of so much of their lines as is outside of the 
State of North Carolina ; 
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c. The length of the lines and wire mileage within each of the coun- 
ties, townships, and incorporated towns within the State of 
North Carolina. 
(9) Such other and further information as the State Board of Assessment 
may require. (1939, c. 310, s. 1600.) 
Editor’s Note.—See 12 N. C. Law Rev. 
34. 


§ 105-351. Telephone companies. — Every telephone company doing 
business in this State, whether incorporated under the laws of this State or any 
other state, or of any foreign nation, shall, during the second calendar month 
following the month in which local tax listing begins each year, make out and 
deliver to the State Board of Assessment of this State a statement, verified by 
the oath of the officer or agent of such company making such statement, with 
reference to the day as of which property is assessed next preceding, showing: 


(1) The total capital stock of such association, company, copartnership, or 
corporation invested in the operation of such telephone business. 

(2) The number of shares of capital stock issued and outstanding, and the 
par or face value of each share. 

(3) Its principal place of business. 

(4) The market value of said shares of stock on the day as of which prop- 
erty is assessed next preceding; and if such shares have no market 
value, then the actual value thereof. 

(5) The real estate, structures, machinery, fixtures, and appliances owned 
by said association, company, copartnership, or corporation and sub- 
ject to local taxation within the State, and the location and assessed 
value thereof in each county where the same is assessed for local tax- 
ation. 

(6) The specific real estate, together with the permanent improvements there- 
on, owned by such association, company, copartnership, or corpora- 
tion, situated outside of the State of North Carolina, and not used di- 
rectly in the conduct of the business, with a specific description of each 
such piece, where located, the purpose for which the same is used, and 
the sum at which the same is assessed for taxation in the locality where 
situated. 

(7) All mortgages upon the whole or any of its property, together with the 
dates and amounts thereof. 

(8) Length of lines. 

a. The total length of the lines of said association or company ; 

b. The total length of so much of their lines as is outside of the 
State of North Carolina ; 

c. The length of the lines and wire mileage within each of the coun- 
ties, townships, and incorporated towns within the State of 
North Carolina. 

(9) Such other and further information as the State Board of Assessment 
may require. (1939, c. 310, s. 1601.) 


§ 105-352. Express companies.—Every joint-stock association, company, 
copartnership, or corporation, incorporated or acting under the laws of this State 
or any other state, or any foreign nation, engaged in carrying to, from, through, 
in or across this State, or any part thereof, money, packages, gold, silver, plate, 
merchandise, freight, or other articles, under any contract, expressed or implied, 
with any railroad company or the managers, lessees, agents or receivers thereof, 
provided such joint-stock association, company, copartnership or corporation is 
not a railroad company, shall be deemed and held to be an express company with- 
in the meaning of this subchapter; and every such express company shall, dur- 
ing the second calendar month following the month in which local tax listing be- 
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gins each year, make out and deliver to the State Board of Assessment a state- 
ment, verified by the oath of the officer or agent of such association, company, co- 
partnership or corporation making such statement, with reference to the day as 
of which property is assessed next preceding, showing : 

(1) The total capital stock or capital of said association, copartnership or 
corporation. 

(2) The number of shares of capital stock issued and outstanding, and the 
par or face value of each share; and in case no shares of capital stock 
are issued, in what manner the capital stock thereof is divided, and in 
what manner such holdings are evidenced. 

(3) Its principal place of business. 


(4) The market value of said shares of stock on the day as of which prop- 
erty is assessed next preceding; and if such shares have no market 
value, then the actual value thereof; and in case no shares of stock 
have been issued, state the market value, or the actual value in case 
there is no market value, of the capital thereof, and the manner in 
which the same is divided. 

(5) The real estate, structures, machinery, fixtures and appliances owned 
by the said association, company, copartnership or corporation, and 
subject to local taxation within the State of North Carolina, and the 
location and assessed value thereof in each county where the same is 
assessed for local taxation. 


(6) The specific real estate, together with the improvements thereon, owned 
by the association, company, copartnership or corporation situated out- 
side the State of North Carolina, and not used directly in the con- 
duct of the business, with a specific description of each such piece, 
where located, the purpose for which the same is used, and the sum 
at which the same is assessed for taxation in the locality where sit- 
uated. 


(7) All mortgages upon the whole or any part of its property, together with 
the dates and amounts thereof. 
(8) Length of lines. 

a. The total length of the lines or routes over which such associa- 
tion, company, copartnership or corporation transports such 
merchandise, freight, or express matter ; 

b. The total length of such lines or routes as are outside the State 
of North Carolina ; 

c. The length of such lines or routes within each of the counties, 
municipalities and townships within the State of North Caro- 
lina. 

(9) Such other and further information as the State Board of Assessment 
may require. (1939, c. 310, s. 1602.) 


§ 105-353. Sleeping car companies. — Every joint-stock association, 
company, copartnership or corporation incorporated or acting under the laws of 
this or any other state, or of any foreign nation, and conveying to, from, through, 
in or across this State, or any part thereof, passengers or travelers in palace cars, 
drawingroom cars, sleeping cars, dining cars, or chair cars, under any contract, 
expressed or implied, with any railroad company or the managers, lessees, agents 
or receivers thereof, shall be deemed and held to be a sleeping car company for the 
purposes of this subchapter, and shall hereinafter be called “sleeping car com- 
pany ;” and every such sleeping car company doing business in this State shail, 
during the second calendar month following the month in which local tax list- 
ing begins each year, make out and deliver to the State Board of Assessment a 
statement, verified by the oath of the officer or agent of such company making 
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such statement, with reference to the day as of which property is assessed next 
preceding, showing: 
(1) The total capital stock of such sleeping car company invested in its 
sleeping car business. 


(2) The number of shares of such capital stock devoted to the sleeping 
car business issued and outstanding and the par or face value of each 
share. 

(3) Under the laws of what state it is incorporated. 

(4) Its principal place of business. 

(5) The names and post-office addresses of its president and secretary. 

(6) The actual cash value of the shares of such capital stock devoted to its 
sleeping car business on the day as of which property is assessed 
next preceding such report. 

(7) The real estate, structures, machinery, fixtures, and appliances owned 
by said sleeping car company and subject to local taxation within 
this State, and the location and assessed value thereof in each county 
within this State where the same is assessed for local taxation. 


(8) All mortgages upon the whole or any part of its property, and the 
amounts thereof, devoted to its sleeping car business. 
(9) Length of lines. 

a. The total length of the main line of railroad over which cars are 
run; 

b. The total length of so much of the main lines of railroad over 
which the said cars are run outside of the State of North 
Carolina ; 

c. The length of the lines of railroads over which said cars are 
run within each of the counties within the State of North Caro- 
lina: 

Provided, that where the railroads over which said cars run have 
double tracks, or a greater number of tracks than a single track, the 
statement shall only give the mileage as though such tracks were but 
single tracks; and in case it shall be required, such statement shall 
show in detail the number of miles of each or any particular railroad 
or system within the State. 


When the assessment shall have been made by the State Board of Assessment 
in accordance with § 105-358, the Board shall thereupon notify the officer attest- 
ing such report of the amount assessed against it, and such sleeping car company 
shall have twenty days within which to appear and make objection, if any it shall 
have, to said assessment. If no objection be made within twenty days, the State 
Board of Assessment shall certify to the county commissioners of the several coun- 
ties through which such cars are used the value of the property of such sleeping 
car company within such county in the proportion that the number of miles of 
railroad over which such cars are used in said county bears to the number of 
miles of railroad over which such cars are used within the State, together with 
the name and post-office address of the officers attesting such report of such sleep- 
ing car company, with the information that tax bills, when assessed, are to be 
sent to him by mail; and such value, so certified, shall be assessed and taxed the 
same as other property within said county. And when the assessment shall have 
been made in such county, the sheriff or county tax collector shall send to the 
address given by the State Board of Assessment to the county commissioners a 
bill for the total amount of all taxes due to such county, and such sleeping car 
company shall have sixty days thereafter within which to pay said taxes; and 
upon failure of and refusal to do so such taxes shall be collected the same as other 
delinquent taxes are, together with a penalty of fifty per cent (50%) added there- 
to, and costs of collection. (1939, c. 310, s. 1603.) 
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§ 105-354. Refrigerator and freight car companies.—Every person, 
firm, or corporation owning refrigerator or freight cars operated over or leased 
to any railroad company in this State or operated in the State shall be taxed in 
the same manner as hereinbefore provided for the taxing of sleeping car companies, 
and the collection of the tax thereon shall be followed in assessing and collecting 
the tax on the refrigerator and freight cars taxed under this section: Provided, 
if it appears that the owner does not lease the cars to any railroad company, or 
make any contract to furnish it with cars, but they are furnished to be run in- 
discriminately over any lines on which shipper or railroad companies may desire 
to send them, and the owner receives compensation from each road over which 
the car runs, the State Board of Assessment shall ascertain and assess the value 
of the average number of cars which are in use within the State as a part of the 
necessary equipment of any railroad company for the year ending with the day 
as of which property is assessed, next preceding the report, and the tax shall be 
computed upon this assessment. In making distribution of any taxable valuation 
by virtue of the provisions of this section, the State Board of Assessment shall 
give primary consideration to the county or counties in which the taxpayer has 
the greater car mileage. The operation of this section shall be suspended during 
the continuance of § 105-228.2, prescribing a method of taxing freight car line 
companies on the basis of their gross receipts from operation of their properties 
in this State. If for any reason such method of taxing freight car line companies 
prescribed in § 105-228.2 should be held to be invalid, the provisions of this sec- 
tion shall again become operative, as if it had not been suspended, and it shail 
be the duty of the State Board of Assessment to assess for ad valorem taxation 
all properties of freight line companies subject to tax under this section and all 
properties of such freight line companies not heretofore assessed under this sec- 
tion. (1939, c. 310, s. 1604; 1943, c. 634, s. 3.) 

Editor’s Note—The 1943 amendment 
added the last two sentences. 


§ 105-355. Street railway, waterworks, electric light and power, 
gas, ferry, bridge, and other public utility companies.—Every street rail- 
way company, waterworks company, electric light and power company, gas com- 
pany, ferry company, bridge company, canal company, and other corporations ex- 
ercising the right of eminent domain, shall, during the second calendar month 
following the month in which local tax listing begins each year, make out and 
deliver to the State Board of Assessment a statement, verified by the oath of the 
officer or agent of such company making such statement, with reference to the 
copartnership or corporation, showing: 


(1) The total capital stock of such association, company, copartnership, or 
corporation. 

(2) The number of shares of capital stock issued and outstanding and the 
par or face value of each share. 

(3) Its principal place of business. 

(4) The market value of said shares of stock on the day as of which prop- 
erty is assessed next preceding; and if such shares have no market 
value, then the actual value thereof. 

(5) The real estate, structures, machinery, fixtures, and appliances owned 
by said association, company, copartnership or corporation, and sub- 
ject to local taxation within the State, and the location and assessed 
value thereof in each county, municipality and township where the 
same is assessed for local taxation. 

(6) The specific real estate, together with the permanent improvements there- 
on, owned by such association, company, copartnership, or corpora- 
tion situated outside of the State of North Carolina and not directly 
used in the conduct of the business, with a specific description of each 
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such piece, where located, the purpose for which the same is used, and 
the sum at which the same is assessed for taxation in the locality where 
situate. 
(7) All mortgages upon the whole or any part of its property, together with 
the dates and amounts thereof. 
(8) Length of lines. 
a. The total length of the lines of said association or company ; 
b. The total length of so much of their lines as is outside of the 
State of North Carolina ; 
c. The length of lines within each of the counties, municipalities and 
townships within the State of North Carolina. 
(9) Such other and further information as the State Board of Assessment 
may require. (1939, c. 310, s. 1605.) 


§ 105-356. State Board of Assessment may require additional in- 
formation.—Upon the filing of the statements required in the preceding sec- 
tions the State Board of Assessment shall examine the same and, if the Board 
shall deem the same insufficient, or in case it shall deem that other information 
is requisite, it shall require such officer to make such other and further state- 
ments as said Board may call for. In case of the failure or refusal of any bank, 
association, company, copartnership, or corporation to make out and deliver to 
the State Board of Assessment any statement or statements required by this 
subchapter, such bank, association, company, copartnership, or corporation shall 
forteit and pay to the State of North Carolina one hundred dollars ($100.00) 
for each additional day such report is delayed beyond the last day of the month 
in which required to be made, to be sued for and recovered in any proper form 
of action in the name of the State of North Carolina on the relation of the State 
Board of Assessment, and such penalty, when collected, shall be paid into the 
general fund of the State. (1939, c. 310, s. 1606.) 


§ 105-357. State Board of Assessment shall examine statements. 
—The State Board of Assessment shall thereupon value and assess the property 
of each association, company, copartnership, or corporation in the manner here- 
inafter set forth, after examining such statements and after ascertaining the value 
of such properties therefrom and upon such other information as the Board may 
have or obtain. For that purpose it may require the agents or officers of said 
association, company, copartnership, or corporation to appear before it with such 
books, papers, and statements as it may require, or may require additional state- 
ments to be made, and may compel the attendance of witnesses in case the Board 
shall deem it necessary to enable it to ascertain the true cash value of such prop- 
erty. (1939, c. 310, s. 1607.) 


§ 105-358. Manner of assessment. — Said State Board of Assessment 
shall first ascertain the true cash value of the entire property owned by the said 
association, company, copartnership, or corporation from said statement or other- 
wise for the purpose, taking the aggregate value of all the shares of capital stock, 
in case shares have a market value, and in case they have none, taking the actual 
value thereof or of the capital of said association, company, copartnership, or 
corporation in whatever manner the same is divided, in case no shares of capital 
stock have been issued: Provided, however, that in case the whole or any por- 
tion of the property of such association, company, copartnership, or corporation 
shall be encumbered by a mortgage or mortgages, such Board shall ascertain the 
true cash value of such property by adding to the market value of the aggregate 
shares of stock, or to the value of the capital in case there should be no such 
shares, the aggregate amounts of such mortgage or mortgages, and the result shall 
be deemed and treated as the true cash value of the property of such association, 
company, copartnership, or corporation. Such State Board of Assessment shall, for 
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the purpose of ascertaining the true cash value of property within the State of 
North Carolina, next ascertain from such statements or otherwise the assessed 
value for taxation, in the localities where the same is situated, of the several 
pieces of real estate situated within and without the State of North Carolina 
and not in any manner used in the general business of such associations, com- 
panies, copartnerships or corporations, which assessed value for taxation shall 
be by said Board deducted from the gross value of the property as above as- 
certained. Said State Board of Assessment shall next ascertain and assess the 
true cash value of the property, including intangible personal property, of the 
associations, companies, copartnerships, or corporations within the State of North 
Carolina by taking as a guide, as far as practicable, the proportion of the whole 
aggregate value of said associations, companies, copartnerships as above as- 
certained, after deducting the assessed value of such real estate without the State 
which the length of lines of said associations, companies, copartnerships or cor- 
porations, in the case of telegraph and telephone companies, within the State of 
North Carolina bears to the total length thereof, and in the case of express com- 
panies and sleeping car companies the proportion shall be in proportion of the 
whole aggregate value after such deduction, which the length of lines or routes 
within the State of North Carolina bears to the whole length of lines or routes 
of such associations, companies, copartnerships or corporations, and such amounts 
so ascertained shall be deemed and held as the entire value of the property of 
said associations, companies, copartnerships or corporations within the State of 
North Carolina: Provided, the Board shall, in valuing the fixed property in this 
State, give due consideration to the amount of gross and net earnings per mile of 
line in this State, and any other factor which would give a greater or less value 
per mile in this State than the average value for the entire system. From the en- 
tire value of the property within the State so ascertained there shall be deducted 
by the State Board of Assessment the assessed value for taxation of all real estate, 
structures, machinery, and appliances within the State listed with the local tax- 
ing authorities of this State if used in the general business of the taxpayer and 
subject to local taxation in the counties, as hereinbefore described in §§ 105-352 
to 105-357, inclusive, and the assessed value for taxation of all intangible per- 
sonal property returned and assessed under the provisions of Schedule H, 8§ 
105-198 to 105-217, and the residue of such value as ascertained, after deduct- 
ing therefrom the assessed value of such properties, shall be by said Board as- 
sessed to said associations: Provided, the State Board of Assessment shall also 
assess the value for taxation of all structures, machinery, appliances, pole lines, 
wire and conduit of telephone and telegraph companies within the State subject 
to local taxation, but land and buildings located thereon owned by said companies 
shall be assessed in like manner and by the same officials as though such property 
was owned by individuals in this State. (1939, c. 310, s. 1608.) 


§ 105-359. Value per mile.—Said State Board of Assessment shall there- 
upon ascertain the value per mile of the property within the State by dividing the 
total value as above ascertained, after deducting the specific properties locally as- 
sessed within the State, by the number of miles within the State, and the result 
shall be deemed and held as value per mile of the property of such association, 
company, copartnership, or corporation within the State of North Carolina: Pro- 
vided, the value per mile of telephone and telegraph companies shall be determined 
on a wire mileage basis. (1939, c. 310, s. 1609.) 


§ 105-360. Total value for each county and municipality. — Said 
Board of Assessment shall thereupon, for the purpose of determining what amount 
shall be assessed by it to said association, company, copartnership, or corporation 
in each county in the State through, across, and into or over which the lines of 
said association, company, copartnership or corporation extend, multiply the value 
per mile, as above ascertained, by the number of miles in each of such counties as 
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reported in said statements or as otherwise ascertained, and the result thereof 
shall be by the secretary of said State Board certified to the chairman of the board 
of county commissioners, respectively, of the several counties through, into, over, 
or across which the lines or routes of said association, company, copartnership, or 
corporation extend: Provided, the total value of street railways, electric light, 
power and gas companies, as determined in § 105-358 to be certified to each 
county, shall be the proportion which the locally assessed value of the physical 
property in each county bears to the total assessed value of the physical property 
in the State. Distribution and certification by the State Board of Assessment to 
the municipalities and other local taxing jurisdictions shall follow the same gen- 
eral rules governing such distribution to the several counties of the State with re- 
spect to the value per mile and total value as herein set out. All taxes due the 
State from any corporation taxed under the preceding sections shall be paid by 
the treasurer of each company direct to the Commissioner of Revenue. (1939, 
c. 310, s. 1610.) 


§ 105-361. Companies failing to pay tax; penalty.—In case any such 
association, company, copartnership, or corporation as named in this subchapter 
shall fail or refuse to pay any taxes assessed against it in any county, municipality 
or other taxing jurisdiction in this State, in addition to other remedies provided 
by law for the collection of taxes, an action may be prosecuted in the name of the 
State of North Carolina by the solicitors of the different judicial districts of the 
State on the relation of the board of commissioners of the different counties of 
this State and the judgment in said action shall include a penalty of 50% of the 
amount of taxes as assessed and unpaid, together with reasonable attorney’s fees 
for the prosecution of such action, which action may be prosecuted in any county 
into, through, over or across which the lines or routes of any association, com- 
pany, copartnership, or corporation shall extend, or in any county where such 
association, company, copartnership, or corporation shall have an office or agent 
for the transaction of business. In case such association, company, copartnership, 
or corporation shall have refused to pay the whole of the taxes assessed against 
the same by the State Board of Assessment, or in case such association, company, 
copartnership, or corporation shall have refused to pay the taxes or any portion 
thereof assessed to it in any particular county or counties, such action may include 
the whole or any portion of the taxes so unpaid in any county or counties; but the 
Attorney General may, at his option, unite in one action the entire amount of 
the tax due, or may bring separate actions to each separate county or adjoining 
counties, as he may prefer. All collection of taxes for or on account of any par- 
ticular county made in any such suit or suits shall be by said Board accounted for 
as a credit to the respective counties for or on account of which such collections 
were made by the said Board at the next ensuing settlement with such county, but 
the penalty so collected shall be credited to the general fund of the State, and up- 
on such settlement being made the treasurers of the several counties shall, at their 
next settlement, enter credits upon the proper duplicates in their offices, and at 
the next settlement with such county, report the amount so received by him in his 
settlement with the State, and proper entries shal] be made with reference thereto: 
Provided, that in any such action the amount of the assessments fixed by said 
State Board of Assessment and apportioned to such county shall not be contro- 
verted. (1939, c. 310, s. 1611.) 


§ 105-362. State Board of Assessment made appraisers for public 
utilities.—The State Board of Assessment herein established is constituted a 
board of appraisers and assessors for railroad, canal, steamboat, hydroelectric, 
street railway, and all other companies exercising the right of eminent domain. 
(19395°¢.910,'s 1612") 

Abandoned Portion of Railroad—Where Commerce Commission, abandons its 
a railroad, under an order of the Interstate operations as a com-non carrier on a por- 
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tion of its road, and thereafter does not 
operate over such portion of its line except 
to haul away the scrap as the roadbed is 
dismantled and salvaged, such abandoned 
portion of the road ceases to be vested with 
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a character which would bring it within the 
jurisdiction of the State Board of Assess- 
ment for appraisal and taxation. Warren 
v. Maxwell, 223 N. C. 604, 27 S. E. (2d) 
721 (1943). 


§ 105-363. Returns to State Board by railroad, etc., companies. — 
The president, secretary, superintendent or other principal accounting officer 
within this State of every railroad, telegraph, telephone, street railway company, 
whether incorporated by the laws of this State or not, shall, during the second cal- 
endar month following the month in which local tax listing begins each year, re- 
turn to the State Board of Assessment, verified by the oath or affirmation of the 
officer making the return, all the following described property belonging to such 
corporation within the State, viz: The number of miles of such railroad lines in 
each county and municipality in this State, and the total number of miles in the 
State, including the roadbed, right-of-way and superstructures thereon, main and 
side tracks, depot buildings and depot grounds, section and tool houses and the 
land upon which they are situated and necessary to their use, water stations and 
land, coal chutes and land, and real estate and personal property of every charac- 
ter necessary for the construction and successful operation of such railroad, or 
used in the daily operation, whether situated on the charter right-of-way of the 
railroad or on additional land acquired for this purpose, except as provided below, 
including, also, if desired by the State Board of Assessment, Pullman or sleeping 
cars or refrigerator cars owned by them or operated over their lines: Provided, 
however, that all machines and repair shops, general office buildings, storehouses 
and contents thereof, located outside of the right-of-way shall be listed for pur- 
poses of taxation by the principal officers or agents of such companies with the list 
takers of the county where the real and personal property may be situated, in the 
manner provided by law for the listing and valuation of real and personal prop- 
erty. A list of such property shall be filed by such company with the State Board 
of Assessment. It shall be the duty of the tax supervisor, county accountant and 
register of deeds, if requested so to do by the State Board of Assessment, to certify 
and send to the said Board a statement giving a description of the property men- 
tioned in the foregoing proviso, and showing the assessed valuation thereof, which 
value shall be deducted from the total value of the property of such railroad com- 
pany as arrived at by the Board in accordance with § 105-365, before the appor- 
tionment is made to the counties and municipalities. The tax supervisor, county 
accountant and register of deeds shall also certify to the Board the local rate of 
taxation for county purposes as soon as the same shall be determined, and such 
other information obtained in the performance of the duties of their offices as the 
said Board shall require of them; and the mayor of each city or town shall cause 
to be sent to the said Board the local rate of taxation for municipal purposes. 
(1939 0c. 310, 5. 1013.) 


Former Law.—As to construction of assess such property as is off the right of 


prior law providing for the assessment of 
railroad property by the former Corpora- 
tion Commission, see Atlantic, etc., R. Co. 
v. New Bern, 147 N. C. 165, 60 S. E. 925 
(1908). 

The word “superstructures” covers all 
buildings situated on the right of way. 
Atlantic, etc., R. Co. v. New Bern, 147 N. 
C. 165, 60 S. E. 925 (1908). 

Province of Local Officers.—In assessing 
railroad property, local officers only list and 


way. Caldwell Land Co. v. Smith, 151 N. 
C. 70, 65 S. E. 641 (1909). 

A road definitely abandoned and retired 
from the operative system, after a proper 
order respecting the convenience and ne- 
cessity of its further operation as a carry- 
ing road has been gran‘ed for such aban- 
donment, is no longer wiihin the purview 
of this statute. Warren v. Maxwell, 223 N. 
Cu G04527- Ss, be (ed) ied (1943). 


§ 105-364. Railroads; annual schedule of rolling stock, etc., to be 
furnished to State Board. — The movable property belonging to a railroad 
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company shall be denominated, for the purposes of taxation, “rolling stock.” 
Every person, company, or corporation owning, constructing, or operating a rail- 
road in this State shall, during the second calendar month following the month in 
which local tax listing begins each year, return a list or schedule to the State 
Board of Assessment which shall contain a correct detailed inventory of all the 
rolling stock belonging to such company, and which shall distinctly set forth the 
number of locomotives of all classes, passenger cars of all classes, sleeping cars 
and dining cars, express cars, horse cars, cattle cars, coal cars, platform cars, 
wrecking cars, pay cars, handcars, and all other kinds of cars, and the value 
thereof, and a statement or schedule as follows: 


(1) The amount of capital stock authorized and the number of shares into 
which such capital stock is divided ; 

(2) The amount of capital stock paid up; 

(3) The market value, or, if no market value, then the actual value of shares 
of stock ; 

(4) The length of line operated in each county and total in the State; 

(5) The total assessed value of all tangible property in the State. 


Such schedule shall be made in conformity to such instructions and forms as 
may be prescribed by the Board, and with reference to amounts and value on 
the day as of which property is assessed for the year for which the return is made. 
(1939, c. 310, s. 1614.) 

The rolling stock of « railroad company, thereof to the whole line is liable to taxa- 
used upon the branch roads, or roads’. tion. Wilmington, etc., R. Co. v. Alsbrook, 
otherwise acquired, ascertained by a pro 110 N. C. 137, 14 S. E. 652 (1936), con- 
rata standard based on the relative length  struing prior law. 


§ 105-365. Railroads; tangible and intangible property assessed 
separately.—(a) At such dates as real estate is required to be assessed for taxa- 
tion the said Board of Assessment shall first determine the value of the tangible 
property of each division or branch of such railroad or rolling stock and all the 
other physical or tangible property. This value shall be determined by a due con- 
sideration of the actual cost of replacing the property, with a just allowance for 
depreciation on rolling stock, and also of other conditions, to be considered as is 
in the case of private property. 

(b) They shall then assess the value of the franchise, which shall be determined 
by due consideration of the gross earnings as compared with the operating ex- 
penses, and particularly by consideration of the value placed upon the whole prop- 
erty by the public (the value of the physical property being deducted) as evi- 
denced by the market value of all capital stock, certificates of indebtedness, bonds, 
or any other securities, the value of which is based upon the earning capacity of 
the property. 

(c) The aggregate value of the physical or tangible property, and the franchise, 
as thus determined, shall be the true value of the property for the purpose of ad 
valorem taxation, and shall be apportioned in the same proportion that the length 
ot such road in such county bears to the entire length of each division or branch 
thereof, and the State Board of Assessment shall certify, on or before the first 
day of September, or as soon thereafter as practicable, to the chairman of the 
county commissioners and to the mayor of each city or incorporated town the 
amounts apportioned to his county, city or town. The board of county commis- 
sioners of each county through which said railroad passes shall assess against the 
same only the tax imposed for county, township, or other taxing district purposes, 
the same as is levied on other property in such county, township, or special tax- 
ing districts. (1939, c. 310, s. 1615.) 


§ 105-366. Railroads; valuation where road both within and with- 
out State.—When any railroad has part of its road in this State and part there- 
of in any other state, the said Board shall ascertain the value of railroad track, 
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rolling stock, and all other property liable to assessment by the State Board of 
Assessment of such company as provided in § 105-365, and divide it in the pro- 
portion to the length such main line of road in this State bears to the whole length 
of such main line of road and determine the value in this State accordingly: Pro- 
vided, the Board shall, in valuing the fixed property in this State, give due con- 
sideration to the character of roadbed and fixed equipment, number of miles of 
double track, the amount of gross and net earnings per mile of road in this State, 
and any other factor which would give a greater or less value per mile of road in 
this State than the average value for the entire system. On or after the first Mon- 
day in the month following the month in which said reports are required to be 
made, the said Board shall give a hearing to all the companies interested, touch- 
ing the valuation and assessment of their property. The said Board may, if they 
see fit, require all argument and communications to be presented in writing. (1939, 


Grol 0's O10.) 


§ 105-367. Railroads; in cases of leased roads. — If the property of 
any railroad company be leased or operated by any other corporation, foreign or 
domestic, the property of the lessor or company whose property is operated shall 
be subject to taxation in the manner hereinbefore directed; and if the lessee or op- 
erating company, being a foreign corporation, be the owner or possessor of any 
property in this State other than that which it derives from the lessor or company 
whose property is operated, it shall be assessed in respect to such property in like 
manner as any domestic railroad company. (1939, c. 310, s. 1617.) 


§ 105-368. Railroads; Board may subpoena witnesses and compel 
production of records; penalty for failure to furnish required informa- 
tion.—The State Board of Assessment shall have power to summon and examine 
witnesses and require that books and papers shall be presented to them for the 
purpose of obtaining such information as may be necessary to aid in determining 
the valuation of any railroad company. Any president, secretary, receiver, or ac- 
counting officer, servant or agent of any railroad or steamboat company having 
any proportion of its property or roadway in this State who shall refuse to attend 
before the said Board when required to do so, or refuse to submit to the inspec- 
tion of said Board any books or papers of such railroad company in his posses- 
sion, custody, or control, or shall refuse to answer such questions as may be put to 
him by said Board, or order touching the business or property, monies and 
credits, and the value thereof, of said railroad company, shall be guilty of a mis- 
demeanor, and on conviction thereof before any court of competent jurisdiction 
shall be confined in the jail of the county not exceeding thirty days, shall be fined 
in any sum not exceeding five hundred dollars ($500.00) and costs, and any 
president, secretary, accounting officer, servant, or agent aforesaid so refusing 
as aforesaid shall be deemed guilty of contempt of such Board, and may be con- 
fined, by order of said Board, in the jail of the proper county until he shall com- 
ply with such order and pay the cost of his imprisonment. (1939, c. 310, s. 1618.) 


§ 105-369. Taxes on railroads shall be a lien on property of the 
same.—The taxes upon any and all railroads in this State, including roadbed, 
right-of-way, depots, side tracks, ties, and rails, now constructed or hereafter to 
be constructed, are hereby made a perpetual lien thereupon, commencing from the 
day as of which property is assessed in each current year, against all claims or de- 
mands whatsoever of all persons or bodies corporate except the United States and 
this State, and the above described property or any part thereof may be taken and 
held for payment of all taxes assessed against said railroad company in the several 
counties of this State. (1939, c. 310, s. 1619.) 


§ 105-370. Board of Assessment to certify apportionment of val- 
uation to counties and municipalities; payment of local taxes. — The 
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State Board of Assessment shall, upon completion of the assessment directed in 
the preceding sections, certify to the register of deeds or tax supervisor of the 
counties and the clerk of the board of commissioners of the municipalities through 
which said companies operate the apportionment of the valuations as hereinbefore 
determined and apportioned by the Board, and the board of county commissioners 
and taxing authorities of municipalities or other taxing jurisdictions respectively, 
shall assess against such valuation the same tax imposed for county, township, 
town, or other tax district purposes, as that levied on all other property in such 
county, township, town, or other taxing districts. This tax shall be paid to the 
sheriff or tax collector of the county and municipality. (1939, c. 310, s. 1620.) 


§ 105-371. Canal and steamboat companies. — The property of all 
canal and steamboat companies in this State shall be assessed for taxation as 
above provided for railroads. In case any officer fails to return the property pro- 
vided in this section, the Board shall ascertain the length of such property in this 
State, and shall assess the same in proportion to the length at the highest rate 
at which property of that kind is assessed by them. (1939, c. 310, s. 1621.) 


ARTICLE 27, 
Collection and Foreclosure of Taxes. 


§ 105-372. Definitions.—As used in this article, unless the context other- 
wise indicates : 


(1) “Tax collector” or “collector” means sheriffs, tax collectors and all other 
officials charged with the duty of collecting taxes levied by or for 
counties, cities, school districts, road districts or other political sub- 
divisions of this State. 

(2) “Taxes” means property taxes (other than taxes levied under Schedule 
H, §§ 105-198 to 105-217), poll taxes and dog taxes levied by or for 
counties, cities, school districts, road districts or other political sub- 
divisions of this State. 

(3) “Taxing unit” means any county, city, school district, road district or 
other political subdivision of this State by or for which taxes are 
levied. 

(4) “City” means any incorporated city or town. 

(5) “District” means any taxing unit other than counties and cities. 

(6) “Person” means any individual, firm, corporation, company, partnership, 
trust, estate, or fiduciary. (1939, c. 310, s. 1700. ) 

Local Modification.—Duplin: 1935, c. 
189; 1939, c. 310, § 1725. 


§ 105-373. Appointment, terms, qualifications and bond of city tax 
collectors.—The governing body of each city in this State shall appoint a tax 
collector, who shall be some person of character and integrity, with experience in 
business or in collection work, to collect taxes levied by the city governing body. 
The governing body may, in its discretion, designate some official or employee of 
the city who has other duties, to perform also the duties of tax collector. The 
governing body shall fix the compensation of said collector and, subject to the 
provisions of this article, shall prescribe the amount of his bond and approve the 
sureties thereon. Any premiums on said bond shall be paid in such manner as 
the governing body may direct. No tax collector shall be allowed to begin his du- 
ties until he shall have furnished bond satisfactory to the governing body; nor 
shall any collector be permitted to continue collecting taxes after his bond has ex- 
pired without renewal; nor shall any collector be allowed to collect any taxes not 
covered by his bond. 

The collector shall serve for a term of one year and until his successor has been 
appointed and has qualified. The governing body may, during his term, remove 
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him from office, for good cause shown, upon notice in writing and after giving 
him an opportunity to appear and be heard at a public session of said governing 
body: Provided, that no hearing shall be necessary in case of removal for failure 
to meet the conditions prerequisite prescribed by this article for the delivery of 
the tax books. Any vacancy caused by removal, resignation, death or otherwise 
shall be filled, for the unexpired term, by appointment of the governing body, un- 
less otherwise provided by this article. 


Appointments under this article shall be made during the first week in July, one 
thousand nine hundred thirty-nine, and annually thereafter. Until the first such 
appointments are made, city taxes shall be collected by the collectors now pro- 
vided by law, notwithstanding any repealing clauses contained in this article. 

Nothing in this section shall be construed to change the manner of appoint- 
ment or term of any collector who collects both city and county taxes, or of any 
city collector whose manner of appointment or term is governed by the city charter. 


(1939, c. 310, s. 1701.) 


§ 105-374. County sheriffs and tax collectors. — County and district 
taxes shall be collected by the sheriffs or tax collectors as provided by law: Pro- 
vided, that district taxes levied by county commissioners and collected by county 
officials may, for collection and foreclosure purposes, be treated in the same man- 
ner as county taxes. (1939, c. 310, s. 1702.) 

Cited in Barbour v. Goodman, 247 N. 
C. 655, 101 S. E. (2d) 696 (1958). 


§ 105-374.1. Deputy tax collectors.—The governing bodies of munici- 
palities and the boards of commissioners of the several counties are hereby au- 
thorized to appoint, in their discretion, one or more deputy tax collectors to 
serve at the will of the appointing board and for such compensation and to give 
such bond as may be fixed by such board. Deputy tax collectors shall have au- 
thority to do and perform, under direction of the tax collector, any act which the 
tax collector himself might perform unless the scope of authority of the deputy 
es collector is specifically limited by the appointing governing board. (1957, c. 

ofa 


§ 105-375. General duties of tax collectors. — It shall be the duty of 
each tax collector to employ all lawful means for the collection of all taxes in his 
hands; to give such bond as may be required of him; to perform such duties in 
connection with the preparation of the tax records, receipts and stubs as the gov- 
erning body may direct; to keep adequate records of all collections; and to ac- 
count for all moneys coming into his hands. At each regular meeting of the gov- 
erning body he shall submit a report of the amount collected on each year’s taxes 
in his hands, the amount remaining uncollected, and the steps he is taking to en- 
courage or enforce payment. The governing body may, at any time, require him 
to make settlement in full for all taxes in his hands. The governing body may al- 
so, at any time, require the collector to send out tax bills or notices, make personal 
calls upon delinquent taxpayers, or proceed to enforce payment by any lawful 
means. In addition to the taxes hereinbefore in this article defined, all license, 
privilege and franchise taxes levied by the taxing unit hy which he is employed 
shall be collected by the collector. 

The successor in office of any tax collector may continue and complete any 
process of tax collection, or any proceeding authorized by this article, begun by 
his predecessor. (1939, c. 310, s. 1703.) 


§ 105-376. The tax lien and discharge thereof.—(a) Priority of the 
Tax Lien on Real Property.— 
(1) The lien of taxes shall attach to real property at the time hereinbefore 
in this subchapter prescribed. 
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(2) The liens of taxes of all taxing units shall be of equal dignity and shall 
be superior to all other assessments, charges, rights, liens, and claims 
of any and every kind in and to said property, regardless of by whom 
claimed and regardless of whether acquired prior or subsequent to the 
attachment of said lien for taxes: Provided, that nothing herein shall 
be construed as affecting such relative priority as may be prescribed 
by the Revenue Act for the lien of State taxes. 

(3) The priority of the lien shall not be affected by transfer of title to the 
real property after the lien has attached, nor shall it be affected by 
death, receivership or bankruptcy of the owner of said property. 


(b) Discharge of the Lien on Realty; Release of Separate Parcels——The tax 
lien shall continue until the taxes, plus interest, penalties, and costs as allowed by 
law, have been fully paid. 

When the lien of taxes of any taxing unit for any year attaches to two or more 
parcels of real estate owned by the same taxpayer, said lien may be discharged as 
to any parcel, at any time prior to advertisement of tax foreclosure sale, in the 
following manner : 

(1) Upon payment, by or on behalf of the listing taxpayer, of the taxes for 
said year on the parcel or parcels sought to be released, with pen- 
alties and interest thereon, plus all personal property, poll and dog 
taxes owed by said taxpayer for the same year, with interest and pen- 
alties thereon, and all costs allowed by law; or 

(2) Upon payment, by or on behalf of any person (other than said listing 
taxpayer) having an interest in said property, of the taxes for said 
year on the parcel or parcels sought to be released, with interest and 
penalties thereon, plus a proportionate part of personal property, poll 
and dog taxes owed by said listing taxpayer for the same year, with 
interest and penalties thereon, and a proportionate part of costs al- 
lowed by law. The proportionate parts shall be determined by the per- 
centage of the total assessed value of the taxpayer’s real estate rep- 
resented by the assessed value of the parcel or parcels sought to be 
released. 


Nothing in this section shall be construed to affect the rights of any holder of a 
tax sale certificate, other than a taxing unit, with respect to any certificate held 
on April 3, 1939. 

When real estate listed as one parcel is subdivided, a part thereof may be re- 
leased in the same manner, after the value of such part for tax purposes has been 
determined by the county tax supervisor or, if there is no supervisor, by the 
county accountant, and certified by him to the collector. 


It shall be the duty of every collector accepting a payment, made under this sec- 
tion for the purpose of releasing less than all of the taxpayer’s real property, to 
give the person making the payment a receipt setting forth the description of such 
property appearing on the tax list and bearing a statement that such property is 
being released; and it shall also be his duty to indicate the property released on 
the official records of his office. In case of failure on the part of the collector to 
issue such receipt or make such record, the omission may be supplied at any time. 

When any parcel of real estate has been released, under this section, from the 
lien of taxes of any taxing unit for any year, such property shall not thereafter be 
subject to the lien of any other regularly assessed taxes of the same taxing unit 
for the same year, whether such other taxes be levied against the listing owner of 
said property or against some other person acquiring title thereto. No tax fore- 
closure judgment for such other taxes shall become a lien on such released prop- 
erty; and, upon appropriate request and satisfactory proof of release by any inter- 
ested person, the clerk of the superior court shall indicate on the judgment docket 
that such judgment is not a lien on such released property: Provided, that failure 
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to make such entry shall not have the effect of making said judgment a lien on 
said released property. 

(c) Priority of Lien on Personal Property.—The tax lien, when it attches to 
personal property, shall, in so far as it represents taxes assessed against the prop- 
erty to which it attaches, be superior to all other liens and rights, whether such 
other liens and rights are prior or subsequent to the tax lien in point of time. In 
so far as said tax lien represents taxes not assessed against such property, said tax 
lien on personal property shall be inferior to prior valid liens and superior to all 
subsequent liens. As between the liens of different taxing units, the lien first at- 
taching shall be superior. 

(d) Preference Accorded Taxes in Liquidation of Debtor’s Estates. — In all 
cases in which a taxpayer’s assets are in the hands of a receiver or assignee for 
the benefit of creditors, or are otherwise being liquidated or managed for the bene- 
fit of creditors, the taxes owed by such debtor, together with interest, penalties 
and costs, shall be a preferred claim, second only to administration expenses and 
specific liens: Provided, that this shall not be construed to modify or reduce the 
priority by this subchapter given to tax liens on real property or, in case of levy 
or attachment, the priority by this subchapter given to tax liens on personal prop- 
erty. (1939, c. 310, s. 1704.) 


Duration of Lien——The General Assem- Applied in National Surety Corp. v. 


bly, pursuant to the Constitution, has es- 
tablished the procedure for levying and 
collecting taxes, and when levied “The tax 
lien shall continue until the taxes, plus in- 
terest, penalties, and costs, as allowed by 
law, have been fully paid.” Charlotte v. 


ShatpemesGn Nea Gr o5.are (So Lan (2d)mel Oo 
(1952); Kirkman Furniture Co. v. Her- 
Man, o5seeN Gaerss, a0 voeth, (Sd) ©4772 
(1963). 

Cited in In re Cleveland, 146 F. Supp. 
765 (1956). 


Kavanaugh, 221 N. C. 259, 20 S. E. (2d) 97 
(1942). 


§ 105-377. All interested persons charged with notice of taxes.— 
All persons who have or may acquire any interest in any property which may be 
or may become subject to a lien for taxes are hereby charged with notice that such 
property is or should be listed for taxation, that taxes are or may become a lien 
thereon, and that if taxes are not paid such proceedings may be taken against said 
property as are allowed by law. Such notice shall be conclusively presumed, 
whether such persons have actual notice or not. (1939, c. 310, s. 1705.) 


§ 105-378. Prepayments. — Payments on taxes, made before the tax 
books have been turned over to the collector, shall be made to such official as the 
governing body of the taxing unit may designate, and the official so designated 
shall give bond satisfactory to said governing body. If, at the time of such pre- 
payment, the tax rate has not been finally fixed or the valuation of the taxpayer’s 
property has not been finally determined, the prepayment may be made on the ba- 
sis of the best information available to the collecting official. If it subsequently 
develops that there has been an overpayment, the excess shall be refunded by the 
taxing unit, without interest. If it develops that there has been an underpayment, 
the taxpayer shall be required to pay the balance due, and shall be allowed the 
same discount or charged the same penalty on such balance as in force with re- 
spect to other taxes for the same year at the time such balance is paid. Receipts 
issued for payments made on the basis of an estimate shall so state, and such 
receipts shall not release property from the tax lien; but official and final receipts, 
effecting such release, shall be made available to the taxpayer as soon as possible 
after determination that the tax has been fully paid. (1939, c. 310, s. 1706.) 

Designation of County Official to Col- by its instructions to the sheriff as to the 


lect Prepayments.—By its failure to desig- 
nate specifically any county official to col- 
lect prepayments under this section, and 


manner of collecting taxes and the pay- 
ment of commissions, and by its acquies- 
cence in the manner in which commissions 
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were paid to the sheriffs in the past years, payments of taxes under this section. Bar- 
a county board of commissioners in effect bour v. Goodman, 247 N. C. 655, 101 S. 
designated the sheriff as collector of pre- E. (2d) 696 (1958). 


§ 105-379. Delivery of tax books to collector; prerequisites there- 
to; procedure upon default.—(a) Time of Delivery—The tax books shall be 
delivered to the collector, upon order of the governing body, on or before the first 
Monday in October, as hereinbefore in § 105-325 provided. 


(b) Settlement and Bond as Prerequisites; Prepayments.—The tax books for 
the current year shall not be delivered to the collector until he shall have: 


(1) Delivered to the chief accounting officer of the taxing unit the duplicates 
or stubs of such receipts as he may have issued for prepayments law- 
fully received by him; 

(2) Demonstrated to the satisfaction of said chief accounting officer that all 
moneys received by him as such prepayments have been deposited to 
the credit of the taxing unit; 

(3) Made his annual settlement, as hereinafter defined, for all taxes in his 
hands for collection ; and 

(4) Provided bond or bonds for the current taxes and all prior taxes in his 
hands for collection satisfactory to the governing body: Provided, 
that this shall not authorize any governing body of any unit to accept 
a bond of lesser amount than that prescribed by any valid local statute 
applying to said unit. 

Any other official who has accepted prepayments shall, prior to the delivery of 
the tax books to the collector, deliver the prepayment receipt duplicates or stubs 
to the chief accounting officer of the unit and shall demonstrate to the satisfaction 
of said chief accounting officer that all moneys received by him as such prepay- 
ments have been deposited to the credit of the taxing unit: Provided, that where 
said chief accounting officer has himself lawfully accepted prepayments, he shail, 
not later than the day on which the tax books are delivered to the collector, make 
settlement therefor with the governing body in such manner and form as said gov- 
erning body may prescribe. 

It shall be the duty of said chief accounting officer : 


(1) To reduce the original charge made against the tax collector by deduct- 
ing from the total amount of taxes levied so much of the amount re- 
ceived as prepayments as need not be refunded under the provisions 
of this article; 

(2) To secure and retain in his office, available to the taxpayers upon re- 
quest, the regular receipts for taxes paid in full by prepayments, and 
to credit such payments on the tax books or accounts delivered to the 
collector ; 

(3) To prepare refunds for overpayments made by way of prepayment (such 
disbursements to be made in the same manner as other disburse- 
ments of funds of the taxing unit are made) ; and 

(4) To credit all partial prepayments as partial payments on the regular re- 
eeipts or tax accounts. 

(c) Procedure upon Default. — If, on or before the first Monday in October, 
the regular tax collector shall not meet the requirements prescribed in subsection 
(b), the governing body is hereby required immediately to appoint a special col- 
lector, not connected with the regular collector, and deliver to him the tax books 
for the current year. Said special collector shall give satisfactory bond in the same 
amount as would be required of the regular collector. He shall receive as com- 
pensation two per cent (2%) of his collections or such amount as may be fixed 
by the governing body; and the compensation received by him and the cost of his 
bond may, in the discretion of the governing body, be deducted from the com- 
pensation of the regular collector. If and when the regular collector shall meet 


560 


§ 105-380 Cu. 105. TAXATION § 105-382 


the requirements specified in the preceding subsection, the special collector shall 
make full settlement, in the manner hereinafter provided for collectors retiring 
from office, and shall then turn over the tax books to the regular collector. 

(d) Civil and Criminal Penalties — 


(1) Any member of the governing body of any taxing unit who shall vote 
to deliver the tax books or tax receipts to a tax collector, before said 
collector has met the requirements prescribed in this section, shall be 
individually liable for the amount of taxes due by said collector; and 
any such member so voting, or who willfully fails to perform any duty 
imposed by this section, shall be guilty of a misdemeanor, punishable 
by fine or imprisonment, or both, in the discretion of the court. 

(2) Any tax collector or other official who shall fail to account for prepay- 
ments received in the manner prescribed by this section, and any chief 
accounting officer failing to perform the duties imposed upon him by 
this section, shall be guilty of a misdemeanor, subject to fine or im- 
prisonment, or both, in the discretion of the court. (1939, c. 310, s. 


17072) 


§ 105-380. Installment payments. — The governing body of any taxing 
unit may, in its discretion, allow payment of taxes in not more than four equal in- 
stallments, the last of which shall be payable not later than the week preceding the 
day fixed for the beginning of advertisement of the tax sale. The governing body 
of any unit permitting such installment payments, shall: 


(1) Provide that, upon default in any installment, penalties shall accrue im- 
mediately upon the entire balance remaining unpaid at the same rate 
which would have accrued had such installment plan not been adopted ; 
or 

(2) Provide that, upon default in any installment, penalties shall accrue 
upon the amount of such installment at the same rate which would 
have accrued had such installment plan not been adopted. 

Payments made to taxing units adopting installment plans shall not be credited 
on any installment until all prior installments, together with any penalties there- 
on, have been paid. 

It shall be the duty of each governing body and each collector of a taxing unit 
adopting an installment plan to indicate, on the tax receipts and on any bills or 
notices sent to taxpayers, the due dates of the installments and the method by 
which penalties will be ascertained upon default in payment of any installment: 
Provided, that failure to fulfill this requirement shall not affect the validity of the 
taxes. (1939, c. 310, s. 1708.) 


§ 105-381. Partial payments. — Unless otherwise directed by the gov- 
erning body, the tax collector shall, at any time, accept partial payments on taxes 
and issue a partial payment receipt therefor. In crediting a payment on the tax 
for any year or on any installment, the payment shall first be applied to accrued 
penalties, interest end costs and then to the principal amount of such tax or in-— 
stallment. (1939, c. 310, s. 1709.) 


§ 105-382. Payment of taxes; notes and checks. — Taxes shall be 
payable in existing national currency. 

No tax collector shall accept a note of the taxpayer in payment of taxes. 

Any collector may, in his discretion and at his own risk, accept checks in pay- 
ment of taxes, and either issue the tax receipt immediately or withhold said re- 
ceipt until the check has been collected. In any case in which a collector accepts 
a check and issues a receipt, and said check is thereafter returned unpaid, with- 
out negligence on the part of said collector in presenting said check for payment, 
the taxes for which said check was given shall be deemed unpaid; and the collec- 
tor shall immediately correct his records and shall proceed to collect said taxes 
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either by civil suit on the check or by the use of any remedy allowed for the col- 
lection of taxes: Provided, that the lien for said taxes shall be inferior to the 
rights of purchasers for value and of persons acquiring liens of record for value, 
when such purchasers or lienholders acquire their rights, in good faith and with- 
out actual knowledge that such check has not been collected, after examination of 
the collector’s records during the time such records showed the taxes as paid or 
after examination of the official receipt issued to the taxpayer. 


In addition to penalties for nonpayment of taxes provided by this subchapter, 
and in addition to any criminal penalties provided by law for the giving of worth- 
less checks, the penalty for giving, in payment of taxes, a check which is returned 
because of insufficient funds or nonexistence of an account of the drawer, shall 
be ten per cent (10%) of the amount of such check, which shall be added to and 


collected in the same manner as such taxes. (1939, c. 310, s. 1710.) 


Editor’s Note—For acts authorizing 
counties and municipalities to accept deeds 
for real property in payment of taxes or 
special assessments and to sell such prop- 
erty, see Session Laws 1943, c. 465 (Ca- 
tawba County and municipalities therein); 
c. 418 (Guilford County); c. 577 (Durham 
County and city of Durham); c. 533 (city 
of High Point). 

Failure to Follow Statutory Procedure 
upon Return of Check.—The fact that a 
county tax collector accepted a check in 
payment of taxes, and the check was re- 
turned, and he paid the taxes in his settle- 
ment with the board of county commis- 
sioners, does not give him a lien which may 
be foreclosed under § 105-414. The col- 


record so as to show that the check had 
been returned and that the taxes were not 
paid, the tax lien was not reinstated. He 
could have protected himself and preserved 
the tax lien if he had followed the proce- 
dure outlined in this section; this he failed 
to do and the returned check was but a 
simple promise to pay. Since the provi- 
sions of this section enacted for the protec- 
tion of the collector were not complied 
with and he elected to hold the returned 
check as evidence of the nonpayment of 
the taxes, he is in no better position than 
if he had accepted a note in lieu of the 
check. Miller v. Neal, 222 N. C. 540, 23 
S. E. (2d) 852 (1948). 

Stated in Miller v. McConnell, 226 N. C. 


lector having failed to correct the tax 28, 36 S. E. (2d) 722 (1946). 


§ 105-383. Statements of amount of taxes due. — Any tax collector 
shall, at the request of the owner or occupant of any land within the taxing unit, 
or of any person having a lien thereon or interest or estate therein, or of the duly 
authorized agent, or attorney of any such person, furnish a written certificate of 
the amount of the taxes and assessments levied upon such land for the current 
year, if such amount has been definitely determined, and for all prior years for 
which taxes and assessments may be due, together with penalties, interest and 
costs accrued thereon: Provided, that this shall not require any collector to fur- 
nish information regarding taxes not in his hands for collection: Provided, fur- 
ther, that the person making such request shall specify in whose name said land 
was listed for taxation for each year for which such information is sought. 

Any collector failing or refusing to furnish such certificate, upon request in 
good faith made as herein provided, shall be liable for a penalty of fifty dollars 
($50.00). (1939, c. 310, s. 1711.) 


§ 105-384. Place for collection of taxes. — Taxes shall be payable at 
the office of the collector: Provided, that the governing body of any taxing unit 
may for the convenience of the taxpayers, require the collector, in person or by 
deputy, to attend at other places, at times to be designated by said governing body, 
for the collection of taxes. Fifteen days’ notice of such times and places shall be 
given by the collector by advertisement published in some newspaper published 
in the county, and, if there be no such newspaper published in the county, then 
by posting such notice at three or more places in said unit. (1939, c. 310, s. 1712.) 


§ 105-385. Remedies against personal property. — (a) Time for. — 
Every official charged with the duty of collecting current or delinquent taxes, 
including deputy tax collectors appointed according to law, shall have power and 
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authority to proceed against personal property as described in this section at any 
time after taxes are due and before the filing of a tax foreclosure complaint or 
docketing of a judgment for said taxes as provided herein: Provided, however, 
that between the listing date in any year and the following first Monday in Oc- 
tober the collector may, under the conditions described in subdivisions (1) and 
(2), below, proceed against personal property by levy in order to collect taxes 
to become due on said first Monday in October following the listing date. 


(1) If between the listing date and the first Monday in October there is rea- 
sonable ground for believing that the taxpayer is about to remove his 
property from the taxing unit or transfer it to another person, the col- 
lector is authorized and empowered to levy on such property or any 
other personal property of said taxpayer, in the manner set out in 
subsection (c), prior to the first Monday in October for the taxes to 
become due on that date. When collected under this procedure, the 
amount of taxes not yet determined shall be computed under the pro- 
visions of G. §. 105-378 and, with respect to the principal amount of 
the taxes only, shall be allowed the discount applicable under the pro- 
visions of G. S. 105-345 or any valid local act applicable in lieu of 
said section. 


(2) If the personal property subject to taxation is the stock of goods or fix- 
tures of a wholesale or retail merchant, as defined in Schedule E of 
the Revenue Act, and if the owner thereof shall at any time after the 
listing date, sell out his business or stock of goods or fixtures, or if he 
shall quit business, said owner, within thirty days after said transfer 
or termination of business, shall be required to pay both the unpaid 
taxes on said property for prior years, if any, and the taxes to be- 
come due on said property for the current year on the first Monday in 
October. Should neither the selling owner nor the purchaser, under 
the provisions of subsection (g), pay the taxes due, the collector is 
authorized and empowered to levy on such property or any other per- 
sonal property of the selling owner or of the purchaser, in the manner 
set out in subsection (c), prior to the first Monday in October for the 
taxes to become due on that date: Provided, the levy is made within 
sixty days after said transfer or termination of business. The collector 
may levy on such property or any other personal property of the sell- 
ing owner or of the purchaser at any time for taxes on said stock of 
goods or fixtures already due at the time of the transfer or termi- 
nation of business. When collected under this procedure, the amount 
of taxes not yet determined shall be computed under the provisions 
of G. S. 105-378 and, with respect to the principal amount of the taxes 
only, shall be allowed the discount applicable under the provisions of 
G. $. 105-345 or any valid local act applicable in lieu of said section. 


(b) Relation between Remedies against Personal Property and Remedies 
against Real Property. — The collector may proceed against the personal prop- 
erty of the taxpayer, as herein provided, in his discretion; and he shall proceed 
against such property : 

(1) If directed so to do by the governing body; or 

(2) Upon demand by the taxpayer, mortgagee or other person holding a 
lien upon the real property of the taxpayer: Provided, that said tax- 
payer, mortgagee or other person making said demand shall furnish 
the collector with a written memorandum describing such personal 
property and stating where it can be found. 


After the sale of a tax sale certificate, no person shall be allowed to attack the 
validity of the sale on the ground that the tax should have been procured from 
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personal property ; but this shall not be construed as prohibiting proceedings against 
personal property after said sale. 


(c) Levy upon Personal Property.—Subject to the provisions of this article gov- 
erning the priority of the lien acquired, the following property may be levied upon 
aud sold for failure to pay taxes: 


(1) Any personal property of the taxpayer, regardless of the time at which 
it was acquired and regardless of the existence or date of creation of 
mortgages or other liens thereon; 

(2) Any personal property transferred by the taxpayer to relatives of the 
taxpayer ; 

(3) Personal property in the hands of a receiver for the taxpayer and in such 
cases it shall not be necessary for the collector to apply for an order 
of the court directing payment or authorizing the levy, but said col- 
lector may proceed as if the property were not in the hands of a re- 
ceiver or in the custody of the law; 

(4) Personal property of a deceased taxpayer: Provided, the levy is made 
prior to final settlement of the estate ; 

(5) Personal property transferred by the taxpayer, after the taxes levied 
for were due, by any type of transfer other than those hereinbefore 
mentioned in this subsection and other than by bona fide sale for value: 
Provided, the levy is made within sixty days after such transfer ; 

(6) The stock of goods and fixtures of a wholesale or retail merchant, as 
defined in Schedule EF of the Revenue Act, in the hands of a pur- 
chaser thereof when the taxes on said property remain unpaid thirty 
days after the date of the sale or transfer: Provided, the levy is made 
within sixty days after such sale or transfer. 


The levy and sale (including both levy and sale fees) shall be governed by the 
laws regulating levy and sale under execution: Provided, that it shall not be nec- 
essary for said levy to be made or said sale to be conducted by the sheriff, and the 
collector or any duly appointed deputy collector, is hereby given the same author- 
ity as the sheriff to make said levy and conduct said sale. Provided, further, that 
upon authorization of the board of county commissioners or governing body of 
the municipality, the tax collector may direct an execution against personal prop- 
erty for taxes to the sheriff or any peace officer, including township constables 
and, in the case of municipal taxes, municipal policemen, and in such event the 
officer to whom such execution is directed may proceed to levy upon and sell the 
personal property of the taxpayer in the same manner and with the same powers 
and authority as normally exercised by sheriffs in levying upon and selling per- 
sonal property under execution. Levy and sale fees, plus actual advertising costs, 
shall be added to and collected in the same manner as the taxes. The advertising 
costs, when collected, shall be used to reimburse the taxing unit, which shall ad- 
vance the cost of said advertising; and the levy and sale fees, when collected, shall 
be treated in the same manner as other fees collected by said official. 


(d) Attachment and Garnishment.—Subject to the provisions of this article 
governing the priority of rights acquired, the collector may attach wages or other 
compensation, rents, bank deposits, the proceeds of property subject to levy and 
sale, or other property incapable of manual delivery: Provided, the same belongs 
to the taxpayer or has been transferred to another under circumstances which 
would permit it to be levied upon if it were tangible, or is due to the taxpayer or 
may become due to him within the calendar year; and the person owing same or 
having same in his possession shall become liable for the taxes to the extent of 
the amount he owes or has in his possession: Provided, that not more than ten 
per cent of wages or other compensation for personal services shall be liable to 
attachment and garnishment for failure to pay taxes. 


To proceed under this subsection, the collector shall serve or cause to be served 
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upon the taxpayer and the person owing or having in his possession the wages, 
rents, debts or other things sought to be attached, a notice showing at least : 
(1) The name of the taxpayer ; 
(2) The amount of the taxes, penalties and costs (including the fees allowed 
by this subsection) and year or years for which such taxes were levied ; 
(3) The name of the taxing unit or units by which such taxes were levied; 
(4) A brief description of the thing sought to be attached ; and 
(5) A statement that the person served has the right to appear, within ten 
days after service, before some designated justice of the peace or (if 
the amount is beyond the jurisdiction of a justice of the peace) the su- 
perior court in the county in which the taxing unit lies, and show 
cause why he should not be compelled to pay said taxes, penalties and 
costs, 


Notices concerning two or more taxpayers may be combined if they are to he 
served upon the same person, but in such case the taxes, penalties and costs 
charged against each taxpayer must be set forth separately. 

A copy of each notice shall be retained by the collector and a copy shall be filed, 
not later than the first business day following the day of service, with the justice 
or court before which the notice is returnable, together with a notation of service. 
Upon entry of judgment, by default or after appearance and hearing, in favor of 
the taxing unit, the person so served shall become liable for the taxes, penalties 
and costs: Provided, that payment shall not be required from amounts which are 
to become due to the taxpayer until they actually become due. 

The fee for serving said notice shall be fixed by the governing body of the tax- 
ing unit. The justice’s fee shall be fixed by the board of county commissioners, 
but no justice’s fees shall be charged except in cases in which judgment is actually 
entered. Costs in the superior court shall be the same as in other proceedings 
therein. Fees and costs shall be added to and collected as part of the taxes: Pro- 
vided, that if judgment is rendered against the taxing unit such costs and fees 
shall be paid by the taxing unit. All fees collected by officers shall be disposed »f 
in the same manner as other fees collected by such officers. 

(e) Employees of State and Its Subdivisions. — Tax collectors may proceed 
against the wages, salary or other compensation of officials and employees of this 
State and its agencies and instrumentalities and officials and employees of politi- 
cal subdivisions of this State and their agencies and instrumentalities in the man- 
ner provided by subsection (d) of this section. In case the taxpayer is an em- 
ployee of the State, the notice shall be served upon such employee and upon 
the head or chief officer of the department, agency, instrumentality or institution 
by which the taxpayer is employed. In case the taxpayer is an employee of a 
political subdivision of the State, the notice shall be served upon the taxpayer and 
upon the officer charged with making up the payrolls of the political subdivision 
by which the taxpayer is employed. If judgment is rendered against the tax- 
payer, either upon default or after a hearing, a copy of such judgment shall be 
forwarded by the collector to the officer upon whom the notice of garnishment 
was served, and such officer shall thereafter, subject to the limitation in amount 
set out in subsection (d) of this section, make deductions from the salary or 
wages due or to become due the taxpayer and remit same to the tax collector of 
the taxing unit which caused the notice to be served, until the tax, penalty, 
interest and costs allowed by law are fully paid. Such deductions and remittances 
shall, pro tanto, constitute a satisfaction of the salary or wages due the taxpayer. 

(f) Lists of Employees. — Any person, firm or corporation who shall, after 
written demand therefor, refuse to give the tax collector or tax supervisor a list 
of all employees of such person, firm or corporation who may be liable for taxes, 
shall be guilty of a misdemeanor. 

(g) Personal Liability of Purchasers of Stock of Goods or Fixtures.—If any 
wholesale or retail merchant, as defined in Schedule E of the Revenue Act, shall 
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sell out his business or stock of goods or fixtures or shall quit business, he shall 
be required to notify the tax supervisor of that fact within thirty days after the 
date he sells out his business or stock of goods or fixtures, or quits business. The 
successor in business of said wholesale or retail merchant shall be required to 
withhold sufficient of the purchase money to cover the amount of taxes made a 
lien upon such stock of goods or fixtures under the provisions of G. S. 105-340 
(b) until such time as the former owner or seller shall produce a receipt from the 
tax collector showing that the taxes have been paid, or a certificate that no taxes 
are due. If the transfer or termination of business occurs before taxes for the 
current year have been determined, the amount of taxes due and included in said 
lien shall be computed under the provisions of G. S. 105-378 and, with respect 
to the principal amount of the taxes only, shall be allowed the discount appli- 
cable under the provisions of G. S. 105-345 or any valid local act applicable in 
lieu of said section. If the purchaser of a business or stock of goods or fixtures 
shall fail to withhold purchase money as provided above, and the tax shall be un- 
paid after the thirty-day period allowed, he shall be personally liable for the pay- 
ment of the taxes on such property; provided, nothing herein shall be construed 
as limiting the tax collector’s remedies set out in subsections (a) through (f) of 
this! section, (1939, ch310-S.) 1/1375 195) cla 4tiees, Lanl05o. com cogs cos 
1957, c. 1414, ss. 2-4.) 


Local Modification.—Session Laws 1951, 
c. 128, provides that this section as modi- 
fied therein “shall apply to Anson County 
and to Wake County and the municipalities 
therein.” 

Editor’s Note.—The 1951 amendment re- 
wrote subsection (e). 

The first 1955 amendment rewrote the 
last paragraph of subsection (d). And the 
second 1955 amendment made changes in 
the second paragraph of subsection (c). 

The 1957 amendment rewrote subsec- 
tion (a), added subdivision (6) to the first 
paragraph of subsection (c) and added 
subsection (g). 

Sale by Assignee Prior to Levy.—Where 
an assignee for the benefit of the creditors 
of a taxpayer sells personal property of 


sessed, but not levied, prior to the assign- 
ment, the proceeds in the hands of the as- 
signee are not subject to garnishment for 
the payment of the tax, but belong tc the 
creditors. Shelby v. Tiddy, 118 N. C. 792, 
24 S. E. 521 (1940). 

A tax list in the hands of a tax collector 
is equivalent to an execution and the tax 
collector, in lieu of selling real estate for 
the collection of taxes due thereon, may 
seize personal property belonging to the 
taxpayer and sell same or so much thereof 
as may be necessary for the satisfaction of 
all taxes due by the taxpayer. Apex v. 
Templeton, 223 N. C. 645, 27 S. E. (2d) 
617 (1943). 

Applied in Roach v. Pritchett, 228 N. C. 
747, 47 S. E. (2d) 20 (1948). 


his assignor, on which a tax had been as- 


§ 105-386. Collection of taxes outside the taxing unit. — If a tax- 
payer has no property in the taxing unit to which the taxes are due, but does 
have property in some other unit, or if the taxpayer has removed from the taxing 
unit in which the taxes are due and has left no property there and is known to be 
in some other unit in this State, it shall be the duty of the collector to send a copy 
of the tax receipt, with a certificate stating that such taxes are unpaid, to the col- 
lector of the unit in which such property is located or in which such taxpayer 
is known to be. No tax collector shall certify an unpaid tax bill to another unit 
after ten (10) years from the due date. Such receipt and certificate shall have the 
force and effect of a tax list of his own unit in the hands of the collector receiving 
it, and it shall be the duty of such collector to proceed immediately to collect such 
taxes by any means by which he could lawfully collect taxes of his own unit. The 
collector receiving such receipt and certificate shall report, within thirty days after 
such receipt, to the collector who sent the same, either that he has collected the 
same or is unable to collect the same by any lawful means or that he has begun 
proceedings for the collection of same. In acting on such receipt and certificate 
the receiving collector shall, in addition to collecting the amount of taxes certi- 
fied as due, also collect a fee equal to ten per centum (10%) of the amount of 
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taxes actually collected. All collections made under this section shall be remitted 
to the unit levying the tax within five days after such collection, but the col- 
lector making collection shall retain the prescribed collection fee for his personal 
use. All reports under this section, reporting that the tax is uncollectible, shall 
be under oath and shall state that the collector has used due diligence and is 
unable to collect said taxes by levy, garnishment or otherwise. Upon failure to 
make such sworn report the collector receiving such receipt and certificate shall be 
liable on his bond for such taxes. 


It shall be the duty of the governing body of each taxing unit to require re- 
ports from the tax collector, at such times as it may prescribe (but not less fre- 
quently than in connection with each annual settlement), concerning the efforts 
he has made to locate taxpayers who have removed from the unit, the efforts he 
has made to locate property in other units belonging to delinquent taxpayers, and 
the efforts he has made under this section to collect the taxes. (1939, c. 310, s. 
1714571955 ¢; 9093 19637 132.) 

Editor’s Note.—The 1955 amendment re- The 1963 amendment inserted the second 
wrote the first paragraph. sentence. 


§ 105-387. Sales of tax liens on real property for failure to pay 
taxes.—(a) Report of Delinquent Taxes Which Are Liens on Real Property. 
—The tax collector of each county and district shall, on the first Monday in April 
each year, and the tax collector of each city shall, on the second Monday in April 
each year, report a list of all taxpayers owing taxes for the current year which 
are liens on real property, and the governing body shall thereupon order sale of 
the tax lien on said real property of said taxpayers to be held at one of the times 
hereinafter prescribed. For purposes of all subsections of this section, district 
taxes collected by city tax collectors shall be regarded as city taxes. 


(b) Date of Sale; Effect of Delay—The county and district sale shall be held 
on the first Monday, and the city sale on the second Monday, in May or in any 
of the four succeeding months. Failure to hold said sale within the time pre- 
scribed shall not affect the validity of the taxes or the tax liens, nor shall it affect 
the validity of the sale when thereafter held. All sales held shall begin, in the 
case of county and district taxes, on the first Monday of the month and, in the 
case of city taxes, on the second Monday in the month: Provided, that where 
county and city taxes are collected by the same collector, the sale may be held on 
either of said Mondays; provided further, any sale herein provided for may be 
held on the Tuesday following the Monday herein provided for when said Mon- 
day is a legal holiday. 

No sale shall be delayed or restrained by order of any court of this State. 

(c) Advertisement of Sale-—Public notice of the time, place and purpose of 
such sale shall be given by advertisement at the door of the courthouse or city hall 
for four successive weeks preceding such sale, and by advertisement once each 
week for four successive weeks preceding such sale in some newspaper published 
in the county. If there be no newspaper published in the county, such advertise- 
ment shall be posted in at least one public place in each township, in the case of 
county taxes, and in at least three public places in the city in the case of city 
taxes. 

Said advertisement shall set forth, in addition to the time, place and purpose 
of such sale: 

(1) The name of each taxpayer owing taxes which are a lien on real estate; 
(2) A brief description of the land listed in the name of each; 
(3) The principal amount of the taxes owed by each. 

Failure to include penalties and costs in the amount advertised shall not be 
construed as a waiver of same, but such advertisement shall state generally that 
the amounts advertised are subject to be increased by such penalties and costs. 


(d) Place and Hour of Sale——All county and district sales shall be held at the 
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courthouse door, and city sales shall be held at the courthouse door or at the city 
hall door as the collector may advertise. All sales shall begin at such hour as may 
be specified in the advertisement, and they may be continued from day to day, 
if continuance is necessary in order to complete the sales, without further adver- 
tisement. 


(e) Manner of Sale-——The sale may be conducted by the collector or any dep- 
uty designated by him for the purpose. The tax liens on all parcels advertised 
against one taxpayer shall be sold as one lot at public outcry to the highest bid- 
der: Provided, that in case of county sales, liens on parcels in different townships 
may be sold separately. The collector may, in his discretion, demand immediate 
payment from any successful bidder, and reject such bid upon failure to comply 
with said demand. No bid shall be received unless for an amount at least equal 
tc the principal amount of the taxes plus all penalties and costs accrued thereon. 
In the absence of a bid at least equal to such sum the taxing unit shall become the 
purchaser, without submitting a formal bid, for an amount equal to such sum. 


In all cases in which bids are accepted which exceed such sum the tax collector 
shall immediately report such excess to the governing body, and said governing 
body shall order such excess paid directly to the person entitled thereto or order 
it paid to the clerk of superior court for distribution as the court may direct. 


(f) Costs of Sale-—Costs of sale, which shall be included in the minimum sale 
price, shall consist of actual advertising cost and a sale fee not exceeding fifty 
cents (50c) per parcel. Actual advertising cost per parcel shall be determined 
by the collector, and may be determined upon an advertising lineage basis or an 
average cost per insertion basis or by any other reasonable method. The taxing 
unit shall pay all advertising expense, and all advertising cost collected shall be 
paid to it for use as its governing body may direct. All sale fees collected shall 
be treated in the same manner as other fees collected by said collector. 

(g) Payments during the Advertising Period —At any time between the be- 
ginning of the advertisement and the time of actual sale, any parcel may be with- 
drawn from the sale list by payment of taxes and penalties as required by law and 
a proportionate part of the advertising cost as determined by the collector. There- 
after, such parcel shall be eliminated from the advertisement: Provided, that fail- 
ure to eliminate such parcel shall not subject the collector to liability if the lien 
on said parcel is not thereafter actually sold. 


(h) Failure of Collector to Attend Sale—If any collector shall fail to attend 
any duly advertised sale, in person or by competent deputy, he shall be guilty of 
a misdemeanor and liable on his bond to a penalty of three hundred dollars. 


(i) Land Listed in Wrong Name.—No sale shall be void because such real es- 
tate was charged in the name of any other person than the rightful owner, if 
such real estate be in other respects correctly described on the tax list: Provided, 
no sale of the lien on real estate listed in the name of the wrong person shall be 
valid when the rightful owner has listed the same and paid the taxes thereon. 

(j) Irregularities Immaterial—No irregularities in making assessments or in 
making the returns thereof in the equalization of property as provided by law, 
or in any other proceeding or requirement, shall invalidate the sale of tax liens on 
real estate or sale of real estate in tax foreclosure proceedings, nor in any man- 
ner invalidate the tax levied on any property or charged against any person. The 
following defects, omissions, and circumstances occurring in the assessment of 
any property for taxation, or in the levy of taxes, or elsewhere in the course of 
the proceedings, shall be deemed to be irregularities within the meaning of this 
subsection; the failure of the assessors to take or subscribe an oath or attach an 
oath to an assessment roll; the omission of a dollar mark or other designation 
descriptive of the value of figures used to denote an amount assessed, levied, or 
charged against any property or the valuation of any property upon any record; 
the failure to make or serve any notice mentioned in this chapter; the failure or 
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neglect of the collector to offer any tax lien or real estate for sale at the time 
mentioned in the advertisement or notice of such sale; failure of the collector 
to adjourn the sale from day to day, or any irregularity or informality in such 
adjournment; any irregularity or informality in the order or manner in which 
tax liens or real estate may be offered for sale; the failure to assess any property 
for taxes or to levy any tax within the time prescribed by law; any irregularity, 
informality or omission in any such assessment or levy; any defect in the descrip- 
tion, upon any assessment book, tax list, sales book, or other record, of real or 
personal property, assessed for taxation, or upon which any taxes are levied, or 
which may be sold for taxes, provided such description be sufficiently definite to 
enable the collector, or any person interested, to determine what property is 
meant or intended by the description, and in such cases a defective or indefinite 
description, on any book, list, or record, or in any notice or advertisement, may 
be made definite by the collector at any time by correcting such book, list or rec- 
ord, or may be made definite by using a correct description in any tax foreclosure 
proceeding authorized by this subchapter, and any such correction shall have the 
same force and effect as if said description had been correct on the tax list; any 
other irregularity, informality, or omission or neglect on the part of any person 
or in any proceedings, whether mentioned in this subsection or not; the neglect or 
omission to tax or assess for taxation any person or property; the overtaxation 
of persons or property liable to be taxed. 


(k) Acts of De Facto Officers.—In all actions, proceedings, and controversies 
involving the title to real property held under and by virtue of a tax sale or any 
tax foreclosure proceedings authorized by this article, all acts of assessors, clerks, 
sheriffs, collectors, supervisors, commissioners and other officers de facto shall 
be deemed and construed to be of the same validity as acts of officers de jure. 


(1) Proof of Sale-—The books and records of the office of the collector making 
the sale, or copies thereof properly certified, shall be deemed sufficient evidence 
to prove the sale of the tax lien on any real property under this section, the re- 
demption thereof or the payment of taxes thereon. 


(m) Wrongful Sale—Any collector or deputy collector who shall sell, or as- 
sist in selling, the tax lien on any real property, knowing the same not to be sub- 
ject to taxation, or that the taxes for which the lien is sold have been paid, or shall 
knowingly and willingly sell or assist in selling the tax lien on any real property 
for payment of taxes to defraud the owner of such real property, or shall know- 
ingly and willingly cause foreclosure proceedings to be instituted against real 
property so sold, shall be guilty of a misdemeanor, and be liable to a fine of not 
less than one thousand nor more than three thousand dollars, or to imprisonment 
not exceeding one year, or to both fine and imprisonment, and to pay the injured 
party all damages sustained by such act; and all such sales shall be void. 

When by mistake or wrongful act of the collector a tax lien on real property has 
been sold on which no tax was due, the taxing unit shall reimburse the purchaser 
by paying to him the amount expended by him in such purchase, with interest 
thereon at six per cent per annum; and the collector shall be liable to the taxing 
unit upon his bond for all amounts so expended by it in excess of the amount re- 
ceived by it from said sale. Any amount paid by a taxing unit under this section 
for State taxes shall, on proper certificate from the chairman of the governing 
body, be allowed by the Auditor and paid by the Treasurer of the State, and the 
State shall have the right of recovery against the collector on his bond to the 
amount so paid. 

(n) Joint Sales by Several Taxing Units——Wherever the taxes of two or 
more taxing units are collected by the same collector, one sale shall be held for 
the taxes of both at such time as is prescribed by law for sales by either; and in 
the absence of bids the larger unit may become the purchaser, or such units may 
become joint purchasers, for the benefit of all according to their respective inter- 
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ests: Provided, that this shall not repeal any local law designating the purchaser 
in case of joint sales. (1939, c. 310, s. 1715; 1955, c. 993.) 


Local Modification—Cumberland: 1941, 
c. 44, s. 1(a); Mecklenburg: 1945, c. 16, s. 
5; Wayne: 1941, c. 40; city of Greensboro: 
TOS OC ld ote Ss mine 

Editor’s Nete—The 1955 amendment 
added the last proviso to the first para- 
graph of subsection (b). 

The power to sell real estate for taxes 
was repealed by c. 310, Laws 1939, and the 
sheriff or tax collector is limited to the 
sale of the tax lien. Crandall v. Clemmons, 
222 N. C. 225, 22 S. E. (2d) 448 (1942). 

The tax lien can be enforced only by an 
action in the superior court in the county 


in which the land is situated in the nature 
of an action to foreclose a mortgage. Cran- 
dall y. Clemmons, 222 N. C. 225, 22 S. E. 
(2d) 448 (1942). See § 105-391. 

Applied in Barbour v. Goodman, 247 
N. C. 655, 101 S. E. (2d) 696 (1958). 

Cited in Duplin County v. Ezzell, 223 N. 
C. 531, 27 S. E. (2d) 448 (1943); Newton v. 
Chason, 225 Na ©) 204524558 se (2d)ie 70 
(1945); Eason v. Spence, 232 N. C. 579, 
61 S. E. (2d) 717 (1950); Boone v. Spar- 
row, 235 N. C. 396, 70 S. E. (2d) 204 
(1952); Edwards v. Arnold, 250 N. C. 500, 
109 S. E. (2d) 205 (1959). 


§ 105-388. Certificates of sale.—(a) Issued to Private Purchasers.— 
As soon as possible after sale, but not earlier than payment of the purchase price, 
the collector shall issue to each successful bidder, other than taxing units, a cer- 
tificate of sale, for the tax lien on real property of each delinquent, purchased by 
him, dated as of the day of sale. Property held jointly by two or more owners 
shall be construed as the property of one delinquent for this purpose. Said cer- 
tificate shall be in substantially the following form: 


s North Carolinares aa ton ce sheet Chase NT) cares ie tes acane teas 

Lili cathe. oat ade taxacollector, Off sasiaen (CASINO AIL) eee pa patee si do here- 
by certify that the tax lien on the following described real property in said tax- 
ING wINIT, GLO MW It acy see eeeuciece (descii bing theesaine) accion , was, on the 
eas tens Cay, Of 5s tious snwhiue des 5 JOU ESOIG DY Ine di tie mater provided by 
law, for the delinquent taxes of ........ TOL tie -Veater brea , amounting to 
$........, including penalties thereon and costs allowed by law, when and where 
ete dis ote (name of purchaser) ........ purchased said lien on said real prop- 
Clly cat tne price Olan Vos , said amount being the highest and best bid for 


same. And I further certify that unless payment of said lien is made, within the 
time and in the manner provided by law, said (name of purchaser ) 
sees sty his heirs or assigns, shall have the right to foreclose said real property 
by any proceeding allowed by law. 
“In witness whereof, I have hereunto set my hand this ...... day of ... 
Tax Collector.” 


A copy of each such certificate shall be retained by the collector in a special 
book or file designated “Certificates of Sale for Taxes for the Year ........ 
All payments made on any such certificate shall be made to the collector for the 
use of the owner of such certificate, and all such payments shall be credited by 
the collector on the copy of the certificate in his possession, and shall be remitted 
to the owner of the certificate upon proper receipt therefor. For failure to ac- 
count for and pay over any such payments the collector shall be liable on his bond 
to the person entitled thereto. The copies of such certificates in the collector’s of- 
fice shall be the official records for the purpose of determining whether a lien ex- 
ists in favor of any certificate owner other than a taxing unit. The owner of a 
certificate may assign it at any time, but said assignment shall not be effective un- 
til the collector shall have actually received written notice thereof from the as- 
signor, Each such purchaser, his heirs or assignees, shall have a lien on the real 
property for the amount of the purchase price, plus interest thereon at the rate of 
six per centum per annum, of the same dignity as similar liens owned by taxing 
units, and shall have the right to foreclose said lien, by action in the nature of an 
action to foreclose a mortgage, in the manner hereinafter prescribed: Provided, 
that the six per cent per annum interest herein provided shall accrue only on so 
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much of the purchase price as represents the amount of the tax, penalties to the 
date of sale, and the costs of advertising and sale. Each such purchaser, his heirs 
and assignees, shall also have a lien for other taxes and assessments levied against 
said property, paid by him after acquisition of said certificate, whether such taxes 
or assessments were charged before or after such acquisition. Said lien shall be 
entitled to the same priorities as the original lien of the taxes and assessments 
so paid. 

(b) Issued to Taxing Units——The governing body of each taxing unit which 
becomes the purchaser at a tax sale, as hereinbefore provided, shall determine 
whether or not it is necessary to issue certificates to and in the name of such unit. 
If, in the opinion of said governing body, the issuance of such certificates is not 
necessary in order to provide adequate records of tax liens and tax collections, 
the said certificates may be dispensed with and the collector ordered to mark or 
stamp the original tax receipts or accounts “Sold to (name of 
BAR iOe TOIL LENS < Sass eons ”. If issuance of certificates is deemed necessary, 
they shall be issued in substantially the form set forth in subsection (a) of this 
section, with stubs or duplicates on which shall be reflected all payments or as- 
signments. In either case, the taxing unit shall have the right to foreclose the 
real property by any method authorized by law; and in either case interest at the 
rate of six per cent per annum shall accrue, on the amount bid by said unit, from 
the date of the sale. 

(c) Prima Facie Case. — A certificate issued, or a tax receipt or account 
marked or stamped, in accordance with the provisions of subsections (a) or (b) 
of this section, shall be presumptive evidence of the regularity of all prior pro- 
ceedings incident to the sale and of the due performance of all things essential to 
the validity thereof. (1939, c. 310, s. 1716; 1945, c. 247, ss. 1, 2.) 

Local Modification—Bladen: 1945, c. introduction in evidence by the county of 
267; Camden: 1943, c. 705; Cumberland: the tax lien certificates for the years in 
1941, c. 44, s. 1(b), Franklin (towns of question with tax certificates attached on 
Bunn, Louisburg and Youngsville): 1943, one hundred fifty acres of land outstand- 


eee eee eee eee ae 


c. 293; Surry (and towns of Ellin and 
Mount Airy): 1943, c. 710, s. 6. 

Editor’s Note.——The 1945 amendment 
changed the rate of interest mentioned in 
subsections (a) and (b) from eight to six 
per cent. The amendatory act provided 
that it should not affect the interest rate 
on outstanding certificates issued prior to 
its ratification on Feb. 23, 1945. 

Tax Lien Certificates Held Insufficient 
to Make Out Prima Facie Case in Action 
to Foreclose Lien.—Where, in a county’s 
action to foreclose tax lien certificates, the 


ing in the name of a certain person, but 
without evidence that the hundred and 
fifty acre tract listed in the name of such 
person and referred ¢o in the tax lien cer- 
tificates was the same land as that de- 
scribed in the deed executed to defendants 
by another, it was held insufficient to 
make out a prima facie case to sell the 
land of the defendants. Hyde County v. 
Bridgman, 238 N. C. 247, 77 S. E. (2d) 
628 (1953). 

Cited in Boone v. Sparrow, 235 N. C. 
396, 70 S. E. (2d) 204 (1952). 


§ 105-389. Assignment of liens by taxing unit after sale.—At any 
time after the sale hereinbefore provided for, any taxing unit may assign any lien 
owned by it to any person who pays an amount which, if paid by the taxpayer, 
would be sufficient to discharge said lien. Ifa certificate has already been issued to 
the taxing unit, it shall be assigned to the person making the payment, and the 
copy of stub of such certificate or a copy of such stub, showing such assignment, 
shall be filed in the manner provided for certificates originally issued to private 
purchasers. If no certificate has been issued to the taxing unit, a certificate shall 
immediately be so issued, and said certificate shall be assigned to the person 
making such payment in the manner set forth in the preceding sentence. The 
collector to whom the payment is made shall have authority to make all such as- 
signments and issue all such certificates. 

The provisions of this section shall be construed as being in addition to the pro- 
visions of this article with respect to release of individual parcels of real property 
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from the tax lien. The person making a payment, after the sale hereinbefore 
provided for, shall have the right to pay the entire amount or to pay an amount 
sufficient under the provisions of this article to release one or more specified 
parcels; and such person shall also have the right to demand either assignment 
of the lien on the property for which the payment is made or to demand complete 
release of such property from the lien, in his discretion. In cases in which an as- 
signment is made upon payment of an amount less than the amount of the lien on 
all the real property in oue certificate, new certificates may be made to effect the 
separation. (1939, c. 310, s. 1717.) 

Local Modification—Cumberland: 1941, Cited in Duplin County vy. Ezzell, 223 N. 
c..44,8..1(c): C. 531, 27 S. E. (2d) 448 (1943). 


§ 105-390. Settlements. — (a) Annual Settlement of Tax Collector. — 


(1) Preliminary report. On the second Monday following the sale of cer- 
tificates, the tax collector shall, under oath, report to the governing 
body: 

a. Action with respect to such sale ; and 

b. A list of those not listing land for taxes whose taxes remain 
unpaid, making oath that he has made diligent effort to collect 
such taxes out of the personal property of such taxpayers or 
by other means open to him for collection of such taxes, and 
reporting such other information as to such taxpayers as may 
be of interest to or required by the governing body (includ- 
ing a report on his efforts to make collection outside the taxing 
unit under the provisions of this article). 

(2) Insolvents. The governing body shall, upon receipt of said report, 
enter upon its minutes the list of such taxpayers listing no land as 
may be found by said governing body to be insolvents, and shall by 
resolution designate said list so entered in the minutes as the in- 
solvent list to be credited to the collector in his settlement. 

(3) Settlement for current taxes. On the first Monday of the month fol- 
lowing sale of certificates, but not earlier than the first Monday of 
July, the collector shall make full settlement with the governing body 
of the taxing unit for all taxes, in his hands for collection, for the 
year involved in said sale. In such settlement the collector shall be 
charged with: 

a. The total amount of all taxes for said year, in his hands for col- 
lection, including amounts originally charged to him and all 
subsequent amounts charged on account of discovered prop- 
erty ; 

b. All penalties, interest and costs collected by him in connection with 
taxes for said year ; and 

c. All other sums to be collected by said collector. 

He shall be credited with: 

a. All sums deposited by him to the credit of the taxing unit, or re- 
ceipted for by the proper official of said unit, on account of 
taxes for said year ; 

b. Releases allowed by the governing body as prescribed by statute; 

c. The principal amount of taxes included in certificates sold to 
the taxing unit, for which he shall produce certificates duly 
executed or receipts or accounts duly stamped in accordance 
with the provisions of this article; 

d. The principal amount of taxes for said year included in the in- 
solvent list, determined as hereinbefore provided ; 

e. Discounts allowed by law ; and 

f. Commissions, if any, lawfully payable to him as compensation. 

For any deficiency the collector shall be liable on his bond, and, 
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in addition, thereto, shall be liable to all criminal penalties provided 
by law. 

Said settlement, together with the action of the governing body 
with respect thereto, shall be entered in full upon the minutes of said 
governing body. 

(4) Disposition of tax books after settlement. Uncollected taxes allowed 
as credits in the settlement prescribed in the preceding subdivision 
(3), whether represented by sales to the taxing unit or included in 
the list of insolvents, shall be recharged to the collector or charged 
to some other person, in accordance with the provisions of any valid 
local statute governing tax collection in the particular taxing unit. 
In the absence of any local statute determining the matter: 

a. Such taxes in cities, and in counties having tax collectors other 

than sheriffs, shall be recharged to the collector ; and 

b. Such taxes, in counties having sheriffs as tax collectors, shall 

be charged to such other county officer or employee as the gov- 
erning body may designate to perform the duties of delinquent 
tax collector. 

The person so charged or recharged shall give bond satisfactory to 
the governing body; shall receive the tax receipts, certificates and 
records representing such uncollected taxes; shall have and exercise 
and perform all powers and duties conferred or imposed by law upon 
tax collectors; and shall receive such compensation as may be fixed 
by valid local statute or, in the absence of such statute, as the gov- 
erning body may determine. 


(b) Settlements for Delinquent Taxes.—Annually, at the time prescribed for 
the settlement hereinbefore in this section provided, all persons having in their 
hands for collection any taxes for years prior to the year involved in said settle- 
ment hereinbefore provided, shall settle with the governing body of the taxing 
unit for collections made on the taxes for each such prior year. Such settlement 
for the taxes of prior years shall be in such form as may be satisfactory to the 
chief accounting officer and the governing body of the taxing unit, and shall be 
entered in full upon the minutes of the governing body. 

(c) Settlement at End of Term.—Whenever any tax collector or other person 
collecting taxes, current or delinquent, shall fail to succeed himself at the end of 
his term of office, he shall, on the last business day of his term, make full and com- 
plete settlement for all taxes in his hands and deliver the tax records, receipts and 
accounts to his successor in office. Such settlement shall be in such manner and 
form as may be satisfactory to the chief accounting officer and governing body of 
the taxing unit, and shall be entered in full upon the minutes of the governing 
body. 

(d) Settlement upon Vacancy During Term.—lIn case of voluntary resignation 
of any person collecting taxes he shall, upon his last day in office, make full settle- 
ment for all taxes in his hands in the same manner as required herein for settle- 
ments made at the end of a term of office. In default of such settlement, or in case 
of a vacancy occurring during a term for any other reason, it shall be the duty of 
the chief accounting officer or, in the discretion of the governing body, of some 
duly qualified person appointed by it, immediately to prepare and submit to the 
governing body a report in the nature of a settlement made on behalf of the ex- 
collector; and such report, together with the action of the governing body, shall 
be entered in full upon the minutes of the governing body. In such cases the gov- 
erning body may turn over the tax books to the successor collector immediately 
upon occurrence of the vacancy, or may make such temporary arrangements for 
collection of taxes as may be expedient: Provided, that no person shall be per- 
mitted to collect taxes until he shall have given bond satisfactory to the governing 
body. 
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(e) Effect of Approval—Approval of any settlement by the governing body 
shall not relieve the collector or his bondsmen of liability for any shortage actually 
existing and thereafter discovered; nor shall it relieve the collector of any criminal 
liability. 

(f) fr ensidies tn addition to all other civil and criminal penalties, provided 
by law, any member of a governing body, collector, person collecting taxes, or 
chief accounting officer failing to perform any duty imposed upon him by this 
section shall be guilty of a misdemeanor, punishable by fine or imprisonment, or 
both, in the discretion of the court. 

(g) The county commissioners of the several counties of the State of North 
Carolina are hereby authorized and empowered in their discretion to relieve the 
tax collector, sheriff, or other officer charged with the collection of taxes of and 
from the charges of all insolvent taxes, five years or more delinquent, when it 
appears to the satisfaction of the board of commissioners of any county that said 


taxes are uncollectible. 
Local Modification—Cumberland: 1941, 
Cc) 440s, -.(d)s (e) ge Jacksone194736cs0 vans: 
13; Mecklenburg: 1945, c. 16, s. 6. 
Cross Reference.—For earlier statute re- 
lating to settlement, see § 105-424. 


Editor’s Note—The 1949 amendment 
added subsection (g). 
Legislative Power to Penalize. — The 


legislature has the power to impose penal- 
ties on the sheriff for his delay or failure 
to make settlement with the proper county 
authorities within a stated time. State v. 


(1939, c. 310, s. 1718; 1949, c. 730.) 


wherein the court said: “The power to 
coerce prompt collection and settlement of 
taxes is no less necessary than the power 
to levy and assess them, and both are es- 
sential to the maintenance of the govern- 
ment.” 

An extension of time, within which a 
sheriff may settle State taxes, does not 
exonerate the sureties upon his bond. 
Worth vy. Cox, 89 N. C. 44 (1883). 

Applied in Berry v. Davis, 158 N. C. 170, 
73'S. E. 900 (1912). 


Gentry, 183 N. C. 825, 112 S. E. 427 (1922), 


§ 105-391. Foreclosure of tax liens by action in nature of action to 
foreclose a mortgage.—(a) Time for Beginning Such Action.—Actions for 
the foreclosure of tax liens brought under this section shall be brought not less 
than six months after the sale hereinbefore provided for. 

(b) Private Purchasers. — Foreclosure under this section shall be the sole 
remedy of certificate owners other than taxing units. 

(c) Taxing Units——Taxing units may proceed under this section, either on 
the original tax lien or the lien acquired at the tax sale hereinbefore provided for, 
with or without a certificate of sale, and the amount of recovery in either case 
shall be the same. To this end it is hereby declared that the original attachment 
of the tax lien is sufficient to support a tax foreclosure action by a taxing unit, 
that the issuance of tax sale certificates to a taxing unit is a matter of convenience 
in record keeping, within the discretion of the governing body of such unit, and 
that issuance of such certificates is not a prerequisite to perfection of said tax 
lien. 

(d) General Nature of the Action—vThe foreclosure action shall be an action 
in superior court, in the county in which the land is situated, in the nature of 
an action to foreclose a mortgage. 

(e) Parties; Summons.—The listing taxpayer and spouse, if any, the current 
owner, all other taxing units having tax liens, all other lien holders of record, and 
all persons who would be entitled to be made parties to a court action (in which 
no deficiency judgment is sought) to foreclose a mortgage on such property, 
shall be made parties and served with summons in the manner provided by § 
1-89: Provided, that service by publication may be begun at any time within 
two years after the issuance of the original summons and that time within which 
to serve summons may be extended as provided by § 1-95. 

The fact that the listing taxpayer or any other defendant is a minor, is incom- 
petent or is under any other disability shall not prevent or delay the collector’s 
sale or the foreclosure of the tax lien; and all such defendants shall be made de- 
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fendants and served with summons in the same manner as in other civil actions. 

Persons who have disappeared or cannot be located and persons whose names 
and whereabouts are unknown, and all possible heirs or assignees of such persons 
may be served by publication; and such person, their heirs and assignees may be 
designated by general description or by fictitious names in such action. It is 
hereby declared that service of summons by publication against such persons, in 
the manner provided by law, shall be as valid in all respects as such service against 
known persons who are nonresidents of this State. 


(£) Complaint as a Lis Pendens—The complaint in an action brought under 
this section shall, from the time of the filing thereof in the office of the clerk of 
superior court, serve as notice of the pendency of such action, and every person 
whose interest in such property is subsequently acquired or whose interest there- 
in is subsequently registered or recorded shall be found by all proceedings taken 
in such action after the filing of said complaint in the same manner as if said 
persons had been made parties to such action. It shall not be necessary to have 
said complaint cross indexed as a notice of action pending to have the effect pre- 
scribed by this subsection. 


(g) Subsequent Taxes. — The complaint in a tax foreclosure action brought 
under this section by a taxing unit shall, in addition to alleging the tax lien on 
which the action is based, include a general allegation of subsequent taxes which 
are or may become a lien on the same property in favor of the plaintiff unit. 
Thereafter it shall not be necessary to amend said complaint to incorporate said 
taxes by specific allegation. In case of redemption before judgment of confirma- 
tion, the person redeeming shall be required to pay, before said action is dis- 
continued, at least all taxes on said property which have at the time of discon- 
tinuance been due to plaintiff unit for more than one year, plus interest, penalties 
and costs thereon. Immediately prior to judgment of sale in such action, if there 
has been no redemption, the tax collector, or the attorney for plaintiff unit, shall 
file in said action a certificate setting forth all taxes which are a lien on said prop- 
erty in favor of the plaintiff unit, other than taxes the amount of which has not 
been definitely determined. 


Any plaintiff in a tax foreclosure action, other than a taxing unit, may include 
in his complaint, originally or by amendment, all other taxes and assessments paid 
by him which were liens on the same property. 

(h) Joinder of Parcels—All real estate within one township, subject to liens 
for taxes levied against the same taxpayer by the same taxing unit for the first 
year involved in the action, shall be joined in one action: Provided, that where 
property is transferred by the listing taxpayer subsequent to such year, all sub- 
sequent taxes, penalties, interest and costs, for which said property is ordered 
sold under the terms of this subchapter, shall be prorated to such property in the 
same manner as if payments were being made to release such property under 
the provisions of this subchapter. 

(1) Special Benefit Assessments.—A cause of action for the foreclosure of the 
lien of any special benefit assessment may be included in any complaint filed un- 
der this section. 

(j) Joint Foreclosure by Two or More Taxing Units—Liens of different tax- 
ing units on the same parcel, representing taxes in the hands of the same col- 
lector, shall be foreclosed in one action. Liens of different taxing units of the 
same parcel, representing taxes in the hands of different collectors, may be fore- 
closed in one action in the discretion of the governing bodies. 

Liens of taxing units made parties defendant in any such action shall be alleged 
in an answer filed by such unit, and the collector of each such answering unit 
shall, prior to judgment, file a certificate of subsequent taxes similar to that filed 
by the collector of the plaintiff unit, and the taxes of each such answering unit 
shall be of equal dignity with the taxes of the plaintiff unit; and any such answer- 
ing unit may, in case of payment of the plaintiff's taxes, continue such action until 
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all taxes due to it for more than one year have been paid. It shall not be necessary 
for any such defendant unit to file a separate foreclosure action or proceed under 
§ 105-392 with respect to any such taxes. 

All taxes of any taxing unit which is properly served as a party defendant in 
such action, and which does not answer and file the certfiicate as aforesaid, shall 
be barred by the judgment of sale except to the extent that the purchase price at 
foreclosure sale, after payment of costs and of the liens of all taxing units whose 
liens are properly alleged by complaint or answer and certificates, may be suffi- 
cient to pay said taxes: Provided, that if a defendant unit is plaintiff in another 
action pending against the same property, or has begun a proceeding under § 105- 
392, its answers may allege said fact in lieu of alleging its liens, and the court, 
in its discretion, may order consolidation of such actions or such other disposition 
thereof, and such disposition of the costs therein, as it may deem advisable: And 
provided, further, that any such order may be made by the clerk of the superior 
court, subject to appeal in the same manner as appeals are taken from other orders 
of said clerk. 


(k) Costs.—Subject to the provisions of this subsection, costs may be taxed 
in any action brought under this section in the same manner as in other civil ac- 
tions. Upon collection of said costs, either upon redemption or upon payment of 
the purchase price at foreclosure sale, the fees allowed officers shall be paid to 
those entitled to receive the same: Provided, that no process tax for the use of 
the State shall be levied or collected in tax foreclosure actions, and, where the 
plaintiff is a taxing unit, no prosecution bond shall be required in such actions. 

The word “costs” as used in this section shall be construed to include one rea- 
sonable attorney’s fee for the plaintiff in such amount as the court shall, in its dis- 
cretion, determine and allow: Provided, that the governing body of any taxing 
unit may, in its discretion, pay a smaller or greater sum to its attorney as a suit 
fee, and said governing body may, in its discretion, allow a reasonable commission 
to its attorney on delinquent taxes collected by him after said taxes have been 
placed in his hands; or said governing body may arrange with its attorney for the 
handling of tax suits on a salary basis or make such other reasonable agreement 
with its attorney or attorneys as said governing body may approve; and any ar- 
rangement made may provide that attorneys’ fees collected as costs be collected 
for the use of the taxing unit; and provided further, that when any taxing unit is 
made a party defendant in a tax foreclosure action and files answer therein, there 
may be included in the costs an attorney’s fee for said defendant in such amount 
as the court shall, in its discretion, determine and allow. 


In any action in which real property is actually sold after judgment, costs shall 
include a commissioner’s fee to be fixed by the court, not exceeding five per 
centum of the purchase price; and in case of redemption between the date of sale 
and judgment of confirmation, said fee shall be added to the amount otherwise 
necessary for redemption. In case more than one sale is made of the same prop- 
erty in any action, the commissioner’s fee may be based on the highest amount 
bid, but said commissioner shall not be allowed a separate fee for each such sale. 
The governing body of any plaintiff unit may request the court to appoint as com- 
missioner a salaried official, attorney or employee of the unit and, if such appoint- 
ment is made, may require that such commissioner’s fees, when collected, be paid 
to plaintiff unit for use as it may direct. 


(1) Contested Actions.—Any action brought under this section, in which an 
answer raising an issue requiring trial is filed within the time allowed by law, shall 
be entitled to a preference as to time of trial over all other civil actions. 

(m) Judgment of Sale-—Any judgment in favor of the plaintiff or any de- 
fendant taxing unit in an action brought under this section shall order the sale of 
the property, or so much thereof as may be necessary for the satisfaction of: 


(1) Taxes adjudged to be liens in favor of the plaintiff, other than taxes 
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the amount of which has not been definitely determined, together 
with interest, penalties and costs thereon ; and 

(2) Taxes adjudged to be liens in favor of other taxing units, other than 
taxes the amount of which has not yet been definitely determined, if 
said taxes have been alleged in answers filed by said units, together 
with interest, penalties and costs thereon. 

Said judgment shall appoint a commissioner to conduct said sale and shall 
order that the property be sold in fee simple, free and clear of all interests, rights. 
claims and liens whatever, except that said sale shall be subject to taxes the 
amount of which cannot be definitely determined at the time of said judgment, 
subject to taxes and assessments of taxing units which are not parties to said 
action, and, in the discretion of the court, subject to taxes alleged in other tax 
foreclosure actions or proceedings pending against the same property. 

In all cases in which no answer is filed within the time allowed by law, and 
in cases in which answers filed do not seek to prevent sale of said property, the 
clerk of the superior court may render said judgment, subject to appeal in the 
same manner as appeals are taken from other judgments of said clerk. 

(n) Advertisement of Sale——The sale shall be advertised, and all necessary 
resales shall be advertised, in the manner provided by article 29A of chapter 1 or 
by such statute as may be enacted in substitution therefor. 

(0) Sale-—The sale shall be by public auction to the highest bidder, and shall, 
in accordance with the judgment, be held at the courthouse door on any day of 
the week except a Sunday or legal holiday: Provided, that in actions brought by 
any city which is not a county seat the court may, in its discretion, direct said sale 
to be held at the city hall door. The commissioner conducting such sale may, in 
his discretion, require from any successful bidder a deposit equal to not more than 
twenty per centum of his bid, which said deposit, in the event that said bidder 
refuses to take title and a resale becomes necessary, shall be applied to pay the 
costs of sale and any loss resulting: Provided, that this shall not deprive the 
commissioner of the right to sue for specific performance of the contract. 

(p) Report of Sale-—Within three days following said sale the commissioner 
shall report said sale to the court, giving full particulars thereof. 

(q) Exceptions and Increased Bids.—At any time within ten days after the 
filing of said report of sale any person having an interest in the property may 
file exceptions to said report, and at any time within said period an increased 
bid may be filed in the amount specified by and subject to the provisions (other 
than provisions in conflict herewith) of article 29A of chapter 1, or to the pro- 
visions (other than provisions in conflict herewith) of any law enacted in sub- 
stitution for said section. 

(r) Judgment of Confirmation—At any time after the expiration of said ten 
days, if no exception or increased bid has been filed, the commissioner may apply 
for judgment of confirmation; and in like manner he may apply for such judg- 
ment after the court has passed upon any exceptions filed, or after any necessary 
resales have been held and reported and ten days have elapsed: Provided that the 
court may, in its discretion, order resale of the property, in the absence of ex- 
ceptions or increased bids, whenever it deems such resale necessary for the best 
interests of the parties. 

Said judgment of confirmation shall direct the commissioner to deliver the 
deed upon payment of the purchase price. 

Said judgment may be rendered by the clerk of superior court, subject to 
appeal in the same manner as appeals are taken from other judgments of said 
clerk. 

(s) Application of Proceeds of Sale; Final Commissioner’s Report.—After de- 
livery of the deed and collection of the purchase price, the commissioner shall 
apply the proceeds as follows; first, to payment of all costs of the action, including 
commissioner’s fee and attorney’s fee, which said costs shall be paid to the officials 
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or funds entitled thereto; then to the payment of taxes, penalties and interest for 
which said property was ordered to be sold, and in case the funds remaining are 
insufficient for this purpose they shall be distributed pro rata to the various tax- 
ing units for whose taxes the property was ordered sold; then pro rata to the 
payment of any special benefit assessments for which said property was ordered 
sold, together with interest and costs thereon; then pro rata to payment of taxes, 
penalties, interest and costs of taxing units which were parties to said action but 
which filed no answers therein; then pro rata to payment of special benefit assess- 
ments of taxing units which were parties to said action but which filed no an- 
swers therein, together with interest and costs on said assessments; and any 
balance then remaining shall be paid in accordance with any directions given by 
the court and, in the absence of such directions, shall be paid into court for the 
benefit of the persons entitled thereto. ‘The commissioner in all such cases shall 
make a full report to the court, within five days after delivery of the deed, show- 
ing delivery of the deed, receipt of the purchase price, and the disbursement of 
the proceeds, accompanied by receipts evidencing all such disbursements. 

In case the purchaser is a taxing unit such unit may proceed in accordance with 
the provisions hereinafter set forth in this section; and the commissioner shall 
make report accordingly. 

(t) Bids by Taxing Units. — Any taxing unit, or two or more units jointly, 
may bid at foreclosure sale, and any taxing unit which becomes the successful 
bidder may assign its bid, or portion thereof, at any time, by private sale, for not 
less than the amount thereof. 

(u) Payment of Purchase Price by Taxing Units; Status of Property Pur- 
chased by Taxing Units.——Any taxing unit which becomes the purchaser at final 
tax foreclosure sale may, in the discretion of its governing body, pay only such 
part of the purchase price as would not be distributed to itself and other tax- 
ing units on account of taxes, interest, penalties and such costs as accrued prior to 
the beginning of the foreclosure action. Thereafter, in such case, it shall hoid 
said property for the benefit of all taxing units which have an interest in such 
property as hereinafter in this subsection defined. All net income from said 
property and the proceeds thereof, when resold, shall be first used to reimburse 
the purchasing unit for disbursements actually made by it in connection with the 
foreclosure action and the purchase of said property, and any balance remaining 
shall be distributed to the taxing units having an interest therein in proportion 
to their interests. The total interest of each taxing unit, including the purchasing 
unit, shall be determined by adding: 

(1) Taxes of such unit, with interest, penalties and costs (other than costs 
already reimbursed to the purchasing unit), to satisfy which said 
property was ordered sold; 

(2) Other taxes of such unit, with interest, penalties and costs, which 
would have been paid from the purchase price had said purchase 
price been paid in full; 

(3) Taxes of such unit, with interest, penalties and costs, to which said 
sale was made subject ; and 

(4) The principal amount of all taxes which may become liens on said prop- 
erty after purchase at foreclosure sale or which would have be- 
come liens but for such purchase: 

Provided, that no amount shall be included under subdivision (4) hereof for taxes 
for years in which, on the tax listing day, said property is being used by said 
purchasing unit for a public purpose. 

If the amount of net income and proceeds of resale distributable exceeds the 
total interests of all units hereinbefore defined, the remainder shall be applied to 
any special benefit assessments to satisfy which said sale was ordered or to which 
said sale was made subject, and any balance then remaining shall accrue to the 
purchasing unit. 
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When any property, purchased as hereinbefore provided in this subsection, is 
permanently dedicated for use for a public purpose, the purchasing unit shall 
make settlement with other taxing units having an interest in such property, as 
hereinbefore defined, in such manner and in such amount as may be agreed upon 
by the governing bodies; and if no agreement can be reached the amount to be 
paid shall be determined by the resident judge of the superior court. 


Nothing in this subsection shall be construed as requiring the purchasing unit 
to secure the approval of other interested taxing units before reselling said prop- 
erty or as requiring said purchasing unit to pay said other units in full if the 
net income and resale price are insufficient to make such payments. 

Any taxing unit purchasing property at foreclosure sale may, in the discre- 
tion of its governing body, instead of following the foregoing provisions of this 
subsection, make full payment of the purchase price and thereafter it shall hold 
said property as sole owner in the same manner as it holds other real property, 
subject only to taxes and assessments, with interest, penalties and costs, to which 
said sale was made subject. 


(v) Resale of Property Purchased by Taxing Units——Property purchased at 
tax foreclosure sale by a taxing unit may be resold at any time for such price as 
the governing body may approve. Such resale shall be conducted in the manner 
provided by law for sales of other property of the various taxing units: Pro- 
vided, that a city or county may, in the discretion of its governing body, resell 
such property to former owner or other person formerly having an interest in 
said property, at private sale, for an amount not less than its interest therein, if 
it holds said property as sole owner, or for an amount not less than the total in- 
terests of all taxing units (other than assessments due the city holding title), if it 
holds said property for the benefit of all such units. (1939, c. 310, s. 1719; 1945, 
EPOo5 1oapeonaoancsro, 4. 19ST 73006, 1: 1036, .s. 1711953. ¢c. 176, s..2: 
1955, c. 908. ) 


Local Modification—Cumberland: 1941, 
c. 44, s. 1(f); Dare; as’ to subsection (k): 
196356 Cs 152° righ Pointe 19414 ce 3174: 
Martin, as to subsection (k): 1955, c. 792. 

Cross Reference. — For earlier statute 
governing foreclosure of tax liens, see § 
105-414, 

Editor’s Note.—The 1945 amendment 
added “summons” to the caption of subsec- 
tion (e) and rewrote the proviso appearing 
at the end of the first paragraph thereof. 

The 1947 amendment substituted “ten 
days” for “twenty days” in subsections (q) 
ana (i). 

The first 1951 amendment inserted ‘or 
county” near the beginning of the proviso 
in subsection (v). The second 1951 amend- 
ment substituted “article 29A of chapter 1” 
for “§§ 1-327, 1-328” in subsection (n) and 
for “§ 45-28” in subsection (q). 

The 1953 amendment inserted in the 
first paragraph of subsection (e) “time 
within which to serve summons may be ex- 
tended” in lieu of “alias and pluries sum- 
monses may be issued.” 

The 1955 amendment rewrote the first 
two paragraphs of subsection (k). 

For brief comment oi the 1951 amend- 
ments, see 29 N. C. Law Rev. 376. 

For brief comment on the 1953 amend- 
ment, see 31 N. C. Law Rev. 389. 


For article on summary procedure for 
foreclosure of taxes, see 22 N. C. Law Rev. 
226. 


A suit for the foreclosure of tax liens is 
a civil action, and noi a special proceeding. 
This is made plain by the specific declara- 
tion of this section that “the foreclosure 
action shall be an action in superior court, 
in the county in which the land is situated, 
in the nature of an action to foreclose a 
mortgage.” Chappell v. Stallings, 237 N. 
C. 213, 74 S. E. (2d) 624 (1953). 


There are two distinct alternate methods 
provided by statute for the foreclosure of 
a tax sale certificate or the lien evidenced 
thereby: 1. After the land has been sold 
by the sheriff and a certificate of sale has 
been issued, the purchaser may institute an 
action to foreclose the lien evidenced by 
the certificate. This section provides the 
regulations and procedure respecting an 
action instituted pursuant to this method. 
2. Under § 105-392 the taxing unit may file 
in the office of the clerk of the superior 
court a sheriff’s certificate of sale of land 
to satisfy taxes. Thereupon, the clerk 
must docket the certificate upon his judg- 
ment docket. It then has the full force 
and effect of a judgment. end execution 
may issue thereon against the property of 
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the tax debtor. Boone v. Sparrow, 235 
N. C. 396, 70 S. E. (2d) 204 (1952). 

Tax Sale of Land Owned by Minors.— 
A judgment decreeing foreclosure and or- 
dering sale of land for taxes was not void 
on the ground that three of the defendants 
were minors where the court upon learn- 
ing of such fact appointed a guardian ad 
litem for the minors who filed an answer 
prior to the date of the tax sale. Franklin 
County v. Jones, 245 N. C. 272, 95 S. E. 
(2d) 863 (1957). 

Continuance of Sale.—A continuance of 
a sale for a six-day period instead of from 
day to day of six-day period did not ren- 
der the tax sale void. Franklin County v. 
Jones, 245 N. C. 272, 95 S. E. (2d) 863 
(1957). 

Inadequacy of Purchase Price—A tax 
sale confirmed by the court was not ren- 
dered void by a finding five years later 
that the purchase price was unjust and in- 
adequate. Franklin County v. Jones, 245 
N. C, 272,.95.S. E..(2d) 863 (1957). 


Effect of Failure of Owners to List 
Property for Taxes.—The jurisdiction of 
the superior court to determine the liabil- 
ity of the land for taxes was not defeated 
by a finding that the owners—defendants 
in the action—had not listed the property 
for taxes. Franklin County v. Jones, 245 
Na Casto n951 Seiad }) 863 101957), 


The owner’s right of redemption is rec- 
Ognized in express terms three times in 
this section. The owner has the right to re- 
deem his land from the lien of unpaid 
taxes by paying the taxes with accrued in- 
terest, penalties and costs, and the court 
costs at any time before the entry of a 
valid judgment in a tax foreclosure action 
confirming the judicial sale of the land 
for the satisfaction of the lien. Chappell 
vy. Stallings.9387 JN. Cigig 874550 E2i(2d) 
624 (1953). 

Effect of Failure to Allege Collection of 
Costs and Fees.—In an action by-an ex- 
clerk of the superior court against a county 
for the recovery of fees allegedly due such 
clerk in tax foreclosure suits by the county, 
the complaint, alleging that all of the tax 
suits in question were prosecuted to judg- 
ment against the various defendants, with- 
out any allegation or admission that in any 
of the suits the costs or fees were collected 
and turned over to tlie county, is demur- 
rable as not stating a cause of action, the 
county being under no obligation to pay 
costs and officer’s fees in advance, or ever 
unless collected. Watson v. Lee County, 
224 N. C. 508, 31 S. E. (2d) 535 (1944). 

Service of process by publication is in 
derogation of the common law and every 
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statutory prerequisite must be observed. 
Board of Com’rs v. Bumpass, 233 N. C. 
190, 63 S. E. (2d) 144 (1951). 

The provision of this section permitting 
persons who have disappeared, who cannot 
be located, or whose names and where- 
abouts are unknown, to be served by pub- 
lication under a fictitious name or by desig- 
nation as heirs and assigns, is protective 
in nature and may not be used as a subter- 
fuge to excuse failure to serve process on 
those whose names can be discovered by 
the exercise of due diligence. Wilmington 
v. Merrick, 231 N. C..297, 56 S. E. (2d) 
643 (1949). 

When Exceptions to Be Filed under 
Subsections (p), (q) and (r).—It is mani- 
fest that subsections (p), (q) and (r) re- 
quire a person having an interest in the 
property involved in a tax foreclosure ac- 
tion file exceptions to the report of a par- 
ticular sale and to appeal from an adverse 
ruling on such exceptions when, and only 
when, his exceptions challenge the valid- 
ity of the steps taken by the commissioner 
in conducting the particular sale, or the 
fairness of the particular sale in respect to 
price or other factors to the parties con- 
cerned. Chappell v. Stallings, 237 N. C. 
213, 74 S. E. (2d) 624 (1953). 

Subsections (p), (q) and (r) do not ap- 
ply to objections which are addressed to 
the validity of the judgment of sale itself. 
In consequence, a person having an inter- 
est in the property involved in a tax fore- 
closure action does not lose the benefit of 
an aptly taken objection to the validity of 
the judgment of sale by failing to file ex- 
ceptions to the report of a particular sale 
made under it, or by failing to take a spe- 
cific appeal from an order confirming such 
particular sale. A proper legal objection to 
the validy of a judgment of sale in and 
of itself puts in issue the validity of all 
proceedings under it. Chappell v. Stall- 
ings ulsvo NN. Ceesigsi74. Soe (eae 
(1953). 

The court has authority to reject the bid 
made at the foreclosure sale of a tax sale 
certificate and order a resale, even in the 
absence of exceptions or an increased bid, 
under the provisions of subsection (r). 
Bladen County v. Squires, 219 N. C. 649, 
14 S. E. (2d) 665 (1941). 

Applied in Hinson v. Morgan, 225 N. C. 
740, 36 S. E. (2d) 260 (1945). 

Cited in McIver Park, Inc. v. Brinn, 223 
N. C. 502, 27 S. E. (2d) 548 (1943); Apex 
v. Templeton, 223 N. C. 645, 27 S. E. (2d) 
617 (1943); Quevedo v. Deans, 234 N. C. 
618, 68 S. E. (2d) 275 (1951); Edwards v. 
Arnold, 250 N. C. 500, 109 S. E. (2d) 205 
(1959). 
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105-391.1. Validation of sales and resales held pursuant to 
105-391.—All sales or resales heretofore held pursuant to G. S. 105-391 where 
the advertisement was in accordance with G. S. 1-327 and 1-328, as provided by 
such sections prior to their repeal, are validated to the same extent as if such ad- 
vertisement were in accordance with article 29A of chapter 1 of the General Stat- 
utes, and all such sales, where the provisions of G. S. 45-28 as to resales, as pro- 
vided by such section prior to its repeal, were followed, are validated to the same 
extent as if the resale procedure provided for in article 29A of chapter 1 of the 
General Statutes had been followed. (1951, c. 1036, s. 2.) 

Editor’s Note.—Section 2% of the act to any case now pending where an attack 
inserting the above section provides: “The is being made on sales heretofore made 
provisions of this act validating and rati- because of the failure to properly adver- 
fying sales heretofore made shall not apply tise such sales.” 


§ 105-391.2. Validation of reconveyances of tax foreclosed prop- 
erty by county boards of commissioners.—The action of county boards of 
commissioners in heretofore reconveying tax foreclosed property by private sale 
to the former owners or other interested parties for amounts not less than such 
counties’ interest therein is hereby ratified, confirmed and validated. (1951, c. 300, 
Saas) 


§ 105-392. Alternative method of foreclosure. — (a) Docketing Taxes 
as a Judgment.—In lieu of following the procedure set forth in § 105-391, the 
governing body of any taxing unit may order the collecting official to file, not less 
than six months or more than two years (four years as to taxes of the principal 
amount of five dollars or less) following the collector’s sale of certificates, with 
the clerk of superior court a certificate showing the name of the taxpayer listing 
the real estate on which such taxes are a lien, together with the amount of taxes, 
interest, penalties and costs which are a lien thereon, the year for which such 
taxes are due, and a description of such real property sufficient to permit its 
identification by parol testimony. ‘The clerk of superior court shall enter said cer- 
tificate in a special book entitled “Tax Judgment Docket for Taxes for the Year 
Dat Mister atet. ” and shall index the same therein in the name of the listing tax- 
payer: Provided that the clerk of the superior court may enter said certificate in 
a special continuing book or books entitled ‘’Tax Judgment Docket for Taxes for 
the Years’ Berihning sc .hiitresins 4 ” and index the same in the general judgment 
index in the name of the listing taxpayer or taxpayers. Immediately upon said 
docketing and indexing, said taxes, interest, penalties and costs shall constitute 
a valid judgment against said property, with the priority hereinbefore provided 
for tax liens, which said judgment, except as herein expressly provided, shall 
have the same force and effect as a duly rendered judgment of the superior court 
directing sale of said property for the satisfaction of the tax lien, and which judg- 
ment shall bear interest at the rate of six per cent per annum. ‘The clerk shall be 
allowed fifty cents per certificate for such docketing and indexing, payable when 
such taxes are collected or such property is sold, and shall account for said fees in | 
the same manner as other fees of his office are accounted for: Provided, that the 
governing body of any county, if said clerk is on salary, or said clerk, if he is on 
fees or salary plus fees, may require such fees to be advanced by the taxing unit. 

The collecting official filing said certificate shall, at least two weeks prior to the 
docketing of said judgment, send a registered or certified letter or by letter 
sent by certified mail to the listing taxpayer, at his last known address, stating 
that the judgment will be docketed and that execution will issue thereon in the 
manner provided by law. However, receipt of said letter by said listing taxpayer, 
or receipt of actual notice of the proceeding by said taxpayer or any other inter- 
ested person, shall not be required for the validity or priority of said judgment 
or for the validity or priority, as hereinafter provided, of the title acquired by 
the purchaser at the execution sale. It is hereby expressly declared to be the in- 
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tention of this section that proceedings brought under it shall be strictly in rem. 
It is further declared to be the intention of the section to provide a simple and 
inexpensive method of enforcing payment of taxes necessarily levied, to the knowl- 
edge of all, for the requirements of local governments in this State; and to rec- 
ognize, in authorizing such proceeding, that all those owning interests in real 
property know, or should know, without special notice thereof, that such prop- 
erty may be seized and sold for failure to pay such lawful taxes. 

Nothing in this section shall be construed as a limitation of time on the right to 
foreclose a tax lien under § 105-391. 

(b) Motion to Set Aside.—At any time prior to issue of execution, any person 
having an interest in said property may appear and move to set aside said judg- 
ment on the ground that the tax has been paid or that the tax lien on which said 
judgment is based is invalid. 

(c) Issue of Execution—At any time after six months and before two years 
from the indexing of said judgment, execution shall be issued at the request of 
the governing body of the taxing unit, in the same manner as executions are 
issued upon other judgments of the superior court, and said property shall be sold 
by the sheriff in the same manner as other property is sold under execution: 
Provided, that no debtor’s exemption shall be allowed; and provided, further, 
that in lieu of any personal service of notice on the owner of said property, regis- 
tered or certified mail notice shall be mailed to the listing taxpayer, at his last 
known address, at least one week prior to the day fixed for said sale. The pur- 
chaser at said sale shall acquire title to said property in fee simple, free and clear 
of all claims, rights, interest and liens except the lien of other taxes and assess- 
ments not paid from the purchase price and not included in the judgment: Pro- 
vided, that if a taxing unit has, by virtue of the taxes included in such a judgment, 
been made a defendant in a foreclosure action brought under § 105-391, it shall 
file answer therein and thereafter all proceedings shall be governed by order of 
court in accordance with the provisions of that section. 

(d) Cancellation upon Payment. — Upon payment in full of any judgment 
docketed under this section, together with interest thereon and costs accrued to 
the date of payment, it shall be the duty of the collecting official receiving such 
payment immediately to certify the fact of such payment to the clerk of superior 
court, who shall thereupon cancel the judgment, the fee for such cancellation to 
be fifty cents (50c), which fee shall be included as part of accrued costs. 

(e) Consolidation of Liens—By agreement between the governing bodies, two 
or more taxing units may consolidate their liens for purpose of docketing judg- 
ment, or may have one execution issued for separate judgments, against the same 
property. In like manner one execution may issue for separate judgments in 
favor of one or more taxing units against the same property for different years’ 
taxes. 

In any advertisement or posted notice of sale under execution the sheriff may 
(and, at the request of the governing body of the taxing unit shall) combine the 
advertisements or notices for properties to be sold under executions, against the 
properties of different taxpayers, in favor of the same taxing unit or group of 
units: Provided, that the property included in each judgment shall be separately 
described and the name of the listing taxpayers specified in connection with each. 

(f) Special Assessments.—Street, sidewalk and other special assessments may 
be included in any judgment for taxes taken under this section; or such assess- 
ments may be included in a separate judgment docketed under this section, which 
is hereby declared to be made available as a method of foreclosing the lien of such 
assessments. 

(g) Purchase and Resale by Taxing Unit. — Any taxing unit may become a 
bidder at said sale under execution, and may assign its bid by private sale, for not 
less than the amount of such bid. Property purchased by any taxing unit may 
be resold at any time in the manner provided by law for sale of other property 
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of such unit: Provided, a city may resell property to the former owner or other 
person formerly having an interest therein, at private sale, for not less than the 


amount of said unit’s interest in such property (other than special assessments ). 


(h) Procedure if Section Declared Unconstitutional—lIf any provisions of this 
section are declared invalid or unconstitutional by a court of competent juris- 
diction, all taxing units which have proceeded under this section shall have one 
year from the date of the filing of such opinion (or, in case of appeal, from the 
date of the filing of the opinion on appeal) in which to institute foreclosure actions 
under § 105-391 for all taxes included in judgments taken under this section and 
for subsequent taxes due or which, but for purchase of such property by the tax- 
ing unit, would have become due; and such opinion shall not have the effect of 
invalidating the tax lien or disturbing the priority thereof. (1939, c. 310, s. 1720; 
1945, c. 646; 1957, cc. 91, 1262.) 


Local Modification.Chowan (any po- 


litical subdivision or incorporated town 
therein): 1959, c. 16; Cumberland: 1941, 
Geol, op alla) 


Cross Reference.—See note to § 105-391. 

Editor’s Note.—The 1945 amendment in- 
serted the proviso to the second sentence 
of subsection (a). 

The first 1957 amendment inserted “or 
certified” following “registered” in the first 
sentence of the second paragraph of sub- 
section (a) and in the proviso to the first 
sentence of subsection (c). The second 
1957 amendment made the same change in 
subsection (c), but in amending subsection 
(a) it inserted “or by letter sent by certi- 
fied mail” immediately following ‘certified 
letter” in the first sentence of the second 


paragraph. Apparently the first amend- 
ment was overlooked when the second 
amendment was made. 

For article on summary procedure for 
foreclosure of taxes, see 22 N. C. Law Rev. 
226. 

Tenancy by Entireties——Where tax fore- 
closure proceedings under this section are 
instituted in regard to land held by hus- 
band and wife by the entireties, but the 
proceedings are solely against the husband 
without notice to the wife, the tax sale on 
the certificate-judgment is wholly ineffec- 
tual, since the wife is not bound thereby 
and the husband has no divisible interest 
in the property which is subject to execu- 
tion. Edwards v. Arnold, 250 N. C. 500, 
109 S. E. (2d) 205 (1959). 


§ 105-393. Time for contesting validity of tax foreclosure title.— 


No action or proceeding shall be brought to contest the validity of any title to 
real property acquired, by a taxing unit or by a private purchaser, in any tax 
foreclosure action or proceeding authorized by this subchapter or by other laws 
of this State in force at the time of acquisition of said title, nor shall any motion to 
reopen or set aside the judgment in any such tax foreclosure action or proceeding 
be entertained, after one year from the date on which the deed is recorded: Pro- 
vided, that in cases of deeds recorded prior to April 3, 1939, such action or pro- 
ceeding may be brought or motion entertained within one year after said date: 
Provided, further, that this shall not be construed as enlarging the time within 
which to bring such action or proceeding or entertain such motion. (1939, c. 310, 
Sri/2i.) 

Relations to Other Sections.—This sec- 
tion relates alike to §§ 105-391 and 105-392. 


Board of Com’rs v. Bumpass, 233 N. C. 
190, 63 S. E. (2d) 144 (1951). 


Boone v. Sparrow, 235 N. C. 396, 70 S. 
FE. (2d) 204 (1952). 

A remainderman, who has been served 
only by publication based upon a fatally 
defective affidavit, may attack the tax fore- 
closure more than one year afterward 
since neither this section nor any statute 
of limitations can bar the right to attack 


Cited in McIver Park, Inc. v. Brinn, 223 
N. C. 502, 27 S. E. (2d) 548 (1943); Hin- 
Sonwy: Mofean,e ezbe Ne. 740,.36 S: E. 
(2d) 266 (1945); Quevedo v. Deans, 234 
N. C. 618, 68 S. E. (2d) 275 (1951); Frank- 
lin County v. Jones, 245 N. C. 272, 95 S. 
EK. (2d) 863 (1957); Edwards v. Arnold, 
250 N. C. 500, 109 S. E. (2d) 205 (1959). 


a judgment for want of jurisdiction. 


§ 105-394. Facsimile signatures.—In the institution or prosecution of 
any suits or other proceedings under this subchapter, or in tax foreclosure pro- 
ceedings under laws heretofore or hereafter in force, and in the giving of any 
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notice preliminary to the institution thereof, it shall be sufficient and a compliance 
with the law that where any official or attorney required to sign summons, com- 
plaints, verifications of pleadings, notices, judgments or other papers, the name of 
said official or attorney may be affixed to said documents by stamping thereon the 
facsimile of the signature of said official or attorney with a rubber stamp by any 
person authorized by said official or attorney so to do; and said documents so 
stamped shall have the same legal force and effect as if said signature had been 
written by said official or attorney with his own hand, and all such signatures 
stamped as aforesaid shall be conclusively presumed to have been so stamped at 
the direction of the official or attorney whose signature it purports to be. (1939, 
e, 310.5. 1722) 


Relation to Other Sections.—This sec- 
tion relates alike to §§ 105-391 and 105- 
392. Boone v. Sparrow, 235 N. C. 396, 70 
S. FE. (2d) 204.(1952), 

Authority to Render Judgments Not 
Delegable.—Clerks of the superior courts, 
under provisions of this section relating to 


the use and the authorization of the use of 
facsimile signatures in signing judgments 
or other papers in tax foreclosure proceed- 
ings, may not delegate to another the au- 
thority to render judzments in such pro- 
ceedings. Eborn vy. Ellis, 225 N. C. 386, 
35 S. E. (2d) 238 (1945). 


§ 105-395. Application of article.—All provisions of this article shall 
apply to all taxes originally due within fiscal years beginning on or after July 
first, one thousand nine hundred thirty-nine. With the exception of the pro- 
visions of §§ 105-378 to 105-380, the provisions of this article shall also apply to 
all taxes uncollected on April 3, 1939, originally due within the fiscal year begin- 
ning July first, one thousand nine hundred thirty-eight. Sections 105-373 to 105- 
377, 105-381 to 105-386, 105-390, 105-393, 105-394, and subsections (k) to (v), 
inclusive, of § 105-391 shall also apply, to the extent that such application does 
not affect any action already taken or affect private rights already vested on April 
3, 1939, to all taxes, due and owing to taxing units on April 3, 1939, originally 
due within fiscal years beginning on or before July first, one thousand nine hun- 
dred thirty-seven, whether such taxes have heretofore been included in tax sales 
certificates or not, and whether such taxes are included in pending foreclosure 
actions or not; and § 105-392, and subsections (a) to (j), inclusive, of § 105-391 
shall also apply to all taxes, due and owing to taxing units on April 3, 1939, orig- 
inally due within fiscal years beginning on or before July first, one thousand nine 
hundred thirty-seven, which have not been included in any tax foreclosure pro- 
ceedings pending or completed on April 3, 1939: Provided, that with respect to 
such taxes originally due within the fiscal years beginning on or before July first, 
one thousand nine hundred thirty-seven, the provisions of said § 105-392, and 
subsections (a) to (j), inclusive, of § 105-391 shall be in addition to, and not in 
substitution for, the provisions of laws in force immediately prior to April 3, 1939: 
Provided, further, that proceedings may be begun under the provisions of $§ 105- 
391 and 105-392, with respect to such taxes originally due within the fiscal years 
beginning on or before July first, one thousand nine hundred thirty-seven, at any 
time after six months and within one year following April 3, 1939 or within a 
longer period otherwise permitted by the terms of this article. 

Except as in this section provided, the collection and foreclosure of taxes 
originally due within fiscal years beginning on or before July first, one thousand 
nine hundred thirty-eight, shall be under the provisions of laws in force im- 
mediately prior to April 3, 1939, including § 105-414. In all actions which may be 
brought under the provisions of section eight thousand thirty-seven of the Con- 
solidated Statutes of North Carolina, the general advertisement, or six months’ 
notice, prescribed by said section need not be made; and the failure to make such 
advertisement in any action heretofore brought under said section is hereby rati- 
fied, confirmed and approved, and, despite such failure, such action, with respect 
to defendants served with process in such action, either by personal service or serv- 
ice by publication, is hereby validated to the same extent as if said advertisement 
had been made. 
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Section 105-414 is hereby preserved in full force and effect as an alternative 
method for the foreclosure of taxes originally due within fiscal years beginning 
on or after July first, one thousand nine hundred thirty-eight: Provided, that the 
provisions of subsections (f) to (v), inclusive, of § 105-391 shall apply in any 
such foreclosure action brought under said § 105-414. 

Nothing in this section or this article shall be construed to require foreclosure 
of any taxes under the provisions of § 105-392, and subsections (a) to (j), in- 
clusive, of § 105-391, if such taxes have been or by the terms of this section may 
be included in any action instituted under laws in force immediately prior to April 
3, 1939, whether such taxes be included in said action by the original complaint 
or by amendment thereto. 

To the extent indicated in this section the laws in force immediately prior to 
April 3, 1939, are hereby preserved in full force and effect, any repeal clauses 
contained in this article or subchapter to the contrary notwithstanding. (1939, c. 
310, s. 1723.) 

Relation to Other Sections.—This sec- Cited in McIver Park, Inc. v. Brinn, 233 
tion relates to §§ 105 391 and 105-392, N. C. 502, 27 S. E. (2d) 548 (1943). 
Boone v. Sparrow, #35 N. C. 396, 70 S. E. 

(2d) 204 (1952). 


ARTICLE 28. 
General Provisions. 


§ 105-396. Foreign corporations not exempt.—Nothing in this sub- 
chapter shall be construed to exempt from taxation at the value prescribed by law 
any property situated in this State belonging to any foreign corporation, unless 
the context clearly indicates the intent to grant such exemption. (1939, c. 310, s. 
1800.) 

As to right of Stat’ to tax foreign corpo- Cited in Madison County v. Catholic 
rations, see Commissioners v. Old Domin- Society of Religious, etc., Education, 213 
ion Steamship Co., 128 N. C. 558, 39 S. EF. N. C. 204, 195 S. E. 354 (1938). 

18 (1901). 


§ 105-397. General purpose of subchapter.—lIt is the purpose of this 
subchapter except as otherwise herein provided to provide the machinery for the 
listing and valuing of property, and the levy and collection of taxes, for the year 
one thousand nine hundred thirty-nine, and annually thereafter, and to that end 
this subchapter shall be liberally construed, subject to the provisions set out in 


Schedule H, §§ 105-198 to 105-217. (1939, c. 310, s. 1802.) 


ARTICLE 29, 
Validation of Listings. 


§ 105-398. Real property listings validated.—Listings of any real es-. 
tate not otherwise listed, which have been carried forward on the tax list of any 
person by the county supervisor of taxation, list taker or assessor, at the same 
assessed value of said property as it was valued at in the last quadrennial assess- 
ment of taxes, unless the value thereof has been changed by the board of county 
commissioners as provided by law, are hereby validated, and are hereby de- 
clared to be legal and valid listings of the same as if listed by the owner or owner’s 
agent or by the chairman of the board of county commissioners or otherwise, as 
provided by law. 

This section shall be retroactive so as to include the period of time from the first 
day of May, one thousand nine hundred twenty-seven, to and including the 
eleventh day of May, one thousand nine hundred thirty-five. 


The counties of Alamance, Ashe, Beaufort, Bertie, Brunswick, Cabarrus, Cam- 
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den, Carteret, Clay, Currituck, Dare, Durham, Greene, Halifax, Harnett, Hen- 
derson, Hertfort, Hoke, Hyde, Iredell, Johnston, Macon, Moore, Northampton, 
Pasquotank, Pitt, Polk, Randolph, Richmond, Robeson, Rowan, Rutherford, 
Sampson, Surry, Transylvania, Wake, Warren, and Wayne are hereby exempted 
from the provisions of this section. (1937, c. 259, ss. 1-3.) 

Local Modification.—Nash: 1939, c. 298. 


SUBCHAPTER III. COLLECTION OF TAXES. 
ARTICLE 30. 
General Provisions. 


§ 105-399. Subchapter to remain in force. — The provisions of this 
subchapter shall continue in force whether or not brought forward in subsequent 
acts to raise revenue or acts to provide for the assessment and collection of taxes, 
commonly called “revenue acts” and “machinery acts,” unless and until expressly 
repealed or amended by, or clearly inconsistent with, subsequent legislation ; it 
being the intention of the General Assembly that this subchapter shall be a stand- 
ing provision for the government of the matters embraced herein, and not to be 
repealed by implication because omitted in whole or in part from subsequent 
legislation on the subject of taxation. (Rev., s. 2849; C. S., s. 7972.) 


§ 105-400. Application and construction.—The provisions of this sub- 
chapter shall apply to all taxes as defined in this chapter, whether State, county, 
town, city, or other municipal subdivision; and shall be liberally construed in 
favor of, and in furtherance of, the collection of such taxes. (Rev., s. 2850; C. S., 


SV OTA 


§ 105-401. Terms defined.—Unless such construction or definition would 
be manifestly inconsistent with or repugnant to the context, the words and 
phrases following, whenever used in this subchapter, shall be construed to in- 
clude in their meaning the definitions set opposite the same in this section: 

(1) ‘‘Tax,” “taxes.” Any taxes, special assessments or costs, interest or 
penalty imposed upon property or polls. 

(2) “He.” Male, female, company, corporation, firm, society, singular or 
plural number. 

(3) “Real property.” Real estate, land, tract, lot—not only the land itself, 
whether laid out in town or city lots or otherwise with all things 
therein, but also all buildings, structures, and improvements and other 
permanent fixtures of whatever kind thereon, and all rights and privi- 
leges belonging or in any wise appertaining thereto, and all estates 
therein. 

(4) “Sheriff.” Every person who is by law authorized to collect taxes, 
either State or municipal. (Rev., s. 2851; C. S., s. 7974.) 


§ 105-402. Sheriff includes tax collector. — Whenever in this chapter 
a duty is imposed upon the sheriff of a county of which a tax collector has been 
or may be appointed, it shall be incumbent upon the tax collector to perform 
such office instead of the sheriff, and such tax collector shall collect all the taxes, 
have all the emoluments and be subject to all the penalties as provided in case 
of sheriffs in this chapter, and it shall be the duty of all persons having tax 
moneys in hand to account for and settle with such tax collector. (Rev., s. 5263; 
LOI, ermes4tcs ld 1s 191S eo? sa) Lis CPS se oy.) 


§ 105-403. No taxes released.—No board of county commissioners, or 
council, or board of aldermen or commissioners of any city or town shall have 
power to release, discharge, remit, or commute any portion of the taxes assessed 
and levied against any person or property within their respective jurisdictions 
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for any reason whatever; and any tax so discharged, released, remitted, or com- 
muted may be recovered by civil action from the members of any such board 
at the suit of any citizen of the county, city, or town, as the case may be, and 
when collected shall be paid to the proper treasurer. Nothing in this section shall 
be construed to prevent the proper authorities from refunding taxes as provided 
in this chapter; nor to interfere with the powers of any officers or boards sitting 
as a board of equalization of taxes; nor construed to exempt any taxpayer or 
property from liability for taxes released, discharged, remitted, or commuted in 
violation of this section. (1901, c. 558, s. 31; Rev., s. 2854; C. S., s. 7976.) 

Local Modification—Anson: 1957, c. to rescind an order improvidently granted 
104; Davie: 1957, c. 130; Guilford: 1945, c. to release one from the assessment of a 
324; Mitchell: 1947, c. 855; town of An-_ legal tax upon property. Lemly v. Com- 
gier in Harnett County: 1959, c. 461. missioners, 85 N. C. 379 (1881). 

Duty of Commissioners to Rescind Or- Cited in Middleton v. Wilmington, etc., 
der Releasing Tax.—It is not only compe- R. Co., 224 N. C. 309, 30 S. E. (2d) 42 
tent, but the duty of county commissioners (1944). 


§ 105-404. Uncollected inheritance taxes remitted after twenty 
years.—All inheritance taxes levied by the State which remain uncollected twenty 
years or more after the death of the person upon whose estate said taxes were 
levied shall be, and they are hereby remitted. The provisions of this section shall be 
retroactive from the date of its enactment. (1935, c. 483; 1949, c. 605.) 

Editor’s Note. — The 1949 amendment 
added the second sentence. 


§ 105-405: Repealed by Session Laws 1963, c. 548. 


§ 105-405.1. Governing boards of counties, cities and towns au- 
thorized to refund taxes illegally collected.—The board of county commis- 
sioners of any county or the governing body of any city or town, upon the pas- 
sage and recording in the minutes of a proper resolution finding as a fact that 
any funds received by such municipality were required to be paid through clerical 
error or by a tax illegally levied and assessed, is authorized and empowered to 
remit and refund the same upon the taxpayer making demand in writing to the 
proper board for such remission and refund within two years from the date the 
same was due to be paid. (1943, c. 709.) 

Local Modification. — Cumberland and 
city of Fayetteville: 1959, c. 676. 


§ 105-406. Remedy of taxpayer for unauthorized tax.—Unless a tax 
or assessment, or some part thereof, be illegal or invalid, or be levied or assessed 
for an illegal or unauthorized purpose, no injunction shall be granted by any 
court or judge to restrain the collection thereof in whole or in part, nor to re- 
strain the sale of any property for the nonpayment thereof; nor shall any court 
issue any order in claim and delivery proceedings or otherwise for the taking of 
any personalty levied on by the sheriff to enforce payment of such tax or assess- 
ment against the owner thereof. Whenever any person shall claim to have a valid 
defense to the enforcement of a tax or assessment charged or assessed upon his 
property or poll, such person shall pay such tax or assessment to the sheriff; but 
if, at the time of such payment, he shall notify the sheriff in writing that he pays 
the same under protest, such payment shall be without prejudice to any defenses 
or rights he may have in the premises, and he may, at any time within thirty days 
after such payment, demand the same in writing from the treasurer of the State 
or of the county, city, or town, for the benefit or under the authority or by re- 
quest of which the same was levied; and if the same shall not be refunded within 
ninety days thereafter, may sue such county, city, or town for the amount so de- 
manded, including in his action against the county both State and county tax; and 
if upon the trial it shall be determined that such tax or any part thereof was lev- 
ied or assessed for an illegal or unauthorized purpose, or was for any reason in- 
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valid or excessive, judgment shall be rendered therefor, with interest, and the same 
shall be collected as in other cases. The amount of State taxes for which judg- 
ment shall be rendered in such action shali be refunded by the State Treasurer. 


(1901, c. 558, s. 30; Rev., s. 2855; C. S., s. 7979. ) 


Cross Reference.—For later statute as 
to suits for recovery of taxes paid under 
protest, see § 105-267. 

Editor’s Note.—See 12 N. C. Law Rev. 
222900 N. GCasloawilvevedlogs 

This section is constitutional. Railroad 
Co. v. Reidsville, 109 N. C. 494, 13 S. E. 
865 (1891); Kirkpatrick v. Currie, 250 N. 
C. 213, 108 S. E. (2d) 209 (1959). 

Ordinarily the sovereign may not be 
denied or delayed in the enforcement of its 
right to collect revenue upon which its 
very existence depends. This rule applies 
to municipalities and other subdivisions of 
the State government. If a tax is levied 
against a taxpayer which he deems unau- 
thorized or unlawful, he must pay the same 
under protest and then sue for its re- 
covery. And if the statute provides an ad- 
ministrative remedy, he must first ex- 
haust that remedy before resorting to the 
courts for relief. Moreover, as broad and 
comprehensive as it is, even the Declara- 
tory Judgment Act does not supersede the 
rule or provide an additional or concurrent 
remedy. Bragg Development Co. v. Brax- 
tom)” 2898 Ny KC) 429 4794 SLR (od ):n918 
(1954). 

Adequate Remedy at Law.—Under this 
section the taxpayer has an adequate rem- 
edy at law by first paying the tax and then 
suing to recover it. Henrietta Mills v. 
Rutherford County, 281 U. S. 121, 50 S. 
Ct. 270, 74 L. Ed. 7387 (1930); Fox v. 
Board of Com’rs, 244 N. C. 497, 94 S. E. 
(2d) 482 (1956). 

Exclusiveness of Statutory Remedy. — 
The taxpayer is restricted to the remedy 
provided by the statute, and, in order to 
avail himself of it, he must comply with all 
the requirements thereof. Railroad Co. v. 
Reidsville, 109 N. C. 494, 13 S. E. 865 
(1891); Wilson v. Green, 135 N. C. 343, 47 
S. E. 469 (1904). Assumpsit for money 
had and received does not lie to recover 
improperly listed taxables. Huggins v. 
Hinson, 61 N. C. 126 (1867). 

Quo warranto is the sole remedy to test 
the validity of an election to public office, 
but not to test the validity of a tax even 
though it is levied under the authority of a 


popular election. Barbee v. Board of 
Conire, G2a00N 4 Ci 727 sae eoe Bid 
(1936). 


Where a corporation, under Laws 1925, 
c. 102, submitted its report to the State 
Board of Assessment, and the Board in ac- 


cordance with the statute certified to the 
register of deeds of the county where the 
property was situated the corporate excess 
liable for local taxation, the exclusive rem- 
edy of the corporation if dissatisfied 
with the report of the Board was to file ex- 
ceptions with the Board in accordance with 
the statute, with the right of appeal from 
the Board upon a hearing by it, and the 
corporation could not pay the tax under 
protest and seek to recover it under the 
provisions of this section. Manufacturing 
Co. v. Commissioners of Pender, 196 N. C. 
744, 147 S. E. 284 (1929). 

Where a town ordinance imposes a li- 
cense tax upon those selling at wholesale 
or peddling therein, and provides that its 
violation be punishable as a misdemeanor, 
the remedy to test the validity of the or- 
dinance is to pay the tax under protest and 
bring action to recover it back, in accord- 
ance with this section, and equity will not 
enjoin the town from executing its threat 
to arrest for violations of the ordinance, it 
not appearing that the plaintiff would be 
irreparably damaged by the payment of the 
tax, and the legal remedy to recover the 
tax affording adequate relief. Loose-Wiles 
Biscuit Co. v. Sanford, 200 N. C. 467, 157 
S. tea 4s2 (1001): 

A compliance with this section is a pre- 
requisite to a right of action for the re- 
covery of taxes or any part thereof. Taxes 
paid voluntarily and without objection or 
compulsion cannot be recovered, even 
though the tax be levied unlawfully. Mid- 
dleton v. Wilmington, etc., R. Co., 224 N. 
C. 309, 30 S. E. (2d) 42 (1944). 

Payment under Protest. — Where the 
owner resists the payment of taxes as un- 
lawful, he is required to pay them under 
his protest and sue to recover them. Car- 
starphen v. Plymouth, 168 N. C. 90, 118 S. 
E. 905 (1914); Galloway v. Board of Edu- 
cation, 184 N. C. 245, 114 S. E. 165 (1922). 
See also, State v. Snipes, 161 N. C. 242, 76 
S. EB. 248 (1912). 

To test the legality of a tax imposed, the 
taxpayer should pay the same and sue to 
recover it in accordance with the provi- 
sions of this section. Southeastern Express 
Co. v. Charlotte, 186 N. C. 668, 120 S. E. 
475 (1923). 

Written Demand for Refund.—The Gen- 
eral Assembly, as far back as 1887, enacted 
that demand for the return of taxes must 
be made within thirty days after payment, 
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and it was held in Railroad Co. v. Reids- 
ville, 109 N. C. 494, 13 S. E. 865 (1891), 
and Teeter v. Wallace, 138 N. C. 264, 50 S. 
E. 701 (1905), that the statute applied to 
all taxes, that the remedy provided was 
exclusive, and that a failure to make de- 
mand within the time prescribed was fatal 
to the right to maintain an action to re- 
cover the tax. Blackwell v. Gastonia, 181 
NING? S787 10% oe Bee2189(1921)¢ 

The requirement of making a demand 
within the prescribed time is mandatory. 
Railroad Co. v. Reidsville, 109 N. C. 494, 
13 S. E. 865 (1891). It must also be made 
in writing. Bristol v. Morganton, 125 N. 
C. 365, 34 S. E. 512 (1899). 

The requirement of demand is not con- 
fined to claim for refunding any particular 
tax or taxes alleged to be invalid on any 
particular account. Railroad Co. v. Reids- 
ville, 109 N. C. 494, 13 S. E. 865 (1891). 


Same; Right to Sue—Upon the failure 
of the county treasurer to refund within 90 
days, the person so paying the tax may 
maintain an action against the county, in- 
cluding in his demand both the State and 
county taxes. Brunswick-Balke Co. v. 
Mecklenburg, 181 N. C. 386, 107 S. E. 317 
(1921). 

Same; Further Demand under § 153-64 
Unnecessary.—When the party has com- 
plied with the condition of this section he 
has a present right of action for the re- 
covery of the tax without the necessity of 
having made the presentation and demands 
to the proper municipal authorities referred 
to in § 153-64. Southern R. Co. v. Chero- 
kee- County, 177 N; C86, 97.S. E. 758 
(1919); Atlantic Coast Line R. Co. v. 
Brunswick County, 178 N. C. 254, 100 S. 
E. 428 (1919). 

Same; Alleging Demand.—A complaint 
which fails to allege that the demand was 
made within thirty days is insufficient on 
demurrer. Railroad Co. v. Reidsville, 109 
N. C. 494, 13 S. E. 865 (1891). See Hunt 
v. Cooper, 194 N. C. 265, 139 S. E. 446 
(1927). 

When Injunction Will Lie.—Injunction 
is the appropriate relief to prevent the col- 
lection of an illegal and invalid tax. This 
constitutes the exception in the statute 
and gives the taxpayer an additional rem- 
edy (see Purnell v. Page, 133 N. C. 125, 45 
S. E. 534 (1903)) to test the validity of a 
tax, Range Co. v. Carver, 118 N. C. 328, 24 
S. E. 352 (1896), but only the collection of 
the tax will be enjoined, until the merits of 
the controversy can be determined. North 
Carolina Railroad Co. v. Com’rs, 82 N. 
C. 260 (1880). 

An injunction will lie to restrain the col- 
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lection of taxes and to restrain the sale ot 
property under distraint, for three reasons, 
to wit: (1) If the taxes or any part thereof 
be assessed for an illegal or unauthorized 
purpose. (2) If the tax itself be illegal or 
invalid. (3) If the assessment of the tax be 
illegal or invalid. Purnell vy. Page, 133 N. 
€. 125, 45 S. E. 534 (1903); Sherrod: v. 
Dawson, 154 N. C. 525, 70 S. E. 739 (1911). 

The remedy of injunction is available to 
a taxpayer when a tax levy or assessment, 
or some part thereof, is challenged on the 
ground (1) the tax or assessment is itself 
illegal or invalid, or (2) for an illegal or 
unauthorized purpose. Wynn vy. Trustees of 
Charlotte Community College System, 255 
N C, 594, 122 S. E. (2d) 404 (1961). 


Same; Failure to Give Taxpayer Notice. 
— An injunction will be granted to the 
hearing against the sheriff for collecting 
back taxes on a solvent credit, upon the 
ground that the plaintiff was not given no- 
tice of the assessment or opportunity to be 
heard before the board of assessors or the 
tribunal having the power to list or assess 
such property. Lumber Co. vy. Smith, 146 
N. C. 199, 59 S. E. 653 (1907). 


Same; Special Assessment for Improve- 
ments.— Where an owner of a town lot re- 
sists payment of an assessment of his prop- 
erty for the cost of paving or laying 
down a sidewalk on the ground of exces- 
Sive cost, discrimination, or for other 
causes, the remedy of injunction is an im- 
proper one, for the owner should pay, un- 
der protest, the assessment levied and 
bring his action to recover it or the excess 
over a proper charge. Marion y. Pilot 
Mountainy 1709 Nv Cy” 118887 7S.) Be 53 
(1915). 

Same; Levy for School Purposes.—In- 
junctive relief is not available to the tax- 
payers of a county, where a tax levy for 
school purposes has been made, when it 
appears that under the levy complained of 
the moneys have been raised and dis- 
tributed to the branches of government en- 
titled thereto, some of which are not par-. 
ties to the suit. Semble, the only remedy 
for the injured taxpayers is to pay the il- 
legal tax under protest and sue to recover 
the same, as provided by statute. Galloway 
Vas BOatd. 184 N. C245, 114 S. EB. 165 
(1922). 

Parties to Suit for Injunction. — The 
sheriff is the proper party defendant to a 
suit to enjoin the collection of taxes, but 
the commissioners may make themselves 
parties if they think the rights of the 
county require it. Lumber Co. v. Smith. 
146 N C. 199, 59 S. E. 653 (1907). 

Necessary Allegations.—In order to en- 
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join the collection of taxes on land, it is 
necessary to allege that the taxes sought to 
be recovered were illegally imposed or un- 
lawfully collected. Hunt v. Cooper, 194 N. 
C. 265, 139 S. E. 446 (1927). 

Burden on Taxpayer. — Where a tax- 
payer seeks equitable relief against the al- 
leged unlawful assessment of taxes against 
its property by the county authorities, it 
must allege and show that the amount 
claimed as excessive was in fact an exces- 
sive valuation. Norfolk-Southern R. Co. v. 
Board, 188 N. C. 265, 124 S. E. 560 (1924). 

Injunction Granted. — For a case in 
which injunctive relief against the collec- 
tion of taxes was granted, see Barber v. 
Benson, 200 N. C. 683, 158 S. EB. 245 (1931). 

Portion of Levy Enjoined.—The courts 
will not enjoin the collection of an entire 
levy of taxes if the portion conceded to be 
valid can be separated from the portion 
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alleged to be unconstitutional. Railroad v. 
Commissioners, 148 N. C. 220, 61 S. E. 690 
(1908). 

Applied in Hilton v. Harris, 207 N. C. 
465, 177 S. E. 411 (1934); Duke Power Co. 
v. Bowles, 229 N. C. 143, 48 S. E. (2d) 
287 (1948); Henderson v. Gill, 229 N. C. 
313, 49 S. E. (2d) 754 (1948); Bowie v. 
West Jefferson, 231 N. C. 408, 57 S. E. 
(2d) 369 (1950). 

Cited in Seaboard Air Line Railway Co. 
v. Brunswick County, 191 N. C. 550, 152 S. 
E. 627 (1926); Bottling Co. v. Doughton, 
196 N. C. 791, 147 S. E. 289 (1929); Nanta- 
hala Power, etc., Co. v. Clay County, 213 
N. C. 698, 197 S. E. 603 (1938); Wein- 
stein. v. Raleigh, 219 N.» C. 63, 14 S$. °E. 
(2d) 661 (1941); Newton v. Chason, 225 
N. C. 204, 34 S. E. (2d) 70 (1945); Henri- 
etta Mills v. Rutherford County, 32 F. (2d) 
570 (1929). 


§ 105-407. Refund of taxes illegally collected and paid into State 


treasury.— Whenever taxes of any kind are or have been through clerical error, 
or misinterpretation of the law, or otherwise, collected and paid into the State 
treasury in excess of the amount legally due the State, the State Auditor shail 
issue his warrant for the amount so illegally collected, to the person entitled there- 
to, upon certificate of the head of the department through which said taxes were 
collected or his successor in the performance of the functions of that department, 
with the approval of the Attorney General, and the Treasurer shall pay the same 
out of any funds in the treasury not otherwise appropriated: Provided, demand 
is made for the correction of such error or errors within two years from the time 


of such payment. (Ex. Sess. 1921, c. 96; C. S., s. 7979(a).) 


Cross References.—As to refund of over- 
payment with interest, see § 105-266. As 
to suits for recovery of taxes paid under 
protest, see § 105-2v7. 

This section is <pecifically limited to 
State taxes. It has no application to local 
taxing units. Victory Cab Co. v. Char- 
lotte, 234 N. C. 572, 68 S. E. (2d) 433 
(1951). 

The difference between this section and 
§ 105-267 is this: When a refund is ordered 
under this section, simply upon demand 
and notice by the taxpayer, no interest is 
allowed, but when the demand for a refund 
is denied, and the taxpayer is required to 


“judgment shall be rendered therefor, with 
interest.” This is a reasonable difference 
between the two statutes. Cannon v. Max- 
well.*205 NotCy 42041716. Ee 6245(4938), 

Where the Commissioner of Revenue, 
with the approval of the Attorney General, 
orders a refund of taxes paid under pro- 
test in accordance with this section, merely 
upon demand and notice of the taxpayer, 
no suit having been brought to recover the 
taxes, the taxpayer is not entitled to in- 
terest on the amount refunded. Cannon vy. 
Maxwell, 205 N. C. 420, 171 S. E. 624 
(1933). See § 105-266, providing for refund 
of overpayment with interest, 


bring suit, and recovers, it is provided that 


ARTICLE 31. 
Rights of Parties Adjusted. 


§ 105-408. Taxes paid in judicial sales and sales under powers.— 
In all civil actions and special proceedings wherein the sale of any real estate 
shall be ordered, the judgment shall provide for the payment of all taxes then 
assessed upon the property and remaining unpaid, and for the payment of such 
sums as may be required to redeem the property, if it has been sold for taxes and 
such redemption can be had; all of which payments shall be adjudged to be made 
out ot the proceeds of sale. The judgment shall adjust. the disbursements for 
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such taxes and expenses of redemption from tax sales between the parties to 
the action or proceeding in accordance with their respective rights. And when- 
ever any real estate shall be sold by any person under any power of sale conferred 
upon him by any deed, will, power of attorney, mortgage, deed of trust, or assign- 
ment for the benefit of creditors, the person making such sale must pay out of the 
proceeds of sale all taxes then due and unpaid upon such real estate and such 
sums as shall be necessary to redeem the land, if it has been sold for taxes and 
such redemption is practicable, unless the notice of sale provided that the property 
would be sold subject to taxes or special assessments thereon and the property 
was so sold. This section shall apply both to taxes and special assessments for 
paving, drainage, or other improvements; provided, that the person making such 
sale, whether under order of court or in the exercise of a power, shall be required, 
in cases where special assessments are payable in installments, to pay only such 
installments of special assessments as have become due at the date of such sale. 
The failure to comply with this section and pay such taxes or assessments shall 
not vacate or affect the lien of such taxes or assessments, but such lien shall be 


discharged only to the extent payment is actually made. 


(LOOT |. Co. SOs Seach 


Reps. 200 Nl Se / e129, 2a 1S. Oo ley Z252,. 8.1.) 


Cross Reference.—As to lien of mort- 
gagee who pays taxes, see § 105-409 and 
note thereto. 

Editor’s Note.—The 1929 amendment 
added the last two sentences of this section. 

The 1951 amendment substituted ‘due 
and unpaid” for “assessed” in the third 
sentence, and added at the end thereof 
“unless the notice of sale provided that 
the property would be sold subject to 
taxes or special assessments thereon and 
the property was so sold.” 

The object of this section is to assure 
the payment of all tax liens on the prop- 
erty in one action, so that the purchaser 
will obtain title free of any lien for taxes 
assessed at any time before final judgment. 
Boone v. Sparrow, 235 N. C. 396, 70 S&S. 
E. (2d) 204 (1952). 

The object of the law embraced in this 
and § 105-409 is not only to preserve the 
property for the benefit of all interested 
parties, but to pass a clear title to the pur- 
chaser when it is sold. This being the true 
purpose, an order directing a commissioner 
to pay “all such taxes and assessments as 
are and have been levied” thereon is valid. 
Smith v. Miller, 158 N. C. 98, 73 S. E. 118 
(1911). 

This section creates an alternative rem- 
edy in behalf of the tax agency, and it may 
look to the trustee or mortgagee for the 
payment required by this section or it may 
waive that remedy and resort to a ore- 
closure of the tax lien. New Hanover 
County v. Sidbury, 225 N. C. 679, 36 S. E. 
(2d) 242 (1945). 

Tax Lien Transferred to Proceeds of 
Sale.—By this section, a judicial sale of 
land, as between the purchaser and the 
parties to the proceeding, transfers the lien 
of a designated class of tax accruals to 


the proceeds of sale in exoneration of the 
land. Holt v. May, 235 N. C. 46, 68 S. E. 
(2d) 775 (1952). 

This section contemplates the payment, 
out of the proceeds of the sale, of only 
such taxes as are assessed when the sale 
is made. To assess a tax is to fix the pro- 
portion which each person among those 
who are liable to it 2as to pay; to fix or 
settle a sum to be paid by way of a tax; 
to charge with a tax. An assessment or 
levy of a tax is essestial to its certainty. 
Holt’ vi May,*235"N. C..46,; 68'S Ep.(2d) 
775 (1952). 

A judicial sale is not deemed made as 
contemplated by this section until it is 
confirmed. Holt v. May, 235 N. C. 46, 68 
S. E. (2d) 775 (1952). 

Where tax levies hac been made by 
both the city and the county before the 
order of confirmation was entered, the 
taxes of both taxing units should 'ave 
been paid out of the proceeds of sale. Holt 
Van Miayemo3 beNem ©AG OBO Mm uamC od ye 77.5 
(1952). 

Duty of Commissioners to Pay Taxes. 
—Upon the sale of property by commis- 
sioners appointed by the court to sell land, 
the commissioners had the duty to pay the 
taxes assessed or assessable against the 
property sold. Rand v. Wilson County, 
243 N. C. 43, 89 S. E. (2d) 779 (1955). 

The rule that taxes assessed at the death 
of decedent come within the third class for 
payment (§ 28-105) is not affected by the 
provisions of this section, requiring that 
taxes assessed against the property should 
be paid from the proceeds of foreclosure 
sale. Farmville Oil, etc., Co. v. Bourne, 
205 N. C1337, 17199 E. 368; (1983). 

Foreclosure of Morigage.—lLand sold on 
the foreclosure of a mortgage is liable for 
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taxes assessed after the execution of the 
mortgage. Wooten v. Sugg, 114 N. C. 295, 
19 S. E. 148 (1894). 

Same; Respective Duty of Mortgagor 
and Mortgagee.—It is the duty of the 
mortgagor in possession to list the land for 
taxation and to pay to the proper officer 
the tax levied on it for each year, and it is 
incumbent on the mortgagee, the owner of 
the legal title, to see to it that this is done. 
Wooten v. Sugg, 114 N. C. 295, 19 S. E. 
148 (1894). Section 105-409 provides a 
method whereby he may pay such taxes 
without loss to himself, and he should take 
advantage of this privilege to save his se- 
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curity, where the mortgagor fails to dis- 
charge the lien. Exum y. Baker, 115 N. C. 
242, 20 S. E. 448 (1894). 

As was decided in Powell & Co. v. Sikes, 
119 N. C. 231, 26 S. E. 38 (41896), the 
mortgagee’s lien is subject to the lien for 
taxes, and he must pay them if the mort- 
gagor does not, and he is barred by a sale 
of the land for taxes without notice from 
the sheriff. Insurance Co. v. Day, 127 N. 
C. 138, 37 S. E. 158)(1900). 

Applied in Guilford County v. Estates 
Administration, 213 N. C. 763, 197 S. E. 
535 (1938). 


§ 105-409. Tax paid by holder of lien; remedy.—Any person having 


a lien or encumbrance of any kind upon real estate may pay the taxes due by 
the owner thereof in so far as the same are a lien upon such real estate, and the 
amount of taxes so paid shall, from the time of payment, operate as a lien upon 
such real estate in preference to all other liens, which lien may be enforced by 
action in the superior court in term, The money so paid may also be recovered by 
action for moneys paid to his use against the person legally liable for the payment 
of, such taxes. (1879, S¢,7/1, 08.595 Code; is) 0700; s1OULe C006, 16r Tore eV eee: 


2555 Cus enasonle) 

Purpose of Section.—This section was 
enacted for the benefit and protection of 
holders of notes and bonds secured by 
deeds of trust or mortgages, and it vests 
them with the right, at their election, to 
pay taxes due on the property to protect 
their security, but imposes no duty upon 
them to do so for the protection of the 
trustor. Redic v. Mechanics & Farmers 
Bank, 241 N. C. 152, 84 S. EK. (2d) 542 
(1954). See note to § 105-408. 

Where the holder of a note secured by 
a deed of trust purchases the land at a tax 
foreclosure, but does not go into posses- 
sion or collect the rents and profits from 
the land until after trustor has been di- 
vested of any interest in the land by such 
tax foreclosure, the transaction creates no 


equity in favor of trustor, and trustor is 
not entitled to impress a trust upon the 
creditor’s title or enforce an accounting 
under the provisions of this section. Redic 
v. Mechanics & Farmers Bank, 241 N. 
C. 152, 84 S. E. (2d) 542 (1954). 

Lien of Mortgagee—Money paid by a 
mortgagee to acquire a tax title on the 
mortgaged lands becomes a lien on the 
land. But his purchase of the tax title does 
not deprive the mortgagor of his equity of 
redemption. Cauley v. Sutton, 150 N. C. 
327, 64 S. E. 3 (1909). As to duty of 
mortgagee to pay taxes, see Wooten v. 
Sugg, 114 N. C. 295, 19 S. E. 148 (1894). 
And see note to § 105-408. 

Cited in King v. Lewis, 221 N. C. 315, 20 
S. E. (2d) 305 (1942). 


§ 105-410. Forfeiture by life tenant failing to pay.—Every person 


shall be liable for the taxes assessed or charged upon the property or estate, 
real or personal, of which he is tenant for life. If any tenant for life of real es- 
tate shall suffer the same to be sold for taxes by reason of his neglect or refusal 
to pay the taxes thereon, and shall fail to redeem the same within one year after 
such sale, he shall thereby forfeit his life estate to the remainderman or rever- 
sioner. The remainderman or reversioner may redeem such lands, in the same 
manner that is provided for the redemption of other lands. Moreover, such re- 
mainderman or reversioner shall have the right to recover of such tenant for life 
all damages sustained by reason of such neglect or refusal on the part of such ten- 
ant for life. If any tenant for life of personal property suffer the same to be sold 
for taxes by reason of any default of his, he shall be liable in damages to the re- 
mainderman or reversioner. (1879, c. 71, ss. 53, 54; Code, ss. 3698, 3699; 1901, 
c. 558, s. 45; Rev., s. 2859; C. S., s. 7982.) 


Later Enactment Affecting Section—In 
considering this section and the cases con- 


struing it, the changes made in the tax 
foreclosure laws by Public Laws 1939, c. 
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310, should be borne in mind. See §§ 105- 
387 to 105-393 and Crandall v. Clemmons, 
222 N. C. 225, 22 S. E. (2d) 448 (1942), 
treated below. See also the dissenting 
opinion of Justice Seawell in Cooper v. 
Cooper, 220 N. C. 490, 17 S. E. (2d) 655 
(1941). With the exception of the Cran- 
dall case, all of the cases in the following 
note were decided under the former law. 


Life Estate No Longer Forfeited.—The 
power to sell real estate for taxes was re- 
pealed by c. 310, Laws 1939, s. 1715 et seq. 
(§ 105-387 et seq.). The sheriff or tax col- 
lector is limited to the sale of the tax lien. 
The lien can be enforced only by an ac- 
tion in the superior court, in the county in 
which the land is situated, in the nature of 
an action to foreclose a mortgage. The in- 
terest of the life tenant, as well as that of 
all other interested parties, including lien- 
holders, can be divested only at the final 
tax sale, authorized by a judgment entered 
in a tax foreclosure suit in which they were 
made parties and duly served with process. 
Under our present tax foreclosure .aws, life 
estates are no longer forfeited under the 
provisions of this section. Crandall y. 
Clemmons, 222 N. C. 225, 22 S. E. (2d) 448 
(1942). 

Purpose of Section.—The fact that the 
remainderman is given the right of for- 
feiture and redemption under this section 
in case the life tenant suffer the land to be 
sold for taxes, is in recognition of the duty 
resting upon the life tenant to keep the 
property free from tax liens, so that it may 
pass to the remainderman unencumbered 
by such liens. Rigsbee v. Brogden, 209 N. 
C. 510, 184 S. E. 24 (1936). 


The forfeiture of a life estate for non- 
payment of taxes ‘s not automatic, but 
this section contempiates an adjudication 
of forfeiture by a court of competent juris- 
diction in a proceeding in which the al- 
leged delinquent life tenant has notice and 
an opportunity to be heard in orde to 
satisfy the requirements of due process of 
law. Eason v. Spence, 232 N. C. 579, 61 
Sip Ear (2d) a Vive (1950), 

Forfeiture Occurs before Tax Sale Cer- 
tificate Is Foreclosed.—By the express 
terms of this section, a life tenant for- 
feits his interest in lands to the remain- 
dermen when he fails and refuses to pay 
taxes thereon and suffers the land to be 
sold for taxes and fails to redeem same 
within one year from such sale, and the 
contention that the estate of the life ten- 
ant is not forfeited until the tax sale certif- 
icate is foreclosed and the land sold by a 
commissioner is untenable. Sibley v. Town- 
send, 206 N. C. 648, 175 S. E. 107 (1934). 


2D N.C.—38 


Cu. 105. TAXATION 


§ 105-410 


When Remainderman May Exercise 
Right.—In Smith v. Miller, 158 N. C. 98, 
73 S. E. 118 (1911), the court raises the 
question whether or not the remainderman 
or reversioner, in operaung under this sec- 
tion, must wait until there is a sale and the 
accumulation of costs and expenses, before 
he can exercise his right to redeem. The 
court says that the evident purpose of this 
section is that if the life tenant does not 
pay, and thereby exposes the land to sale, 
he may intervene and prevent a sale by 
paying the tax. 

It is not required that a remainderman 
should settle for the taxes against the prop- 
erty before bringing action against the life 
tenant under this section, to have her estate 
forfeited for allowing the property to be 
sold for taxes and failing to redeem same 
within the time prescribed by law. Bryan 
Veeoiyat cOG NG 1G. 464.001 74.9. Bee 2oo 
(1934). 

Payment after Suit Instituted Does Not 
Affect Forfeiture.—Where a life tenant has 
permitted the lands to be sold for non- 
payment of taxes and has failed to redeem 
same within one year of sale, the remain- 
dermen are entitled to have the life estate 
declared forfeited in their suit thereafter 
instituted and the fact that after the insti- 
tution of the suit the life tenant pays the 
taxes, interests and penalties, does not af- 
fect the forfeiture. Cooper v. Cooper, 220 
N. C. 490, 17 S. E. (2d) 655 (1941). 


Nor Does Insufficient Description on 
Tax List.—A life tenant who has forfeited 
her estate by failing to redeem the land 
within one year after sale of the tax lien 
by the sheriff cannot be permitted to avoid 
the forfeiture on the ground of the insuf- 
ficiency of the description of the property 
on the tax list, since she herself listed the 
property for taxation and could not have 
been misled by an alleged insufficiency in 
the description. Cooper v. Cooper, 221 N. 
C. 124, 19 S. E."(2d) 237 (1942). 

Taxes Constitute Claim against Life 
Tenant’s Estate.—A life tenant is liable for . 
taxes assessed against the property during 
his lifetime, and when he dies without pay- 
ing the same they constitute a claim 
against his estate for taxes assessed pre- 
vious to his death within the meaning of 
§ 28-105, and are payable in the third class 
stipulated by that section. Rigsbee v. 
Brogden, 209 N. C. 510, 184 S. E. 24 
(1936). 

Set-Off.— Where a life tenant, whose es- 
tate has been forfeited for failure to pay 
taxes on the property, has a judgment for 
debt against the remaindermen, the remain- 
dermen may be allowed to offset the un- 
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paid taxes against the judgment. Meadows 
v. Meadows, 216 N. C. 413, 5 S. E. (2d) 
128 (1939). 

A widow who has a homestead allotted 
her in the lands of her deceased husband in 
lieu of dower is a tenant for life thereof, 
within the meaning of this section. Tucker 


Cu. 105. Taxation 


§ 105-412 


Interest Passing under Prior Law.—See 
Smith y. Proctor, 189'N. C. 314, 51 S. E. 
889 (1905). 

Cited in Hutchins vy. Mangum, 198 N. C. 
774, 153 S. E. 409 (1930); Waggoner v. 
Waggoner, 246 N. C. 210, 97 S. E. (2d) 
887 (1957). 


vy. Tucker, 180 N. C. 235, 13 S. E. 5 (1920). 


§ 105-411. Remedies of cotenants and joint owners. — Any one of 
several tenants in common, or joint tenants or copartners shall have the right to 
pay his share of the taxes assessed or due upon the real estate held jointly or 
in common, or, if such estate has been sold for taxes, he may redeem his share 
by paying his proportionate part of the amount required for redeeming the whole. 
Where he has paid his share of the taxes or amount required for the redemption 
and the land has been or shall be divided by actual partition the share set apart 
to him in severalty shall be free from the lien of, and shall not be liable to be 
subjected in any manner to, the payment of the residue of taxes assessed upon 
such property; but such residue of taxes and the costs and penalties incident 
thereto shall be a lien upon the residue of such real estate, which residue shall be 
subjected to the satisfaction thereof; and when he has paid his share of the 
taxes, or amount necessary to redeem, and the real estate is sold under judicial 
proceedings for partition, his share of the proceeds shall not be diminished by 
disbursements for the residue of such taxes or for redeeming the property, and 
the costs and penalties incident thereto. Any such part owner in real estate shall 
have the right to pay the whole of the taxes assessed thereon and all costs and 
penalties incident to such taxes, and to redeem such real estate as a whole when 
it has been sold for taxes, and all sums by him so paid in excess of his share of 
such taxes, costs, and penalties and amounts required for redemption, shall 
constitute a lien upon the shares of his cotenants or associates, payment whereof, 
with interest, he may enforce in proceedings for partition, actual or by sale, or in 
any other appropriate judicial proceeding. When one tenant in common, joint 
tenant, or copartner shall have paid his proportionate part of the taxes, as allowed 
by this section, before a sale for taxes, the sheriff shall except his undivided in- 
terest from the sale and in the certificate of sale and deed for the property. (1901, 
c. 558, ss. 13, 14,47; Rev.,’s:'28603\C, S.%s. 7983.) 


Payment by One Tenant in Common.— tthe testator’s administrator. Everton v. 


One tenant in common may pay his or her 
part of the tax and let the other share go, 
and three years’ possession by the pur- 
chaser under the tax deed bars the former 
rightful owner, under G. S. § 1-52, subsec- 
tion 10. Ruark v. Harper, 178 N. C. 249, 
100 S. E. 584 (1919). 

Petitioners in a proceeding for sale of 
land for partition may not object to the al- 
lowance of a sum advanced by one of the 
parties to pay taxes on the property, as 
provided by this section, when there is no 
exception or appeal entered of record by 


Rodgers, 206 N. C. 115, 173 S. E. 48 
(1934). 

Where One Tenant in Possessicn.—This 
section refers to cases where all the tenants 
are on the same footing, all or none being 
in possession. It does not authorize one 
tenant in common to take title for the 
whole tract, nor does it apply to a case 
where one tenant was in possession for all. 
Smith v. Smith, 150 N. C. 81, 63 S. E. 177 
(1908). 

Stated in Franklin County v. Jones, 245 
N. C. 272, 95 S. E. (2d) 863 (1957). 


§ 105-412. Fiduciaries to pay taxes. — It shall be the duty of every 
guardian, executor, administrator with the will annexed, agent, trustee, receiver, 
or other fiduciary in whose care or control any property or estate, real or per- 
sonal, may be, to pay the taxes thereon out of the trust funds in his hands, if any 
there be; and if he fail so to do he shall become personally liable for such taxes, 
and such liability may be enforced by an action against him in the name of the 
sheriff. If he permit such property to be sold by reason of his negligence to pay 
the taxes when he has funds in hand, he shall be liable to his ward, principal, or 
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cestui que trust for all actual damages incident to such neglect. This section shall 
not have the effect of relieving the estates held in trust or under the control of 


fiduciaries from the lien of such taxes. (1762, c. 69, s. 14; R. C., c. 54, s. 27; 
1868-9, c. 201, s. 32; 1879, c. 71, s. 53; Code, ss. 1595, 3698; Rev., s. 2862; C. 


S., s. 7985.) 

Order Directing Payment of Taxes.—An 
order directing the trustee to pay taxes on 
a house and lot and to keep same in repair, 
even though the comparatively small 
amount necessary therefor would be at the 
expense of the beneficiaries under the 
residuary trust, is proper, such construc- 
tion of the will being necessary to effec- 
tuate the primary purpose of testator to 
provide a home for life for his aged and 


Applied in Sherrod vy. Dawson, 154 N. 
C. 525, 70 S. E. 739 (1911). 

Cited in Gross v. Craven, 120 N. C. 331, 
26 S. E. 940 (1897); Headman vy. Commis- 
sioners, 177 N. C. 261, 98 S. E. 776 (1919); 
Coltrane v. Donnell, 203 N. C. 515, 166 S. 
E. 397 (1932); Hood v. McGill, 206 N. C. 
83, 173 S. E. 20 (1934); National Surety 
Corp. v. Sharpe, 236 N. C. 35, 72 S. E. 
(2d) 109 (1952). 


crippled employee. Latta v. McCorkle, 213 
N. C. 508, 196 S. E. 8&7 (1938). 


ARTICLE 32, 
Tax Liens. 


§ 105-413. Tax lien on railroad property. — The taxes upon any and 
all railroads in this State, including roadbed, right of way, depots, sidetracks, 
ties and rails, now constructed or hereafter to be constructed, are hereby made a 
perpetual lien thereupon, commencing from the first day of May in each current 
year, against all claims or demands whatsoever of all persons or bodies corporate, 
except the United States and this State; and the above described property or any 
part thereof may be taken and held for payment of all taxes assessed against such 
railroad company in the several counties in this State. (Rev., ss. 2865, 5296; 
1917; co 234548, 098 pul 919)c..92;" 51.98 3C. S.,,s.\7989.) 


§ 105-414. Tax lien enforced by action to foreclose. — A lien upon 
real estate for taxes or assessments due thereon may be enforced by an action 
in the nature of an action to foreclose a mortgage, in which action the court shall 
order a sale of such real estate, or so much thereof as shall be necessary for that 
purpose, for the satisfaction of the amount adjudged to be due on such lien, to- 
gether with interest, penalties, and costs allowed by law, and the costs of such 
action. When such lien is in favor of the State or county, or both, such action 
shall be prosecuted by and in the name of the county; when the lien is in favor 
of any other municipal corporation the action shall be prosecuted by and in the 
name of such corporation. When such lien is in favor of any private individual 
or private corporation holding a certificate of tax sale or deed under a tax sale, 
whether as original purchaser at a tax sale or as assignee of the county or other 
municipal corporation or of any other holder thereof, such action shall be pros- 
ecuted in the name of the real party in interest. 

Persons who have disappeared or who cannot be located and persons whose 
name and whereabouts are unknown and all possible heirs or assignees of such 
persons may be served by publication; and such persons, their heirs and assignees 
may be designated by general description in such actions. It is hereby declared 
that service of summons by publication against such persons, in the manner pro- 
vided by law, shall be as valid in all respects as such service against known per- 
sons who are nonresidents of this State. (1901, c. 558, ss. 42, 43; Rev., s. 2866: 
C. S., s. 7990; 1957, c. 1253.) 

Local Modification—Wayne: Pub. Loc. 
1939, c. 190. 

Cross Reference. -For subsequent stat- 
ute governing foreclosure of tax lien, see § 
105-391. 


Editor’s Note.——The 1957 amendment 
added the second paragraph. 

For article on summary procedure for 
foreclosure of taxes, see 22 N. C. Law 
Rev. 226, 
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The very purpose of an action brought 
under this section is to foreclose the inter- 
est of the owners, sell all the right and 
title of the taxpayer, and enable the pur- 
chaser at the sale to ascertain what title 
it is that he buys. Wilmington v. Merrick, 
231 N. C. 297, 56 S. E. (2d) 643 (1949). 

An action under this section is founded 
on the original tax lien and not upon a 
tax certificate of sale as in §§ 105-391, 105- 
392. When the action is instituted under 
this section it must be conducted as in 
case of a foreclosure of a mortgage as 
modified by § 105-395. Boone v. Sparrow, 
235 N. C. 396, 70S. E. (2d) 204 (1952). 


Prescribed Remedy Optional with State. 
—The fact that the Revenue Act prescribes 
a specific remedy for the collection of 
taxes does not restrict the State to pursue 
that method, nor preclude it from seeking 
the aid of the superior court through a 
creditor’s suit. The specific remedy pointed 
out restricts only the officers who collect 
only the revenue and not the sover- 
eign. State v. Georgia Co., 112 N. C. 34, 
IT Dv eter Om 18903), 

Summary Proceeding Unnecessary. — 
Where the legislature has authorized a mu- 
Nicipality to collect back taxes, and in an 
action for that purpose it appears that the 
taxes of the defendant are due, and were 
properly assessed against lots of land with- 
in the limits of the municipality subject to 
the lien therefor it is not necessary that the 
plaintiff should first have resorted to the 
summary method of levy and sale, for re- 
course may be had directly by suit to fore- 
close the lien, under this section. Wilming- 
ton vy. Moore, 170 N. C. 52; 86 S. EB. 775 
(1915); Commission v. Epley, 190 N. C. 
672, 180 S. E. 497 (1925). 

Tax Collector Has No Lien Where 
Check Returned Unpaid.—The fact that a 
county tax collector accepted a check in 
payment for taxes, and the check was re- 
turned unpaid, and the collector in his set- 
tlement with the county paid the taxes in 
question, does not give him a lien which 
may be enforced under this section. The 
collector having failed to correct the tax 
record so as to show the check returned 
and the taxes unpaid, the tax lien was not 
reinstated. Miller v. Neal, 222 N. C. 540, 
23 S. E. (2d) 852 (1943). 

Necessary Parties._-In an action to fore- 
close a tax lien under this section all per- 
sons having an interest in the equity of 
redemption must be made parties by name, 
G. S. 105-391 (e) not being applicable, and 
judgment rendered in such proceeding is 
void as to persons having such interest 
who are not made parties. Wilmington v. 
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Merrick, 231 N. C. 297, 56 S. E. (2d) 643 
(1949). 

The owner of the remainder subject to a 
life estate is a necessary party in an action 
to foreclose a tax lien under this section. 
Board of Com’rs v. Bumpass, 233 N. C. 
190, 63 S. FE. (2d) 144 (1951). 

In an action to enforce the lien for 
taxes under this section, each person 
having an estate in the land is a neces- 
sary party if his equity of redemption is 
to be barred, and where at the time of the 
institution of the proceeding the persons 
named in the summons and complaint as 
owners of the land are dead, and their 
heirs or devisees are not made parties, 
judgment of foreclosure and sale of the 
land thereunder cannot divest “he title of 
the heirs or devisees. Page v. Miller, 252 
N. C.#23, 113 sSveE® (2d) 552841960), 


The receiver of a drainage district may 
proceed in an action in the nature of an ac- 
tion to foreclose a mortgage under this 
section for the collection of such drainage 
assessments. Nesbit v. Kafer, 222 N. C. 
48, 21 S. E. (2d) 903 (1942). 


Statute of Limitations—The cases under 
this catchline were decided prior to the 
1947 amendment to 3 105-422. 


The action provided by this section is as 
one upon a judgment to foreclose a lien 
and is not barred within ten years. The 
statute providing that an action on a lia- 
bility created by statute shall be brought 
within three years has no application. 
Drainage District v. Huffstetler, 173 N. C. 
523, 926S.+E.4368(1917).0c his. isvopethe 
well settled principle that statutes of 
limitation, even if applicable to a given 
case, do not apply to the sovereign unless 
it is expressly named therein. New Han- 
over County v. Whiteman, 190 N. C. 332, 
129 S. E. 808 (1925). See also Charlotte v. 
Kavanaugh, 221 N. C. 259, 20 S. E. (2d) 97 
(1942). 

Whether the lien be a plain lien arising 
from the bare purchase at the sale or pay- 
ment of taxes or such as may be evidenced 
by a certificate of sale executed by the 
proper officers, the sovereign may proceed 
under this section to foreclose the lien, in 
which event no statute of limitations is ap- 
plicable. Logan vy. Griffith, 205 N. C. 580, 
OAS lB BLY (GBY 


In view of the fact that this section con- 
tains no limitation of action, the maxim 
that time does not bar the sovereign still 
subsists as the law in this State, at least in 
respect to collection of taxes. Miller v. 
McConnell, 226 N. C. 28, 36 S. E. (2d) 722 
(1946). 
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Same; Action to Foreclose Lien for 
Public Improvements.—In a suit under 
this section, to foreclose a statutory lien 
on abutting property given a city for 
street improvements, all installments of 
the amounts assessed therefor which are 
ten years overdue when action is brought 
are barred by the statute of limitations un- 
der § 160-93, and no part of the proceeds of 
sale can be applied to the payment of such 
installments. Raleigh v. Mechanics, etc., 
BankweecomN. G. 286,06 OMe be (ed) orS 
(1943). See § 105-422. 

An action to enforce the lien for public 
improvements, even though instituted un- 
der this section, is barred after ten years 
from default in the payment of the assess- 
ments, or, if the assessments are payable 
in installments, each installment is barred 
after ten years from default in payment of 
same unless the time for payment has been 
extended as provided by law. Charlotte v. 
Kavanaugh, 221, N. C. 259, 20) S. EB. (2d) 
97 (1942), distinguishing Asheboro v. Mor- 
ris, 212 N. C. 331, 193 S. E. 424 (1937). 


Where a municipality elects to enforce a 
lien against land for paving assessments 
by action under this section, no statute of 
limitations is applicable, and the pleadings 
in this action are held sufficient to bring 
the action within the procedure under this 
statute. Asheboro v. Morris, 212 N. C. 331, 
193 S. E. 424 (1937). But see Charlotte v. 
Kavanaugh, 221 N. C. 259, 20 S. E. (2d) 97 
(1942); Raleigh v. Mechanics, etc., Bank, 
223 N. C. 286, 26 S. E. (2d) 573 (1943). 


Where tax liens for certain years have 
been barred by another statute, this section 
does not afford a remedy. Raleigh v. Jor- 
dan, 218 N. C. 55, 9 S. E. (2d) 507 (1940), 
decided under the former wording of § 105- 
422, which destroyed tax liens for 1926 and 
prior years. 


The notice must correctly name or de- 
scribe the parties defendant served by the 
publication in order for the court to ac- 
quire jurisdiction. Board of Com’rs_ v. 
Gaines, 221 N. C. 324, 20 S. E. (2d) 377 
(1942). 


Failure of the affidavit for service by 
publication to state the cause of action 
cannot be cured by the complaint filed in 
the action when the affidavit and complaint 
are not filed simultaneously and it appears 
affirmatively that the complaint was not 
considered as the basis of the clerk’s find- 
ings. Whether a complaint which does 
not mention the remainderman in its body 
and is ambiguous in setting out her in- 
terest, states a cause of action against her 
in a tax foreclosure, quaere? Board of 
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Com’rs v. Bumpass, 233 N. C. i90, 63 S. 
E. (2d) 144 (1951). 

Alias Summons.—In an action to enforce 
a lien for public improvements it was held 
that the allegations constituted the action 
one to foreclose the original lien under this 
section, notwithstanding that a purported 
alias summons was issued 91 days after the 
institution of the action, as permitted in an 
action instituted under repealed C. S. § 
8037, since the nature of an action is deter- 
mined by the allegations of the complaint 
and not by the time the purported alias 
summons was issued. Asheboro y. Miller, 
220 N. C. 298, 17 S. E. (2d) 105 (1941). 


Class Representation of Contingent Re- 
mainderman.—In an action under this sec- 
tion to enforce the lien for taxes against 
lands affected by a contingent limitation 
over, in which each class of contingent re- 
maindermen is represented by defendants 
actually served and answering, the judg- 
ment is binding upon all contingent re- 
maindermen by class representation. Rod- 
many vy. Notman? 2219 Ne ©, .320,) 2058 By 
(2d) 294 (1942). 

Consolidation of Actions—Where ac- 
tions are pending in the same court, at the 
same time, between the same parties and 
involving substantially the same facts, they 
may be consolidated. The principle applies 
to tax foreclosure suits. McIver Park, Inc. 
v. Brinn, 223 N. C. 502, 27 S. E. (2d) 548 
(1948). 

Taxes Not Subject to Set-Off or Coun- 
terclaim.—Taxes are not debts in the or- 
dinary sense of the word and they do not 
rest upon contract or consent of the tax- 
payer. Pleas of set-off and counterclaim 
are not allowed because to do so would de- 
lay the collection and payment of taxes, 
and would deprive the governmen* of 
means of performing its functions. Graded 
School v. McDowell 157 N. C. 316, 72 S. 
E. 1083 (1911); Commissioners v. Hall, 177 
N. C. 490, 99 S. E. 372 (1919). 

In a suit by a town against defendants to 
foreclose a tax lien under this section, 
where defendants set up defense by answer 
and also a counterclaim, motion to strike 
the counterclaim and order thereon was 
proper, but the other defenses. were un- 
affected thereby. Apex v. Templeton, 223 
N.C. 645, 27S. Eo (2d) 617, (1943). 


Taxes Due after Commencement of Ac- 
tion.— Where a county brings suit to fore- 
close a tax lien on the lands of the tax- 
payer and draws its complaint according to 
the provisions of this section, other iaxes 
due after the commencement of the action 
are properly included in the judgment 
therein rendered in its favor. New Han- 
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over County v. Whiteman, 190 N. C. 332, 
129 S. E. 808 (1925). 

Amount of Incerest Recoverable.—Since 
no rate of interest is fixed by the section, 
only six per cent interest can be recovered. 
Wilmington v. State, 122 N. C. 395, 50 S. 
E. 12 (1898). 

Judgment in Foreclosure Suit Is Lien in 
Rem.—In an action to foreclose a lien for 
delinquent taxes or special assessments, the 
judgment obtained in said action consti- 
tutes a lien in rem and the owner of the 
property is not personally liable for the 
payment thereof. Apex vy. Templeton, 223 
N. C. 645, 27.S. E. (2d) 617 (1943). 

Order of Foreclosure Restricted to Land 
Described in Complaint.—In an action un- 
der this section, where complaint describes 
the real estate sought to be foreclosed to 
enforce the tax lien, the order of fore- 
closure is restricted to the described par- 
cels, and so much of the judgment as au- 
thorizes the sale of other lands is in ex- 
cess of the jurisdiction of the court. Miller 
v. McConnell, 226 N. C. 28, 36 S. E. (2d) 
722 (1946). 

Judgment Entered on Day Other than 
as Authorized by Statute. — A judgment 
entered by a clerk in any fvreclosure ac- 
tion under this section on a day other than 
as authorized by statute, is void and of 
no effect. Boone v. Sparrow, 235 N. C. 
396, 70 S. E. (2d) 204 (1952). 

Inadequacy of Price in Foreclosure Ac- 
tion.—In an action to foreclose a tax lien 
on land, the mere inadequacy of the price 
bid therefor is not sufficient to avoid the 
sale and cancel the deed to the purchaser, 
unless some element of fraud, suppression 
of bidding, or other unfairness in the sale 
appears. Duplin County v. Ezzell, 223 N. 
C.. 531, 27 S. E. (2d) 448 (1943). 

Ample Opportunity Given to Redeem.— 
Where the judgment of foreclosure in a tax 
suit authorized a sale, in default of pay- 
ment of all taxes, etc., on or before sixty 
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days from the date of the judgment, and 
the original sale was held within sixty days 
of such date, and after two resales, the last 
of which was held more than three months 
after the date of the judgment, the sale was 
finally consummated, there was ample op- 
portunity to redeem, and sale and confir- 
mation were valid. McIver Park, Inc. v. 
Brinn, 223 N: C. 502, 27 5. E.. (2d) 648 
(1943). 

Where Clerk’s Order Confirming Sale 
and Decreeing Execution of Deed Is Void. 
—Where, in the foreclosure of the tax liens 
upon lands under this section, the clerk’s 
order confirming the commissioner’s sale 
and decreeing that he execute deed was 
void because entered on a day other than 
Monday, the owners were entitled to re- 
deem the land from the tax sale upon ten- 
der, and such tender having been made two 
days prior to the effective date of c. 107, 
Laws 1939, amending § 1-209 and relating 
to the clerk’s power to enter certain judg- 
ments in actions instituted under this sec- 
tion and ratifying judgments and orders 
theretofore entered by clerks of superior 
courts in such actions, the effect of this lat- 
ter statute need not be considered, and the 
sale being set aside, the authority of the 
clerk at that time to enter final judgment 
by default ordering sale of the lands need 
not be determined. Beaufort County v. 
Bishop, 216° Ni C.-311%:4 Si Eee (odyeses 
(1939). 

Applied in Bladen County v. Breece, 214 
N. C. 544, 200 S. E. 18 (1938); Robeson 
County Drainage Dist. v. Bullard, 229 N. 
C. 633, 50 S. E. (2d) 742 (1948); Burnsville 
v. Boone, 231 N. C. 577, 58 S. EB. (2d) 351 
(1950); Wilmington v. Merrick, 234 N. C. 
46, 65 S. BE. (2d) 373 (1951). 

Cited in Wilkinson v. Boomer, 217 N. C. 
217, 7 S. E. (2d) 491 (1940); Wadesboro vy. 
Coxe, 1218. N.C. 729, 15. 8.5. Heed eed 
(1940). 


ARTICLE 33. 
Time and Manner of Collection. 


§ 105-415. Sureties of sheriff may collect, when. — If any sheriff 
shall die during the time appointed for collecting taxes, his sureties may collect 
them, and for that purpose shall have all power and means for collecting the 
same from the collectors and taxpayers as the sheriff would have had, and shall 
be subject to all the remedies for collecting and settling the taxes, on their bond 
or otherwise, as might have been had against the sheriff if he had lived. (Rev., 
ssypecoomn204s 19 sec uAaee Stl 91D! OAC Se LIZ oe Besos 


§ 105-416. Sheriff collecting by deputy.—When the sheriff shall col- 
lect by his deputies they shall, before the clerk of the board of commissioners or 
before a justice of the peace of the county, take and subscribe an oath faithfully 
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and honestly to account for the taxes with the sheriff or other person authorized 
to receive the same. Such oath shall be filed with the register of deeds and kept in 
the office of the board of commissioners, and for failure of any deputy sheriff to 
pay over such taxes as he may collect he shall be guilty of a misdemeanor. (Rev., 
S024) S19 He ot cet ily, C2,.S. 06> C.'S., 8.7995, ) 


§ 105-417. Compromise of tax claims due by railroad companies 
in which State owns majority of stock, authorized.—The Commissioner 
of Revenue of the State of North Carolina and the governing bodies of any 
county, municipality, or other taxing subdivision in this State, are hereby au- 
thorized within their discretion to accept in full settlement for all taxes which 
have heretofore become due settlements thereof which may be less than the full 
amount of such taxes, penalties and costs as to any taxes which may be due by 
any railroad company in North Carolina in which the State of North Carolina is 
the owner of more than a majority of the outstanding capital stock; and said 
settlement may be accepted by said officials if in their judgment the acceptance 
of the same will be for the best interests and to the advantage of the respective 
taxing units holding such tax claims. (1939, c. 76.) 

Editor’s Note.—For comment on _ this 
section, see 17 N. C. Law Rey. 379. 


ARTICLE 33A. 
Agreements with United States or Other States. 


§ 105-417.1. Agreements to co-ordinate the administration and col- 
lection of taxes. — The Commissioner of Revenue is hereby authorized, with 
the approval of the Governor and Council of State, to enter into agreements with 
the United States government or any department or agency thereof, or with a 
state or any political subdivision thereof, for the purpose of co-ordinating the ad- 
ministration and collection of taxes imposed by this State and administered and 
collected by said Commissioner with taxes imposed by the United States or by 
any other state or political subdivision thereof. (1943, c. 747, s. 1.) 

Editor’s Note.—For comment on this Cited in United States v. Williams, 
enactment, see 21 N. C. Law Rev. 363. 139 F. Supp. 94 (1956). 


§ 105-417.2. Expenditures and commitments authorized to effec- 
tuate agreements.—The Commissioner of Revenue with the approval of the 
Governor and Council of State is authorized and empowered to undertake such 
commitments and make such expenditures, within the appropriations provided by 
law, as may be necessary to effectuate such agreements. (1943, c. 747, s. 2.) 


§ 105-417.3. Returns to be filed and taxes paid pursuant to agree- 
ments.—Notwithstanding any other provision of law, returns shall be filed and 
taxes paid in accordance with the provisions of any agreement entered into pur- 
suant to this article. (1943, c. 747, s. 3.) 


ARTICLE 34, 
Tax Sales. 
Part 1. Sale of Realty. 


§ 105-418. Sales for 1930 on dates other than first Monday in 
June validated.—All sales of land for failure to pay taxes, held or conducted 
by any sheriff or any tax collector of any county, city, town or other municipality 
during the year one thousand nine hundred thirty, on any day subsequent to or 
other than the first Monday in June of said year, are hereby, approved, confirmed, 
validated and declared to be proper, valid and legal sales of such land and legally 
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binding in all respects, and all certificates of sale made and issued upon and in 
accordance with such sales are hereby approved and validated to all intents and 
purposes, and with such full force and legal effect as if said sales had been held 
and conducted on said first Monday of June, one thousand nine hundred thirty. 
(1931;-c, 160.) 


§ 105-419. Tax sales for 1931-32 on day other than law provides 
and certificates validated.—All sales of land for failure to pay taxes, held or 
conducted by any sheriff or any tax collector of any county, city, town or other 
municipality during the year one thousand nine hundred thirty-one and one 
thousand nine hundred thirty-two, on any day subsequent to or other than the 
first Monday in June of said year, are hereby, approved, confirmed, validated and 
declared to be proper, valid and legal sales of such land and legally binding in 
all respects, and all certificates of sale made and issued upon and in accordance 
with such sales, be, and they are hereby, approved and validated to all intents and 
purposes, and with such full force and legal effect as if said sales had been held 
and conducted on said first Monday of June, one thousand nine hundred thirty- 
one and one thousand nine hundred thirty-two. (1933, c. 177.) 

Local Modification—Durham, Mecklen- 
Duress 93 se cael y1 


§ 105-420. Tax sales for 1933-34 and certificates validated. — 
All sales of land for failure to pay taxes held or conducted by any sheriff or any 
tax collector of any county, city, town or other municipality during the years one 
thousand nine hundred thirty-three and one thousand nine hundred thirty-four 
Or on any date subsequent to or other than the date prescribed by law and all 
certificates of sale executed and issued pursuant to and in accordance with such 
sales be and the same are hereby approved, confirmed and validated and shall 
have the same force and legal effect as if said sales had been held and conducted 
on the date prescribed by law. 

The board of county commissioners of any county or the governing board ot 
any city, town or other municipality may by resolution order the sheriff or tax 
collecting officer of the said county, city, town or other municipality to advertise 
in the manner provided by law and sell all land for the taxes of any year levied 
by the said county, city, town or other municipality, which land has not hereto- 
fore been legally sold for the failure to pay said taxes. The sale or sales herein 
authorized shall be held not later than the first Monday in September, one 
thousand nine hundred thirty-five, and certificates of sale shall be issued in ac- 
cordance with and pursuant to said sale or sales in the same manner as if said 
sale or sales had been held and conducted as provided by law. Any sale held and 
conducted under the provisions of this paragraph and all certificates issued pur- 
suant to such sales shall be and the same are hereby approved, confirmed and 
validated and shall have the same force and legal effect as if said sale had been 
held and conducted on the date prescribed by law. 


All actions instituted in any county, city, town or other municipality for the 
foreclosure of certificates of sale issued for the taxes of the years one thousand 
nine hundred twenty-seven, one thousand nine hundred twenty-eight, one thou- 
sand nine hundred twenty-nine, one thousand nine hundred thirty, one thousand 
nine hundred thirty-one and one thousand nine hundred thirty-two subsequent 
to October first, one thousand nine hundred thirty-four, and all such actions 
instituted before October first, one thousand nine hundred thirty-five, shall be 
and the same are hereby approved, validated and declared to be legally bind- 
ing and of the same force and effect as if said actions were instituted prior to 
October first, one thousand nine hundred thirty-four: Provided, that this section 
shall not be construed to repeal any private or local act passed by the General 
Assembly of one thousand nine hundred thirty-five. (1935, c. 331.) 
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§ 105-421. Notices of sale for taxes by publication validated. — 
All sales of real property under tax certificate foreclosures, made since January 
first, one thousand nine hundred twenty-seven, where the original notice of sale 
was published for four successive weeks, and any notice of resale was published 
for two successive weeks, preceding said sales, whether the notice of sale was 
required to be published in a newspaper or at courthouse door, or both, shall be, 
and the same are in all respects validated as to publication of said notice: Pro- 
vided said publication was completed as above set out within ten days of the date 
of the sale. 

The provisions of this section shall not apply to the counties of Alleghany, 
Beaufort, Cabarrus, Camden, Carteret, Caswell, Currituck, Halifax, Harnett, 
Henderson, Hertford, Hyde, Iredell, Johnston, Jones, Macon, Mitchell, Moore, 
Nash, New Hanover, Perquimans, Pitt, Polk, Rowan, Rutherford, Scotland, 
Surry, Wake, Warren, Washington, and Wayne. (1937, c. 128.) 


Part 2. Refund of Tax Sales Certificates. 


§ 105-422. Tax liens barred. — No action shall be maintained by any 
county or municipality to enforce any remedy provided by law for the collection 
of taxes or the enforcement of any tax liens held by counties and municipalities, 
whether such taxes or tax liens are evidenced by the original tax books or tax 
sales certificates or otherwise, unless such action shall be instituted within ten 
years from the time such taxes became due: Provided, that as to tax foreclosure 
actions which under existing laws are not and will not be barred prior to Decem- 
ber 31st, 1948, foreclosure actions may be instituted thereon at any time prior to 
December 31st, 1948: Provided, further, that this section shall not be construed 
as applying to the liens for street and/or sidewalk improvements; and provided 
further, that this section shall not be applicable to any pending tax foreclosure 
actions. Provided that the provisions of this section shall not apply to munici- 
palities in Burke County, Ashe, Buncombe, Camden, Clay, Columbus, Cumberland, 
Currituck, Dare, Duplin, Edgecombe, Gates, Greene, Harnett, Lenoir, Macon, 
Madison, McDowell, Moore, Nash, New Hanover, Orange, Pender, Rockingham, 
Sampson, Scotland, Stokes, Vance, Wayne, Wilkes and Wilson counties or any 
of the political subdivisions thereof. (1933, c. 181, s. 7; c. 399; 1947, c. 1065, s. 
Peel 49 roc, 007735 1950) con7 18306; 572; 1953," ce, 381,°427,1538)' 6453 6562752, 
775, 1008; 1955, c. 1087; 1957, cc. 53, 678, 1123; 1959, c. 608; 1961, cc. 542, 695, 
885.) 


Local Modification.—Town of Beaufort: 
1963, c. 892. 

Cross References.—As to foreclosure of 
liens for unpaid assessments for local im- 
provements, see § 160-93. See also note to 
§ 105-414. 

Editor’s Note.—The 1947 amendment re- 
wrote this section, which formerly barred 
only tax liens for 1926 and prior years upon 
which no foreclosure proceedings had been 
instituted. Section 2 of the amendatory 
act, in addition to repealing § 105-423, pro- 
vided: “All public and public-local laws and 
clauses of laws in conflict with this act. or 
providing for different statute of limitations 
for tax foreclosure actions, are hereby re- 
pealed, the purpose hereof being to make 
this a State-wide act applicable to all the 
counties of the State; provided, that noth- 
ing herein shall bar or prevent the insti- 
tution of suits to foreclose the lien of taxes 


for which certificates have been filed as 
judgments under the provisions of G. S. § 
105-392, within the time and under the con- 
ditions set out in subsection (h) of said 
section.” 

The first 1949 amendment struck out 
“Yadkin” from the list of counties at the 
end of this section so as to make it ap- 
plicable to Yadkin County, and the second 
1949 amendment struck out “Rowan” from 
the list of counties. 

The first 1951 amendment struck out 
Northampton from the list of counties 
in this section, the second 1951 amendment 
struck out Warren, and the third 1951 
amendment struck out Franklin. 

Session Laws 1953 made six changes in 
the list of exempt counties, and provided 
for two future changes. Chapters 427, 645 
and 752 inserted in the list Duplin, Len- 
oir and New Hanover, respectively. And 
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chapter 381, which inserted McDowell, 
specifically provided that the section shall 
not apply thereto. Chapter 656 struck 
“Richmond” from the list; and chapter 
775, which struck out “Hyde”, specifically 
made the section applicable thereto. 

Session Laws 1953, c. 538, as amended 
by Session Laws 1955, c. 217, and Session 
Laws 1957, c. 54, provides for striking 
“Pamlico” from the list of counties, ef- 
fective March 1, 1959, so as to make the 
section applicable to Pamilco County 
beginning on that date. And Session Laws 
1953, c. 1008 provided for striking “Per- 
quimans” from the list of counties. 

Session Laws 1955, c. 1087 deleted “Lee” 
from the list of counties. 

Session Laws 1957, c. 53, effective De- 
cember 31, 1958, deleted “Hoke” from the 
list of counties. And chapters 678 and 1123 
inserted “Sampson” and “Wilkes” in the 
list. 

The 1959 amendment inserted “Stokes” 
in the list of counties. 

Session Laws 1959, c. 373, effective Jan- 
uary 1, 1961, provides for striking out 
“Burke” from the list of counties and sub- 


Cx. 105. Taxation 


§ 105-424 


stituting in lieu thereof the words “munici- 
palities in Burke County.” 

The first 1961 amendment, effective June 
30, 1961, deleted “Davie” from the list of 
counties. 

The second 1961 amendment, effective 
July 1, 1963, deleted “Carteret” from the 
list of counties so us to make the section 
applicable to the county and its political 
subdivisions. 

The third 1961 amendment, effective 
July 1, 1962, deleted “Iredell” from the list 
of counties. 

For comment on the 1947 amendment, 
see 25 N. C. Law Rev. 461. 

An action under § “05-414 to foreclose 
the lien for municipal taxes for the years 
1925 and 1926 was barred by this section as 
it read prior to the 1947 amendment, since 
the legislative intent to bar the enforcement 
of all liens for unpaid taxes for the year 
1926 and the years prior thereto, under 
whatever guise attempted, was apparent 
from the language used. Raleigh v. Jor- 
dan, 218 N. C. 55, 9 S. E. (2d) 507 (1940). 

Cited in Burnsville v. Boone, 231 N. C. 
577, 58 S. E. (2d) 351 (1950). 


§ 105-4238: Repealed by Session Laws 1947, c. 1065, s. 2. 


§ 105-423.1. Tax liens, where foreclosure suit not instituted, bar- 


red in certain counties ten years after due date.—No action shall be 
maintained by any county or municipality to enforce any remedy provided by 
law for the collection of taxes or the enforcement of any tax liens held by counties 
and municipalities whether such taxes or tax liens are evidenced by original tax 
books or tax sales certificates unless such action shall be instituted, and a lis 
pendens shall have been filed in the office of the clerk of the superior court in 
the county where the tax was levied, within ten years from the time such taxes 
became due, or if payable in installments, ten years from the due date of each in- 
stallment. This section shall apply only to the counties of Durham, Guilford, 
Jones, Mecklenburg and Onslow and municipalities therein; but this section shall 
apply to Harnett County from and after July 1, 1950. (1945, c. 832; 1949, c. 
269. ) 

Editor’s Note—The act inserting this 
section, as amended by Session Laws 1947, 
c. 984, provides tha‘ it shall be in effect 
from October 1, 19+3, except that as to 
Durham County it shall be in effect from 
October 1, 1949. Session Laws 1945, c. 


102, reaffirmed the effective date as to 
Mecklenburg County and municipalities 
therein. 

The 1949 amendment made this section 
applicable to Harnett County. 


ArTIcLE 35, 


Sheriff's Settlement of Taxres. 


§ 105-424. Time and manner of settlement.—The sheriff or other ac- 
counting officer shall, on or before the second Monday of January in each year, 
settle his estate tax account with the commissioners of his county and pay the 
amount for which said sheriff or collector is liable to the Treasurer of the 
State, in such manner or at such place as he shall direct, on or before the third 
Monday of said month: Provided, the State Treasurer may extend the time on a 
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sufficient amount to cover the State tax on the land sales in each county to the 
first Monday in May. The commissioners shall forthwith report to the State 
Auditor the amount due from such accounting officer, setting forth therein the 
net amount due to each fund; and the Treasurer, upon a statement from the State 
Auditor, shall open an account against such officer and debit him accordingly. 
Upon the failure of the board of county commissioners to make this report to 
the State Auditor on or before the third Monday of January of each year, or if a 
report has been filed which is not correct and the commissioners fail to file an 
amended and corrected report within thirty days after being notified so to do 
by the State Auditor, the commissioners of such county shall each personally be 
liable to a penalty of one hundred dollars, and it shall be the duty of the State 
Auditor forthwith to institute an action in the county of Wake to enforce the 
same. ‘The sheriff or tax collector, in making his settlements as aforesaid, shall 
file with the commissioners a duplicate of the list required in this chapter. In 
such settlement the sheriff or other officer shall be charged with the amount of 
public tax as the same appears by the abstract of the taxables transmitted to the 
State Auditor; also with all double taxes on unlisted property by him received, 
and with other tax which he may have collected or for which he is chargeable. 
The State Auditor shall give to each sheriff or tax collector a certified statement 
embracing the subjects of taxation contained in both lists and the amount of tax 
on each subject which the sheriff or tax collector shall deposit with the clerk 
of the commissioners of his county for public inspection. The sheriffs and tax 
collectors shall receive five per cent on all taxes collected by them for State, 
county, township, school district, or other purposes whatsoever, up to the sum of 
fifty thousand dollars, and upon all such sums so collected by him in excess 
thereof he shall receive two and one-half per cent commission, and the sheriffs or 
tax collectors shall receive for their own use, in addition to other fees or salary 
received by them, a commission of five per cent on all privilege and license taxes 
collected under schedule B of the Revenue Act. and any provision in any iocai 
act in conflict with this provision is hereby repeaied. (Rev., s. 5245; 1917, c. 234, 
s. 101; 1919, c. 92, s. 101; C. S., s. 8042.) 

Local Modification.—Buncombe: C. S., s 
8042; Hyde: 1951, c. 655; 1953, c. 98; 1959, 
c. 979; Perquimans: 1943, c. 745. 


standing the office has been placed upon a 
salary basis for his successor. Commis- 
sioulers v. Bain, Lia) Ne ©, avin Oero. he 176 


Cross References.—For other provisions 
relating to settlement see § 105-390. As to 
sheriff’s duty to settle school tax, see § 
115-106 and note. 

Settlement Has Attributes of Contract.— 
An account stated and settlement between 
a county and its tax collector have the 
force of a contract, and operate as a bar to 
a subsequent accounting, except upon a 
specific allegation of fraud or mistake. 
Settle v. Doggett, 87 N. C. 203 (1882). 

Fees of Sheriff Regulated by Legislature. 
—The regulation of the sheriff’s fees is 
within the control of the legislature and 
may be reduced during the term of the in- 
cumbent. Commissioners v. Stedman, 141 
N. C. 448, 54 S. E. 269 (1906). 

Basis of Compensation Changed; Right 
of Outgoing Sheriff. — A sheriff whose 
term of office expires is entitled to collect 
the taxes on the lists in his hands and to 
receive commissions therefor, notwith- 


(1917). 

Same; Where Sheriff Re-elected.—Upon 
the re-election of the sheriff he receives 
only the salary fixed by the act of legisla- 
ture changing the basis of compensation. 
Miller vy. Deaton, 170 N. C. 386, 87 S. E. 
123 (1915). 

Drainage Assessments.—This section, al- 
lowing sheriffs a commission of 5 per cent 
on taxes collected, refers only to taxes col- 
lected for general zovernmental purposes, 
and not to assessments in drainage districts 
imposed for the special benefits to the 
lands therein. Commissioners v. Davis, 182 
N. C. 140, 108 S. E. 506 (1921). 

Action on Bond of Sheriff.—As to ac- 
tion under former statute, on wond of 
sheriff for failure to pay over taxes col- 
lected, see Commissioners v. Clarke, 73 N. 
C. 255 (1875). 

Applied in Barbour v. Goodman, 
C. 655, 101 S. E. (2d) 696 (1958). 


247 N. 
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SUBCHAPTER IV. LISTING OF AUTOMOBILES. 
ArvTicLé 35A. 


Listing of Automobiles in Certain Counties. 


§ 105-425. Listing by owner required. — Every owner of a motor ve- 
hicle in the counties specified herein shall list such motor vehicle for taxes in such 
counties at the same time residents of such counties are or may be required by 
law to list real and/or personal property for taxation. (1931, c. 392, s. 1.) 


§ 105-426. Commissioner of Motor Vehicles to furnish list of reg- 
istered automobiles to counties. — The Commissioner of Motor Vehicles 
shall furnish to the tax listing authorities of the counties enumerated in § 105- 
429, or to the tax collectors thereof, a list showing the names and addresses of 
all owners of motor vehicles in such counties as of January first in each year. 
The list shall also show the make, type and character of such motor vehicle and 
the date of registration thereof. This list shall be furnished as soon after the first 
day of January in each year as it can be prepared and furnished. ‘The cost of 
preparing such lists shall be paid by the authorities of the enumerated counties 
to which the lists are furnished. (1931, c. 392, s. 2.) 

Cross Reference.—For another provision Vehicles to furnish lists of motor vehicles 
relating to duty of Commissioner of Motor to county authorities, see § 105-315. 


§ 105-427. Listing by county authorities where owners fail to list. 
—The tax listing authorities of the counties specified herein shall compare said 
list of motor vehicle owners with the tax lists of such counties and if it appears 
that any owner of a motor vehicle has failed to list any motor vehicle registered 
in his name, it shall be the duty of such tax listing authorities or of the tax col- 
lectors of such counties to list such motor vehicle for purposes of taxation, to- 
gether with any other property of such person, and the tax collectors of such 
counties shall collect the taxes thereon in the same manner as other taxes of such 
counties. (1931, c. 392, s. 3.) 


§ 105-428. Basis of tax valuation.—All motor vehicles shall be valued 
or appraised for purposes of taxation upon the rule or standard of valuation es- 
tablished by “The Automobile Blue Book,” or any other standard of value which 
may be reasonable, equitable and just. (1931, c. 392, s. 4.) 


§ 105-429. Counties to which article applicable.—This article shall 
apply to the following counties: Alamance, Beaufort, Buncombe, Cabarrus, Cam- 
den, Caswell, Chowan, Clay, Cleveland, Columbus, Currituck, Duplin, Durham, 
Gates, Guilford, Halifax, Harnett, Henderson, Hertford, Iredell, Johnston, Lee, 
McDowell, Moore, Nash, Orange, Pasquotank, Perquimans, Pitt, Polk, Rowan, 
Rutherford, Swain, Watauga and Wayne. (1931, c. 392, s. 5; 1949, c. 64; 1957, 
e100. 1 ooo te jus} 

Editor’s Note.—The 1949 amendment in- The 1959 amendment inserted “Beau- 
serted “Clay” in the list of counties. fort” in the list of counties. 

The 1957 amendment inserted “Duplin” 
in the list of counties. 


SUBCHAPTER V. GASOLINE TAX, 


ARTICLE 36. 
Gasoline Tax. 


§ 105-430. Definitions; ‘‘motor fuel,’ ‘‘distributor.’’ — The follow- 
ing words, terms, and phrases hereinafter used for the purpose of this article are 
defined as follows: 
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(1) “Motor fuel” shall mean (i) all products commonly or commercially 
known or sold as gasoline (including casinghead and absorption or 
natural gasoline) regardless of their classification or uses; and (ii) 
any liquid prepared, advertised, offered for sale or sold for use as or 
commonly and commercially used as a fuel in internal combustion 
engines, which when subjected to distillation in accordance with the 
standard method of test for distillation of gasoline, naphtha, kerosene 
and similar petroleum products (American Society for Testing Ma- 
terials Designation D-86) shows not less than ten per centum (10%) 
distilled (recovered) below three hundred forty-seven degrees (347° ) 
Fahrenheit (one hundred seventy-five degrees (175°) Centigrade) 
and not less than ninety-five per centum (95%) distilled (recovered) 
below four hundred sixty-four degrees (464°) Fahrenheit (two hun- 
dred forty degrees (240°) Centigrade) ; with the exception that the 
term “motor fuel” shall not include commercial solvents which distill, 
by American Society for Testing Materials Method D-86, not more 
than nine (9) per centum at 176° F. and which have a distillation 
range of 125° F. or less, of liquefied gases which would not exist as 
liquids at a temperature of 60° Fahrenheit and a pressure of 14.7 
pounds per square inch absolute. 

(2) “Distributor” is any person, firm, association of persons, corporation, 
‘municipality, county, or other political subdivision or agency that has 
on hand or in his or its possession in this State, or that produces, re- 
fines, manufactures, or compounds such motor fuels in this State for 
sale, distribution, or use herein. (1927, c. 93, s. 1; 1931, c. 145, s. 
24; 1941, c. 376, s. 1.) 


Editor’s Note.—Public Laws 1921, c. 2, 
ss. 32-38, as amended by Public Laws 
1923, c. 263, s. 2, was codified as articls 3A 
of chapter 55 of volume 3 of the Consoli- 


The 1931 amendment extended the defi- 
nition of distributor to include “munic- 
ipality, county, or other political subdivi- 
sion or agency.” See note to § 105-434. 


The 1941 amendment changed subdivi- 
sion (1) of this section. For comment on 
amendment, see 19 N. C. Law Rev. 516. 


dated Statutes, containing §§ 2613(c)- 
2613(i). The said article was amended by 
Public Laws 1927, c. 93, and subsequent 
acts to read as it now appears in this arti- 
cle. 


§ 105-431. Purpose of article; double taxation not intended. — The 
purpose of this article is to provide for the payment and collection of a tax on 
the first sale of motor fuels when sold, or the use, when used, in this State; 
double taxation is not intended. Motor fuels manufactured, produced, or sold 
for exportation, and exported are not taxable and should not be included in the 
reports hereinafter required to be made by distributors. (1927, c. 93, s. 2; 1931, 
c. 145, s. 24.) 


§ 105-432. Sales in tank car shipments. — In the administration of this 
article the first sale shall not be construed to embrace the sale in tank car ship- 
ments from port terminals to licensed distributors within the State, but the tax 
hereinafter levied on such motor fuel shall be levied against and paid by such 
licensed distributor. (1927, c. 93, s. 21%; 1931, c. 145, s. 24.) 


§ 105-433. Application for license as distributor. — Any distributor 
engaged in business on April 1, 1931, shall, within thirty days thereafter, and 
any other distributor shall, prior to the commencement of doing business, file a 
duly acknowledged application for a license with the Commissioner of Revenue on 
a form prescribed and furnished by him setting forth the name under which such 
distributor transacts or intends to transact business within this State, the address 
of each place of business and a designation of the principal place of business. If 
such distributor is a firm or association, the application shall set forth the name 
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and address of each person constituting the firm or association, and if a corpo- 
ration, the names and addresses of the principal officers and such other informa- 
tion as the Commissioner of Revenue may require. Each distributor shall at the 
same time file a bond in such amount, not exceeding twenty thousand dollars ($20,- 
000) in such form and with such surety or sureties as may be required by the 
Commissioner of Revenue, conditioned upon the rendition of the reports and 
the payment of the tax hereinafter provided for. Upon approval of the applica- 
tion and bond, the Commissioner of Revenue shall issue to the distributor a non- 
assignable license with a duplicate copy for each place of business of said distrib- 
utor in this State, which shall be displayed in a conspicuous place at each such 
place of business and shall continue in force until surrendered or canceled. No 
distributor shall sell, offer for sale, or use any motor fuels within this State until 
such license has been issued. Any distributor failing to comply with or violating 
any of the provisions of this section shall be guilty of a misdemeanor and upon 
conviction thereof shall be fined not less than one hundred dollars ($100.00), nor 
more than five thousand dollars ($5,000.00), or imprisonment for not more than 
twenty-four months, or both. (1927, c. 93, s. 3; 1931, c. 145, s. 24.) 


§ 105-434. Gallon tax. — There is hereby levied and imposed a tax of 
seven cents per gallon on all motor fuels sold, distributed, or used within this 
State. The tax hereby imposed and levied shall be collected and paid by the dis- 
tributor producing, refining, manufacturing, or compounding within this State, or 
holding in possession within this State motor fuels for the purpose of sale, dis- 
tribution, or use within the State, and shall be paid by such distributor to the 
Commissioner of Revenue in the manner and at the times hereinafter specified. 
No county, city, or town, or political subdivision shall levy or collect any tax 
upon the sale or distribution of motor fuels herein defined. For the purpose of 
determining the amount of the tax, it shall be the duty of every distributor to 
transmit to the Commissioner of Revenue not later than the twentieth day of each 
month, upon forms prescribed and furnished by such Commissioner, a report un- 
der oath or affirmation showing the quantity of motor fuel sold, distributed, or 
used by such distributor within this State during the preceding calendar month, 
and such other information as the said Commissioner may require: Provided, that 
any distributor may, if he elects to do so, use as the measure of the tax levied and 
assessed against him by this section the gross quantity of motor fuel purchased, 
produced, refined, manufactured, and/or compounded by such distributor, plus the 
amount of motor fuel on hand at the beginning of the period when such method 
of computation is used, less a tare of two per cent (2%) on gross monthly re- 
ceipts of motor fuels not exceeding 150,000 gallons, and less a tare of one and one- 
half per cent (14%4%) on gross monthly receipts of such fuel in excess of 150,000 
gallons and not exceeding 250,000 gallons, and less a tare of one per cent (1%) 
on gross monthly receipts of such fuels in excess of 250,000 gallons. Provided, 
that if any licensed distributor who has elected to pay the tax levied herein on the 
amount of motor fuel purchased, produced, refined, manufactured, or compounded, 
in lieu of the amount sold, distributed, or used, shall lose any such fuel by rea- 
son of fire, lightning, flood, windstorm, wrecking of transportation conveyance, 
acts of war, or any accidental or providential cause, and such loss is clearly proved 
to the satisfaction of the Commissioner of Revenue, the amount of motor fuel lost 
shall be excluded from the measure of his tax. Provided, further, that the Com- 
missioner of Revenue shall have power under such rules and regulations as he 
may adopt for the purpose to refund to any nonlicensed distributor the tax on 
any motor fuel purchased by and delivered to him tax paid that is lost by fire, 
lightning, flood, windstorm, acts of war, or any accidental or providential cause, 
after it is delivered to him and before it is sold, but such loss must be clearly 
proved to the satisfaction of the Commissioner. (1927, c. 93, s. 4; 1929, c. 40, 
s. 1; 1931; ¢. 145, s..24; 1941" ec. 1657146311943) cv 1131949, «¢ A250 ;sameeam 
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Editor’s Note. — The first 1941 amend- 
ment added the two provisos at the end of 
this section. Prior to the second 1941 
amendment this section provided for a tare 
of one per cent. 

Prior to the 1943 amendment the last 
two provisos related only to losses by 
lightning, flood or windstorm. 

The 1949 amendment, which also made 
changes in §§ 105-435 and 105-449, in- 
creased the tax from six to seven cents per 
gallon, the additional tax becoming effec- 
tive January 1, 1950. The amendatory act 
provides: “The additional one cent (1c) 
per gallon tax provided for in this section 
shall be applied exclusively to the payment 
of the principal of and the interest on the 
two hundred million dollars State of North 
Carolina Secondary Road Bonds and as 
herein further provided in sec. 16 of this 
act. 

Excise and Not Property Tax. — The 
State gasoline tax is an excise and not a 
property tax. Stedman v. Winston-Salem, 
204 N. C. 203, 167 S. E. 813 (1933). 


Tax May Be Levied on Political Subdi- 
vision.— Under the provisions of our Con- 
stitution, Art. V, § 5, the General As- 
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sembly is prohibited from levying a prop- 
erty tax on property owned by municipa! 
corporations, but the prohibition does not 
extend to excise taxes, and under the pro- 
visions of this section, a municipality is 
liable for the gasoline tax on gasoline 
bought by it in bulk and distributed by it 
to its various departments for use in its 
governmental functions. Stedman v. Win- 
ston-Salem, 204 N. C. 203, 167 S. E. 813 
(1933). 


Prior to the 1931 amendment the statute 
did not expressly include a municipality or 
political subdivision of the State within the 
definition of distributor, as it does now. 
See § 105-430. Consequently, in O’Berry 
v. Mecklenburg County, 198 N. C. 357, 151 
S. E. 880 (1930), it was held that a county 
was not a distributor and was not liable 
for the tax on motor fuel used by such 
county in the discharge of its governmental 
functions. Perhaps, as a result of that de- 
cision, the General Assembly in 1931 ex- 
pressly included a municipality and county 
within the definition of a distributor. Sted- 
man vy. Winston-Salem, 204 N. C. 203, 167 
S: BE. 813 (1933). 


§ 105-435. Tax on fuels not within definition; manner of collec- 


tion; from whom collected.—(a) Every person who owns or operates over 
the highways of this State, any motor vehicle propelled by a motor which uses 
any product not included within the definition of “motor fuels’ hereinbefore set 
out to generate power for the propulsion of said vehicle, shall pay to the Commis- 
sioner of Revenue, for the use of the highways of this State, a tax of seven cents 
(7c) per gallon on the fuel used in such vehicle upon the highways of this State. 

(b) Notwithstanding any provisions of subsection (a) to the contrary, the tax 
levied with respect to the special fuels therein described shall be collected in the 
manner and from the persons as set out in article 36A of chapter 105 of the 
General Statutes. (1941, c. 376, s. 2; 1949, c. 1250, s. 13; 1951, c. 838; 1955, c. 
B22 5525)) 

Editor’s Note.—The 1949 amendment in- 
creased the tax in subsection (a) from six 
to seven cents per galion. 

The 1951 amendment changed subsec- 
tion (b), and added former subsections (f) 
through (j). 


§ 105-436. Payment of tax.—Every distributor, at the time of making 
the report required by § 105-434, shall pay to the Commissioner of Revenue, the 
amount of tax due for the month covered by such report. The tax so paid shall 
be transferred promptly by the said Commissioner to the State Treasurer as other 
receipts of his office and the State Treasurer shall place the same to the credit of 
the “State Highway Fund.” (1927, c. 93, s. 5; 1931, c. 145, s. 24.) 

§ 105-437: Repealed by Session Laws 1963, c. 1169, s. 6, effective July 1, 
1963. 

Cross Reference.—As to administrative, to taxes levied under this subchapter, see 
penalty and remedy provisions applicable § 105-269.3. 


§ 105-438. Record of transactions.—Every distributor of motor fuels 
shall keep a record of all such fuels purchased, received, sold, delivered or used 


607 


The 1955 amendment rewrote subsection 
(b) and struck out all subsections follow- 
ing (b). 
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by him, which shall include the number of gallons so purchased, received, sold, 
delivered, or used, and the dates of such purchases and sales, which records shall 
be preserved for a period of two years and shall at all times during the business 
hours of the day be subject to inspection by the Commissioner of Revenue or his 
deputies, or such other officers as may be duly authorized by said Commissioner. 
(1927 1993, 5.8 1931%c, 145565245) 


§ 105-439. Rebates for fuels sold to U. 8. government or for use in 
aircraft. — The Commissioner of Revenue is authorized under such rules and 
regulations as he may adopt for that purpose, to relieve any distributor from the 
payment of the tax herein levied for any motor fuels sold to the United States 
government, and/or gasoline of such quality that it is not adapted for use in ordi- 
nary automotive vehicles, but is designed for and sold and used exclusively in air- 
craft motors, when it appears to the satisfaction of the Commissioner of Revenue 
that the tax herein imposed has not been added to the sale price of such motor 
fuel, and the Commissioner of Revenue is likewise authorized to refund by war- 
rant drawn upon the State Treasurer to the person paying the same, any tax paid 
under the provisions of this article which constitutes an unlawful burden upon 
interstate commerce, in conflict with the provisions of the Constitution of the 
United States: Provided, that any claims for such rebate, which are not filed with 
the Commissioner of Revenue in accordance with forms to be provided by the 
Commissioner of Revenue within sixty days after the payment of said tax, shall 
be deemed to have been waived. (1931, c. 145, s. 24.) 


§ 105-440. Penalty for making false claim for rebate.—Any person 
who shall willfully make any false or fraudulent report as the basis for claim for 
rebate or deduction under the provisions of this article, shall be guilty of a misde- 
meanor, and upon conviction shall be fined and imprisoned in the discretion of 
the court. (1927, c. 93, s. 10; 1931, c. 145, s. 24.) 


§ 105-441. Enumeration of acts constituting misdemeanor; can- 
cellation of license and bond.—Any distributor who shall fail, neglect, or re- 
fuse to make the reports herein required or pay the taxes herein imposed, or who 
shall refuse to permit the Commissioner of Revenue or any agent appointed by 
him, to examine the books and records of such distributor pertaining to the motor 
fuels made taxable by this article or who shall make any false, or fraudulent re- 
port or statement hereunder, or who does, or attempts to do, anything whatso- 
ever to avoid a full disclosure of the quantity of motor fuels sold, distributed or 
used within this State shall be guilty of a misdemeanor, and, on conviction, shall 
be fined not less than one hundred dollars ($100.00) and not more than five thou- 
sand dollars ($5,000.00) or, in the case of an individual or the officer or employee 
charged with the duty of making such report for a corporation, to be imprisoned 
not exceeding twenty-four months, or both; and the Commissioner of Revenue 
may forthwith cancel the license of such distributor and notify him in writing of 
such cancellation by registered mail to be sent to his last known address. In the 
event that the license of any distributor is cancelled as above provided, and in the 
event such distributor shall have paid to the State of North Carolina all the taxes 
due and payable by him under this article, together with any and all penalties ac- 
cruing under the provisions of this article, then the Commissioner of Revenue 
shall cancel and surrender the bond theretofore filed by said distributor. (1927, 
c. 93, s. 115 1931, ¢/ 145,98 224351933) ¢.-544, s110.) 


§ 105-442. Actions for tax; double liability. — If any person, firm or 
corporation shall fail to pay the amount of tax levied in § 105-434 within the time 
specified in § 105-436 it shall be the duty of the Commissioner of Revenue to pro- 
ceed at once to enforce the payment of said tax, and to this end the Commissioner 
of Revenue shall have and may exercise all the remedies provided in the revenue 
laws of the State for enforcing payment of other taxes, including the right of ex- 
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ecution through the sheriffs of the several counties of the State upon any property 
of the delinquent taxpayer, and shall, with the assistance of the Attorney General 
whenever necessary, bring appropriate action in the courts of the State for the re- 
covery of such tax. If it shall be found as a fact that such failure to pay was will- 
ful on the part of such person, firm or corporation, judgment shall be rendered 
against such person, firm or corporation for double the amount of tax found to be 
due, together with interest, and the amount of taxes and penalties shall be paid in- 
to the State treasury to the credit of the State Highway Fund. All remedies which 
now or may hereafter be given by the laws of the State of North Carolina for 
the collection of taxes are expressly given herein for the collection of taxes lev- 
ied in this article or of judgment recovered under authority of this article. It 
shall also be the duty of the Commissioner of Revenue to revoke the license of 
any licensed distributor who shall refuse, fail or neglect to pay the taxes levied in 
§ 105-434 within the time specified in § 105-436, and whose account shall re- 
main delinquent for any part of said tax for ten days thereafter. (1927, c. 93, 
SH12 +1931] 90814576.124;1933, e7137)isi1.) 
Editor’s Note.—The 1933 amendment re- 
wrote this section. 


§ 105-443: Repealed by Session Laws 1963, c. 1169, s. 5, effective July 1, 
63. 


§ 105-444. License constitutes distributor trust officer of State for 
collection of tax.—The licensing of any person, firm or corporation as a whole- 
sale distributor of gasoline shall constitute such distributor an agent or trust offi- 
cer of the State for the purpose of collecting the tax on the sale of gasoline im- 
posed in this article. If any person, firm or corporation who or which adds the 
amount of the tax levied in this article to the customary market price for gasoline 
and/or special fuels and collects the same, shall fail to remit the gasoline and/or 
special fuels tax to the Commissioner of Revenue as provided herein, such failure 
shall be a misdemeanor, and any individual, partner or officer or agent of any as- 
sociation, partnership or corporation who shall fail to remit the tax so collected 
as herein provided when it is his duty to do so shall be guilty of a misdemeanor, 
and upon conviction shall be fined or imprisoned in the discretion of the court. 
O1933- cal 37,180 14195 lF.c/ 838.) 

Editor’s Note.—The 1951 amendment re-___ ing failure to remit the amount of the tax 
wrote the second sentence, making it ap- a misdemeanor instead of a felony. 
plicable to dealers in special fuels and mak- 


§ 105-445. Application of proceeds of gasoline tax. — The fund de- 
rived from the tax herein levied shall be for the exclusive uses of the purposes 
set out in this article, and disbursed on vouchers drawn by the State Highway 
Commission in accordance with the acts of the General Assembly dealing with the 
subject matter herein referred to. (1931, c. 145, s. 24; 1933, c. 172, s. 17.) 

Editor’s Note. — By virtue of § 136-1.1 have been substituted for “State Highway 
the words “State Highway Commission” and Public Works Commission.” 


§ 105-446. Tax rebate on fuels not used in motor vehicles on high- 
ways.—Any person, association, firm, or corporation, who shall buy any motor 
fuels, as defined in this article, for the purpose of use, and the same is actually 
used, for other than the operation of a motor vehicle designed and licensed for 
use upon the highways shall be reimbursed at the rate of six cents per gallon of 
the amount of such tax or taxes paid under this article upon the following con- 
ditions and in the following manner: 

(1) On or before September 30, 1962, application for reimbursement, as 
provided in this section on taxes paid under this article for the period 
from January 1, 1962, through June 30, 1962, and thereafter on or 
before September 30 of any subsequent fiscal year ending the preced- 
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ing June 30 application for reimbursement as provided in this section 
on taxes paid under this article for the preceding fiscal year shall be 
filed with the Commissioner of Revenue. Such application shall be 
made upon such forms as the Commissioner of Revenue shall prescribe 
and the Commissioner of Revenue is hereby authorized to prescribe 
different forms of application for the several classes of uses for which 
said fuels may have been purchased, provided that as to all such ap- 
plications for reimbursement the applicant shall be required to state 
whether or not such applicant has filed a North Carolina income tax 
return with the Commissioner of Revenue, and all such applications 
shall be sworn before an officer authorized to administer oaths; pro- 
vided, however, that said application shall show on its face that the 
purchase price of the motor fuel therein referred to has been paid by 
applicant or that the payment of said purchase price has been secured 
to the seller’s satisfaction. 


(2) The Commissioner of Revenue shall have authority to issue rules and 


regulations as to how claims shall be filed and the information that 
shall be submitted with said claims and the records required to sup- 
port said claims. 


(3) If, upon the filing of such application, the Commissioner of Revenue 


shall be satisfied that the same is made in good faith and that the mo- 
tor fuels upon which said tax refund is requested have been or are 
to be used exclusively for purposes as set forth in said application and 
for purposes other than the operation of a motor vehicle designed and 
licensed for use upon the highway, he shall issue to such applicant a 
warrant upon the State Treasurer for the tax refund. 


(4) If the Commissioner of Revenue shall be satisfied that the applicant for 


any refund authorized by this section has collected or sought to col- 
lect any refund of tax or taxes on fuels used in a motor vehicle de- 
signed and licensed for use on the highways, he shall issue to such 
applicant notice to show cause why such application should not be dis- 
allowed, which notice shall state a time and place of hearing upon 
said notice. If upon such hearing the Commissioner shall find as a fact 
that such applicant has collected or sought to collect any refund on 
fuels which have been used in a motor vehicle designed and licensed 
for use on the highways, he shall disallow the application in its en- 
tirety and the applicant shall be required to repay all tax or taxes which 
have been refunded to him on said application. 


(5) Any applicant for a refund may seek administrative review or appeal 


from the decision of the Commissioner of Revenue under the provi- 
sions of G. S. 105-241.2, 105-241.3 and 105-241.4. 


(6) The Commissioner of Revenue is hereby authorized and directed, if at 


any time in his opinion there is reason to doubt the accuracy of the 
facts set forth in any application for tax refund to refer the matter to 
any agent of the Department of Revenue, and such person so desig- 
nated shall make a careful investigation of all the facts and circum- 
stances relating to said application in the use of the motor fuels there- 
in referred to, and shall have a right to have access to the books and 
records of any retailer or distributor of motor fuel products for the 
purpose of obtaining the necessary information concerning such mat- 
ters, and shall make due report thereof to the Commissioner of Reve- 
nue 


(7) If any court of last resort shall hold that the provisions for refund here- 


in set out shall render the levying and collecting of the tax herein- 
before provided invalid, it is the intention of the General Assembly 
that such provisions for refund shall be annulled and the tax shall be 
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levied without any provisions for such refund and that this article shall 
be so construed. 

Any person making a false application or affidavit for the purpose of securing 

a refund to which he is not entitled under the provisions of this section shall be 

guilty of a misdemeanor and upon conviction thereof shall be fined not exceeding 

five hundred dollars ($500.00) or imprisoned not exceeding two years, in the dis- 

cretion of the court. (1931, c. 145, s. 24; c. 304; 1933, c. 211; 1937, c. 111; 1941, 

e1s15 219430 125%7°1955;°0r 1350, s? 24; 1957, ch 1236, s 1; 11961; cet 480,' 668.) 


Editor’s Note.—The 1955 amendment re- The first 1961 amendment, effective 


wrote the former provision relating to re- 
view or appeal. 

The 1957 amendment, which rewrote 
this section as changed by prior amend- 
ments, provided that its former provisions 
shall remain in effect for the purpose of 
authorizing refunds of taxes paid on mo- 


July 1, 1962, rewrote the first sentence of 
subdivision (1) by changing the dates 
mentioned therein and substituting “fiscal 
year” for “calendar year” and the second 
1961 amendment, effective July 1, 1961, 
added the proviso at the end of subdivi- 
sion (1). 


tor fuels purchased prior to July 1, 1957. 


§ 105-446.1. Refunds of taxes paid by counties and municipalities. 
—The State Highway Commission, counties and municipal corporations shall be 
entitled to be reimbursed at the rate of six cents (6¢) per gallon of the tax lev- 
ied by § 105-434 of the General Statutes upon the filing of a statement with the 
Commissioner of Revenue, sworn to by the Director of Highways or the mayor, 
city manager or other municipal officer designated by the governing body of the 
municipality, or the chairman of the board of county commissioners, or other 
county officer designated by the board of county commissioners, showing the num- 
ber of gallons of fuel purchased and used by the Highway Commission, the mu- 
nicipality or the county on which the tax levied by § 105-434 of the General Stat- 
utes has been paid. All claims for refunds for tax or taxes for motor fuels under 
the provisions of this section shall be filed with the Commissioner of Revenue on 
forms to be prescribed by him, on or before the last day of January, April, July, 
and October of each year, and at such periods only, and shall cover only the mo- 
tor fuels so used during the quarterly period immediately preceding the month 
in which such application is filed. (1957, c. 1226.) 


§ 105-447. Reports of carriers.—Every person, firm or corporation en- 
gaged in the business of, or transporting motor fuel, whether common carrier or 
otherwise, and whether by rail, water, pipe line or over public highways, either in 
interstate or in intrastate commerce, to points within the State of North Carolina, 
and every person, firm or corporation transporting motor fuel by whatever man- 
ner to a point in the State of North Carolina from any point outside of said State 
shall be required to keep for a period of two years from the date of each delivery 
records on forms prescribed by, or satisfactory to, the Commissioner of Revenue 
of all receipts and deliveries of motor fuel so received or delivered to points with- 
in the State of North Carolina, including duplicate original copies of delivery 
tickets or invoices covering such receipts and deliveries, showing the date of the 
receipt or delivery, the name and address of the party to whom each delivery is 
made, and the amount of each delivery; and shall report, under oath, to the Com- 
missioner of Revenue, on forms prescribed by said Commissioner of Revenue, all 
deliveries of motor fuel so made to points within the State of North Carolina. 
Such reports shall cover monthly periods, shall be submitted within the first ten 
days of each month covering all shipments transported and delivered for the pre- 
vious month, shall show the name and address of the person to whom the deliv- 
eries of motor fuel have actually and in fact been made, the name and address of 
the originally named consignee if motor fuel has been delivered to any other than 
the originally named consignee, the point of origin, the point of delivery, the date 
of delivery, and the number and initials of each tank car, and the number of gal- 
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lons contained therein if shipped by rail; the name of the boat, barge or vessel, 
and the number of gallons contained therein, and the consignor and consignee if 
shipped by water; the license number of each tank truck and the number of gal- 
lons contained therein, and the consignor and consignee if transported by motor 
truck; if delivered by other means the manner in which such delivery is made; 
and such other additional information relative to shipments of motor fuel as the 
Commissioner of Revenue may require: Provided, that the Commissioner of Rev- 
enue may modify or suspend the provisions of this section with regard to reports 
of interstate or intrastate shipments or deliveries upon application of any licensed 
distributor: Provided, also, that the Commissioner of Revenue shall have full 
power to require any distributor to make additional reports and to produce for 
examination duplicate originals of delivery tickets or invoices covering both re- 
ceipts and deliveries of products as herein provided. The reports herein provided 
for shall cover specifically gasoline, kerosene, benzine, naphtha, crude oil, or any 
distillates from crude petroleum. Any person, firm or corporation refusing, fail- 
ing or neglecting to make such report shall be guilty of a misdemeanor, and upon 
conviction shall be fined or imprisoned in the discretion of the court. (1929, c. 
230 1 O33 2CRl3/:a 1.) 

Editor’s Note. — The 1933 amendment 
struck out this section as it formerly read 
and substituted the above in lieu thereof. 


§ 105-448. Forwarding of information to other states. — The Com- 
missioner of Revenue of the State of North Carolina shall, upon request duly re- 
ceived from the officials to whom are intrusted the enforcement of the motor fuel 
tax laws of any other state, forward to such officials any information which he 
may have in his possession relative to the manufacture, receipt, sale, use, trans- 
portation or shipment by any person of motor fuel. (1933, c. 137, s. 1.) 


§ 105-449. Exemption of gasoline used in public school transporta- 
tion; false returns, etc. — (a) Any person, firm or corporation holding a 
North Carolina State contract for the sale of gasoline to be used in public school 
transportation in North Carolina shall invoice gasoline so sold and delivered to 
the county or city boards of education at the prevailing contract price, less the 
State tax on gasoline. A copy of such invoice showing the board of education to 
whom the gasoline is delivered, the kind of gasoline sold, the gallons sold, and 
the contract price per gallon, shall be submitted to the North Carolina Depart- 
ment of Revenue each month, supported with an official purchase order from the 
board or boards of education, which invoice or invoices and supporting purchase 
order shall exempt the gasoline purchased by said board or boards of education 
for use in North Carolina public school transportation from the seven cents tax 
per gallon State gasoline tax. 


(b) The Commissioner of Revenue of North Carolina is hereby authorized and 
directed to accept such invoices and supporting purchase orders, duly notarized, 
in lieu of the seven cents per gallon tax imposed by the laws of North Carolina 
upon said gasoline: Provided, when any authorized dealer has already paid the 
State gasoline gallon tax and furnishes the Commissioner of Revenue with proper 
invoices and supporting purchase orders as required in subsection (a) of this sec- 
tion, then such dealer shall be entitled to a refund by the Commissioner of Reve- 
nue of seven cents per gallon from the gasoline fund for each gallon so sold ané 
delivered to the county and city boards of education for use in public school trans- 
portation in school busses, service trucks, and gasoline delivery wagons used only 
for school purposes. 

(c) It is the intent and purpose of this section to relieve gasoline used in the 
public school system of North Carolina from the seven cents gasoline tax now im- 
posed by the State and thereby to that extent reduce the cost of public school 
transportation. 
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(d) The gasoline tax exemption provided by this section shall include gaso- 
line sold for use in automobiles owned by the school boards and furnished to school 
superintendents to be used only on official business, in public school activities 
busses, driver training vehicles, bookmobiles belonging to or operated by county 
libraries and in public school trucks, vehicles and implements used in public school 
buildings and grounds maintenance and repair as well as gasoline sold for use in 
school service trucks used to service school busses. 

(e) Any person making a false return or affidavit for the purpose of securing 
a refund to which he is not entitled under the provisions of this section shall be 
guilty of a misdemeanor, and upon conviction thereof shall be fined not exceed- 
ing five hundred dollars ($500.00), or imprisoned not exceeding two years, in the 
discretion of the court. (1941 c. 119; 1949, c. 1250, s. 13; 1959, c. 155.) 


Editor’s Note. — The 1949 amendment to city boards of education in subsections 
substituted “seven cents” for “six cents” (a) and (b), redesignated former subsec- 
in subsections (a), (b) and (c). See note tion (d) as (e) and inserted present sub- 
to § 105-434. section (d). 


The 1959 amendment inserted references 


ARTICLE 360A. 
Special Fuels Tax. 


§ 105-449.1. Short title.—This article shall be known and may be cited 
as the “Special Fuels Tax Act.” (1955, c. 822, s. 1.) 


§ 105-449.2. Definitions. — The following words, terms and phrases as 
used in this article, for the purposes thereof, hereby defined as follows: 


(1) “Commissioner” shall mean the Commissioner of Revenue. 


(2) ‘Motor vehicles” shall mean and include all vehicles, engines, machines 
or mechanical contrivances which are propelled by internal com- 
bustion engines or motors upon which or by which any person or 
property is or may be transported or drawn upon a public highway. 


(3) “Fuel’’ or “fuels” shall mean and include all combustible gases and 
liquids, used, purchased or sold for use in an internal combustion 
engine or motor for the generation of power to propel motor vehicles 
on the public highways, except such fuels as are subject to the tax 
imposed by G. S. 105-434. 


(4) “Highway” shall mean and include every way or place of whatever 
nature open to the use of the public for purposes of vehicular travel 
in this State, including the streets and alleys in towns and cities. 


“c 2 ” ° ° 
(5) “Person” shall mean and include natural persons and partnerships, 
firms, associations and corporations. 


(6) “Use” shall mean and include, in addition to its original meaning, the 
receipt of fuel by any person into the fuel supply tank of a motor 
vehicle or into a receptacle for which fuel is supplied by any person 
to his own or other motor vehicles. 


(7) “User” shall mean and include any person who owns or operates any 
Diesel propelled motor vehicle or vehicles licensed under the motor 
vehicle laws of this State and who does not maintain storage facili- 
ties for fueling such vehicles. All such users shall be licensed here- 
under. 

(8) “User-seller’”” means any person who maintains storage facilities in ex- 
cess of 100 gallons and stores fuel therein, and who dispenses such 
fuel into the fuel tanks of, or attached to, motor vehicles and shall in- 
clude any such person who so dispenses fuel for consumption in such 
motor vehicles owned, leased or operated by him. 
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(9) “Supplier” means any person who sells or delivers fuel to a user-seller 
as herein defined for resale or use; and any person who imports fuel 
into the State other than in the usual tank or receptacle connected 
with the engine of the motor vehicle in the operation of which the 
fuel is to be consumed, and uses the same in a motor vehicle owned 
or operated by such person. 

(10) “Peddler” means any person who neither owns nor operates stationary 
storage facilities, and who transports fuel from place to place in any 
vehicle having thereon any tank or other container of more than 100 
gallons capacity, and sells or offers to sell fuel and deliver the same 
from such vehicle to any user-seller or user as herein defined, and 
such peddler shall be deemed a supplier and as such be subject to all 
applicable provisions of this article. 

(11) “Liquid” means any substance which is liquid at temperature in ex- 
cess of 60 degrees F. and a pressure of 14.7 pounds per square inch 
absolutes (1055. cMocanonel,) 


§ 105-449.3. Requirements of licenses.—(a) It shall be unlawful for 
any person to sell or deliver fuel within this State to a user-seller as herein de- 
fined unless such person is the holder of an uncancelled license as a supplier 
issued by the Commissioner. 

(b) It shall be unlawful for any person to maintain storage facilities for fuel 
and dispense fuel therefrom into any fuel tank attached to a motor vehicle unless 
such person is the holder of a license as a user-seller issued by the Commis- 
sioner. 

(c) It shall be unlawful for any peddler to sell or offer for sale any fuel un- 
less he is the holder of an uncancelled supplier’s license issued by the Commis- 
stonérs (4955; 64822, S815) 


§ 105-449.4. Application for license.—To procure such license every 
supplier shall file with the Commissioner an application upon oath in such form 
as the Commissioner may prescribe setting forth the name and address of the 
supplier and such other information as the Commissioner may require. (1955, 
razzie) 


§ 105-449.5. Supplier to file bond.—A supplier’s license shall not be 
issued until the applicant has filed with the Commissioner a bond in the ap- 
proximate sum of three times the average monthly tax due to be paid by such 
supplier, but the amount of the bond shall in no case be less than five hundred 
dollars ($500.00) nor more than twenty thousand dollars ($20,000.00). Such 
bond shall be in such form and with such surety or sureties as may be required 
by the Commissioner, conditioned upon making proper reports and paying the 
tax provided for in this article, and otherwise complying with the provisions of 
this article: Provided, however, that a licensed distributor who has already fur- 
nished a bond under the provisions of G. S. 105-433 shall not be required to 
furnish any additional bond by reason of this section, but the terms of such 
bond may be altered so as also to include compliance with the provisions of 
this article as a condition thereof. The bonds provided for pursuant to this 
section shall be made payable to the State. (1955, c. 822, s. 1.) 


§ 105-449.6. When application may be denied.—In the event that: 
(1) Any application for a supplier’s license shall be filed by any person 
whose license shall at any time theretofore have been cancelled for 
cause by the Commissioner, or 
(2) The Commissioner shall be of the opinion that such application is not 
filed in good faith, or 
(3) Such application is filed by some person as a subterfuge for the real 
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person in interest whose license or registration shall theretofore 
have been cancelled for cause by the Commissioner : 

Then and in any of such events the Commissioner after a hearing of which 
the applicant shall have been given five days’ notice in writing and in which the 
applicant shall have the right to appear in person or by counsel and present 
testimony, may refuse to issue a license to such person. (1955, c. 822, s. 1.) 


§ 105-449.7. Issue of supplier’s license. — The application in proper 
form having been accepted for filing, and the other conditions and requirements 
of this article having been complied with, the Commissioner shall issue to such 
supplier a license and such license shall remain in full force and effect, unless 
cancelled as provided in this article. (1955, c. 822, s. 1.) 


§ 105-449.8. License not assignable.—The license so issued by the 
Commissioner shall not be assignable and shall be valid only for the supplier in 
whose name issued. (1955, c. 822, s. 1.) 


§ 105-449.9. License required of user or user-seller; application; 
termination.—After June 30, 1955, no user or user-seller, as defined in this 
article, shall use, sell or deliver fuel unless he has secured a license from the 
Commissioner. Such license shall be issued upon the furnishing by the applicant 
of such reasonable information as shall be required by the Commissioner, and 
shall continue in full force and effect, unless cancelled as provided by this article. 
M5), Chocz, Ss. It) 


§ 105-449.10. Records and reports required of user-seller or user. 
—FEach user-seller or user licensed under this article shall keep such records and 
make such reports to the Commissioner as shall be prescribed under regulations 
promulgated by the Commissioner. Such records and reports shall be such as are 
adequate to show all purchases, sales, deliveries and use of fuel by such seller or 
user, provided that persons licensed as users shall file such reports quarterly on 
or before the twenty-fifth day of the month immediately following the end of the 
agarter) (1955, ic5822,, s.)1.) 


§ 105-449.11. Display of license.—Suppliers’ and user-sellers’ licenses 
so issued shall be displayed conspicuously by the licensee at his principal place of 
business. Each peddler shall display his license or an official duplicate thereof on 
each motor vehicle used by him for the sale or delivery of fuel. (1955, c. 822, 
eg A) 


§ 105-449.12. Record of licenses. — The Commissioner shall keep and 
file all applications with an alphabetical index thereof, together with a record of 
all licensed suppliers and user-sellers. (1955, c. 822, s. 1.) 


§ 105-449.13. Commissioner to furnish licensed supplier with list 
of licensed user-sellers. — The Commissioner shall upon request furnish to 
each licensed supplier a list showing the name and business address of each li- 
censed user-seller as of the beginning of each fiscal year, and shall thereafter, 
during such year, supplement such list monthly. (1955, c. 822, s. 1.) 


§ 105-449.14. Power of Commissioner to cancel licenses.—If a li- 
censee shall at any time file a false report of any data or information required 
by this article, or shall fail, refuse or neglect to file any report as required by this 
article, or to pay the full amount of any tax required by this article, or if a sup- 
plier fails to keep accurate records of quantities of fuel received, produced, re- 
fined, manufactured, compounded, sold or used in this State, or if a user-seller 
fails to maintain accurately any required records, the Commissioner may forth- 
with cancel his license and notify him in writing of such cancellation by reg- 
istered mail sent to his last address appearing on the files of the Commissioner. 
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The Commissioner may cancel any license upon the written request of the li- 
censee, (1955829822, voi1.) 


§ 105-449.15. Discontinuance as a licensed supplier. — Whenever 
any person ceases to be a supplier within the State by reason of the discontin- 
uance, sale or transfer of the business of such supplier, such supplier shall notify 
the Commissioner in writing at the time the discontinuance, sale or transfer takes 
effect. Such notice shall give the date of discontinuance and, in the event of a 
sale or transfer of the business, the date thereof and the name and address of the 
purchaser or transferee thereof. All taxes for which such supplier has become li- 
able under this article, although not yet due and payable under other provisions 
of this article, shall, notwithstanding such provisions, become due and payable 
concurrently with such discontinuance, sale or transfer and any such supplier 
shall make a report and pay all such taxes, interest and penalties and surrender 
to the Commissioner the license certificate theretofore issued to such supplier by 
the Commissioner. 


Unless the notice above provided for shall have been given to the Commis- 
sioner as above provided, such purchaser or transferee shall be liable to the State 
for the amount of all taxes, penalties and interest under this article accrued 
against any such supplier so selling or transferring his business on the date of 
such sale or transfer, but only to the extent of the value of the property there- 
by acquired from such supplier. (1955, c. 822, s. 1.) 


§ 105-449.16. Levy of tax; purposes.—A tax at the rate of seven cents 
(7c) per gallon is hereby imposed upon all fuel sold or delivered by any sup- 
plier to any licensed user-seller, or used by any such supplier in any motor ve- 
hicle owned, leased or operated by him, or delivered by such supplier directly 
into the fuel supply tank of a motor vehicle, or imported by a user-seller into, 
or acquired tax free by a user-seller or user in this State for resale or use for 
the propulsion of a motor vehicle. For the purpose of this section, “imported” 
shall not include fuels brought into this State in the usual tank or receptacle 
connected with the engine of a motor vehicle. The primary purposes of this levy 
and this article are to provide a more efficient and effective method of collecting 
the tax now imposed and collected pursuant to G. S. 105-435, by providing for 
the collection of said tax from the supplier instead of the user. The tax herein 
provided for is levied for the same purposes as the tax provided for in G. S. 
105-435. It is not intended that the tax collected pursuant to this article shall be 
in addition to that provided in G. S. 105-435, but the payment of the tax as 
provided by this article shall be deemed conclusively to constitute a compliance 
with the provisions of G. S. 105-435. The seven cents (7c) per gallon tax, 
hereinabove provided for, shall be subject to the provisions of section 13 of chap- 
ter 1250 of the Session Laws of 1949, relating to G. S. 105-435, in that one 
cent (Ic) out of every said seven cents (7c) tax per gallon shall be applied 
exclusively to the payment of the principal of and the interest on the two hun- 
dred million dollars ($200.000,000.00) State of North Carolina Secondary Road 
Bonds therein provided for and as further provided in said chapter 1250 of the 
Session Laws of 1949. (1955, c. 822, s. 1.) 


§ 105-449.17. Certain exempt sales. — Sales of fuels to a user-seller 
shall be exempt from the tax levied under the provisions of this article when such 
user-seller purchases said fuel for non-highway uses or for sale for non-highway 
use and maintains storage facilities for such fuel separate and apart from facili- 
ties servicing motor vehicles, providing such storage facilities are plainly marked 
in such manner as the Commissioner may prescribe to indicate that non-taxpaid 
fuel is contained therein. Suppliers shall make reports of such sales, in such form 
as the Commissioner may require, each month on monthly tax report forms. 
Each user-seller shall maintain such records as the Commissioner may prescribe 
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of all non-taxpaid fuel purchased pursuant to this section. All records of non- 
taxable sales and purchases made pursuant to this section shall be subject to 
audit by deputies, employees or other agents of the Commissioner. (1955, c¢. 
Bae, See) 


§ 105-449.18. Liability of unlicensed person for tax on non-tax- 
paid fuels sold or delivered to others than licensees. — Any person who 
shall, while not licensed under this article, deliver to persons or firms other than 
licensees under this article, any special fuels upon which the tax due hereunder 
has not been paid and which such person knows, or reasonably should know, is to 
be used or sold for the purpose of propelling motor vehicles on the public high- 
ways shall be liable for the tax imposed by this article. (1955, c. 822, s. 1.) 


§ 105-449.19. Tax reports; computation and payment of tax.—On 
or before the twenty-fifth day of each calendar month, each supplier of liquid fuel 
shall render to the Commissioner a statement on forms prepared and furnished 
by the Commissioner, which shall show the quantity of fuel on hand on the first 
and last days of the preceding calendar month, the quantity received during the 
month and the quantity sold to user-sellers; and each supplier of fuels which are 
not liquid shall keep such records and make such reports of inventory as the 
Commissioner shall by regulation prescribe in order to show accurately the quan: 
tity of such fuel used by such supplier or sold to user-sellers and pay a tax there- 
on which as calculated by the Commissioner, would be equivalent to the seven 
cents (7¢) per gallon tax levied on liquid fuels. Each such supplier shall at the 
time of rendering such report pay to the Commissioner the tax or taxes herein 
levied during the preceding calendar month. (1955, c. 822, s. 1.) 


§ 105-449.20. When Commissioner may estimate fuel sold, de- 
livered or used.—Whenever any person shall neglect or refuse to make and 
file any report for any calendar month as required by this article or shall file an 
incorrect or fraudulent report, the Commissioner shall determine, from any 1n- 
formation obtainable, the number of gallons of fuel with respect to which the 
person has incurred liability under the special fuels tax laws of the State. (1955, 


GEnz2, S:*1..) 


§ 105-449.21. Report of purchases by user-seller.—On or before the 
twenty-fifth day of each calendar month, each user-seller not otherwise licensed 
as a supplier shall render to the Commissioner a statement on forms furnished 
by the Commissioner, which shall be signed by the user-seller. The statement 
shall show the quantity of fuel on hand at the beginning of the month, the quan- 
tity on hand at the end of the month, the quantity sold or used and each and 
every purchase made by the user-seller during the preceding calendar month. 
Each purchase shall be specifically noted on the statement and the statement shall 
show the name and address of the supplier and the quantity and date of aoe 
purchase: (LOSS. ceR2 225.015) 


§ 105-449.22. Lease operations.—A lessee of a motor vehicle, and not 
the lessor thereof, shall make such reports and be liable for and pay such taxes as 
may become due under this article with respect to all operations by a lessee pur- 
suant to any lease of a motor vehicle. (1955, c. 822, s. 1.) 


§ 105-449.23. Penalty for failure to file report on time.—\When any 
user-seller or user shal] fail to file a report within the time prescribed by this 
article, he shall be subject to a penalty of not more than fifty dollars ($50.00) 
for the first offense and not more than one hundred dollars ($100.00) for any 
subsequent offense, and any penalty pursuant to this section shall be assessed 
and collected by the Commissioner in the same manner as any tax provided for 
in this article and shall be subject to all other applicable provisions relating to 
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the assessment and collection of taxes pursuant to this article. (1955, c. 822, 
S.1) 


§ 105-449.24: Repealed by Session Laws 1963, c. 1169, s. 6, effective 
July 1, 1963. 

Cross Reference.—As to administrative, to taxes levied under this subchapter, see § 
penalty and remedy provisions applicable 105-269.3. 


§ 105-449.25. Use of metered pumps by user-sellers. — Each user- 
seller shall dispense all liquid fuel sold by him to others from metered pumps 
which indicate the total amount of fuel measured through such pumps. Each such 
pump shall have marked thereon the words “Diesel Fuel;” or, if the fuel sold is 
not Diesel fuel, such other word or words descriptive of the type of fuel dis- 
pensed through such pump shall be prescribed by regulations promulgated by the 
Commissioner. (1955, c. 822, s. 1.) 


§ 105-449.26. Invoices or delivery tickets. — (a) Each sale of liquid 
fuel by a user-seller shall be evidenced by an invoice or delivery ticket with the 
name and address of the user-seller printed or stamped thereon and showing the 
name and address of the purchaser, date of purchase, number of gallons, price 
per gallon, tax per gallon, and total amount. One copy of such invoice shall be 
delivered to the purchaser at the time of sale, and a copy thereof shall be re- 
tained by the user-seller and preserved as other records are required to be pre- 
served under this article. 

(b) Not more than one original copy of any invoice for a single sale of fuel 
shall be prepared by any person. If an additional copy is required at any time, 
such copy shall be plainly marked “Duplicate,” and the number of the original 
ticket or invoice shall be indicated thereon. (1955, c. 822, s. 1.) 


§ 105-449.27. Article 9 of Revenue Act made applicable.—All the 
provisions of article 9 of chapter 105 of the General Statutes, relating to general 
administration, penalties and remedies pursuant to the State Revenue Act, shall 
insofar as practicable, and except when in a direct conflict with the provisions of 
this article, be applicable with respect to this article. (1955, c. 822, s. 1.) 


§ 105-449.28. Retention of records by licensees.—Each licensee shall 
maintain and keep for a period of two years such record or records of fuel re- 
ceived, produced, manufactured, refined, compounded, sold or used by such li- 
censee together with invoices, bills of lading, and also such other pertinent rec- 
ords and papers as may reasonably be required by the Commissioner for the ad- 
ministration of this article. (1955, c. 822, s. 1.) 


§ 105-449.29. Inspection of records, etc.—The Commissioner or any 
deputy, employee or agent authorized by him may examine, during the usual 
business hours of the day, records, books, papers, storage tanks and any other 
equipment of any licensee, purchaser, refiner, fuel dealer or distributor, or com- 
mon carrier pertaining to the quantity of fuel received, produced, manufactured, 
refined, compounded, used, sold, shipped or delivered, as the case may be, to 
verify the truth and accuracy of any statement, report or return or to ascertain 
whether the tax imposed by this article has been paid. (1955, c. 822, s. 1.) 


§ 105-449.30. Refund for non-highway use. — Any person who shall 
purchase fuel and pay the tax thereon pursuant to this article and use the same 
for purposes other than to propel vehicles operated or intended to be operated 
on the highway irrespective of whether originally purchased for such non-high- 
way use or not, shall, upon making application therefor as herein provided, be 
reimbursed at the rate of six cents (6¢) per gallon. Such refund shall be paid 
only to persons who secure refund permits and otherwise comply insofar as prac- 
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ticable with the provisions of G. S. 105-446, relating to refunds, as modified by 
regulations of the Commissioner. (1955, c. 822, s. 1; 1963, c. 1169, s. 5.) 

Editor’s Note. — The 1963 amendment, of refund from five cents to six cents per 
effective July 1, 1963, increased the rate gallon. 


§ 105-449.31. Refund where taxpaid fuels transported to another 
state for sale or use.—Any person, firm or corporation who purchases special 
fuels upon which the special fuels tax imposed by this article has been paid and 
who subsequently exports the same to another state, for sale or use without this 
State and delivers the same without this State shall be entitled to a refund of the 
tax paid upon presentation to the Commissioner of an application for a refund 
setting forth the fact that such special fuels were transferred out of this State 
for sale or use, together with such other information as the Commissioner may 
require. For the purposes of this section, “exports” means transporting fuel out 
of this State in a cargo tank, tank car, barge, or barrel and does not include 
transporting fuel in any tank connected with or attached to the engine of a motor 
vehicle. (1955, c. 822, s. 1.) 


§ 105-449.32. Rules and regulations; forms. — The Commissioner 
shall promulgate such reasonable rules and regulations and shall prescribe such 
forms as shall be necessary to effectuate and enforce the purposes of this article. 


MOSS eco B22708.a1):) 


§ 105-449.33. Equipment of vehicle in which liquid fuel trans- 
ported for sale or delivery.—No vehicle having attached thereto a tank in 
which liquid fuel is transported for sale or delivery shall be equipped with any 
connection between the tank in which such fuel is transported for sale or delivery 
and the motor or fuel tank of the vehicle through which fuel may be supplied for 
consumption in the motor thereof. (1955, c. 822, s. 1.) 


§ 105-449.34. Acts and omissions declared to be misdemeanors; 
penalties.—A person shall be guilty of a misdemeanor if he wilfully violates any 
of the provisions of this article, a penalty for which is not otherwise provided, 
or if he shall: 

(1) Wilfully fail or refuse to pay the tax imposed by this article, or 

(2) Engage in business in this State as a supplier or user-seller without 
being the holder of an uncancelled license to engage in such business, 
or 

(3) Wilfully fail to make any of the reports required by this article, or 

(4) Make any false statement in any application, report or statement re- 
quired by this article, or 

(5) Refuse to permit the Commissioner or any deputy to examine records 
as provided by this article, or 

(6) Fail to keep proper records of quantities of fuel received, produced, re- 
fined, manutactured, compounded, sold, used or delivered in this State 
as required by this article, or 

(7) Make any false statement on any delivery ticket or invoice as to the 
quantity of fuel delivered, sold or used; or make any false statement 
in connection with a report, or an application for the refund of any 
moneys or taxes provided in this article. (1955, c. 822, s. 1.) 


§ 105-449.35. Exchange of information among the states. — The 
Commissioner, may, in his discretion, upon request duly received from the offi- 
cials to whom are entrusted the enforcement of the use fuel tax laws of any 
other state, forward to such officials any information which the Commissioner 
may have in his possession relative to the production, manufacture, refining, 
compounding, receipt, sale, use, transportation or shipment by any person of such 


fuel.» (1955,;.e2822,. sul.) 
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§ 105-449.36. July 1, 1955 inventory. — Every user-seller and every 
user who shall have on hand or in his possession any fuels shall take a true in- 
ventory of all such fuels on hand or in his possession as of 12:01 a.m., July 1, 
1955, and shall on or before July 25, 1955, report to the Commissioner of Rev- 
enue the amount of such fuels on hand and shall pay to the Commissioner a tax 
of seven cents (7¢) per gallon together with an inspection tax of one-fourth 
cent (%4¢) per gallon. The reports required shall be in such form as may be pre- 
scribed by the Commissioner. (1955, c. 822, s. 1.) 


ArTICLE 36B. 
Tax on Carriers Using Fuel Purchased Outside State. 


§ 105-449.37. Definitions. — Whenever used in this article, the word 
“Commissioner” means Commissioner of Revenue except when the Commis- 
sioner of Motor Vehicles is specifically designated. Whenever used in this ar- 
ticle, the term “motor carrier” means every person, firm or corporation who 
operates or causes to be operated on any highway in this State any passenger 
vehicle, other than public school busses, that has seats for more than seven 
passengers in addition to the driver, or any road tractor, or any tractor truck, 
or any truck having more than two axles. 


The word “operations,” when applied to a motor carrier who transports pas- 
sengers or property for compensation, means operation of all vehicles, whether 
loaded or empty, regardless of size or kind, for compensation. 


The word “operations,” when applied to a motor carrier who transports prop- 
erty not for compensation, means operations of all road tractors, tractor trucks, 
and trucks having more than two axles, whether loaded or empty, for the trans- 
portation of property into or out of or through this State. 


Any motor carrier who operates or causes to be operated any such passenger 
vehicle, or any road tractor, or any tractor truck, or any truck having more than 
two axles on one or more days of any quarter of the year, as hereinafter de- 
scribed, is liable for the tax imposed by this article for that quarter and is entitled 
to the credits allowed for that quarter. (1955, c. 823, s. 1.) 


§ 105-449.38. Tax levied. — A road tax for the privilege of using the 
streets and highways of this State is hereby imposed upon every motor carrier, 
which tax shall be equivalent to seven cents (7c) per gallon calculated on the 
amount of gasoline or other motor fuel used by such motor carrier in its opera- 
tions within this State. Except as credit for certain taxes as hereinafter provided 
for in this article, taxes imposed on motor carriers by this article are in addition 
to any taxes imposed on such carriers by any other provisions of law. The tax 
herein levied is for the same purposes as the tax imposed under the provisions 


of G. S. 105-434. (1955, c. 823, s. 2.) 


§ 105-449.39. Credit for payment of motor fuel tax. — Every motor 
carrier subject to the tax hereby imposed shall be entitled to a credit on such 
tax equivalent to seven cents (7c) per gallon on all gasoline or other motor fuel 
purchased by such carrier within this State for use in operations either within or 
without this State and upon which gasoline or other motor fuel the tax imposed 
by the laws of this State has been paid by such carrier. Evidence of the payment 
of such tax in such form as may be required by, or is satisfactory to, the Commis- 
sioner shall be furnished by each such carrier claiming the credit herein allowed. 
When the amount of the credit herein provided to which any motor carrier is en- 
titled for any quarter exceeds the amount of the tax for which such carrier is lia- 
ble for the same quarter, such excess may under regulations of the Commissioner 
be allowed as a credit on the tax for which such carrier would be otherwise liable 
for another quarter or quarters; or upon application within. 180 days from the 
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end of any quarter, duly verified and presented, in accordance with regulations 
promulgated by the Commissioner and supported by such evidence as may be 
satisfactory to the Commissioner, such excess may be refunded if it shall appear 
that the applicant has paid to another state under a lawful requirement of such 
state a tax on the use or consumption in said state of gasoline or other motor 
fuel purchased in this State, to the extent of such payment to said other state, 
but in no case to exceed the rate per gallon of the then current gasoline or other 
motor fuel tax of this State. 

The Commissioner shall not allow such refund except after an audit of the ap- 
plicant’s records and shall audit the records of an applicant at least once a year. 


(1955, c. 823, s. 3.) 


§ 105-449.40. Refunds to motor carriers who give bond.—A motor 
carrier may give a bond in the amount of ten thousand dollars ($10,000.00) pay- 
able to the State and conditioned that the motor carrier will pay all taxes due 
and to become due under this article. So long as the bond remains in force the 
Commissioner may order refunds to the motor carrier in the amounts appearing 
to be due on applications duly filed by the carrier under § 105-449.39 without 
first auditing the records of the carrier. Such bond shall be in such form and 
with such surety or sureties as may be required by the Commissioner. (1955, c¢. 


823, s. 4.) 


§ 105-449.41. Penalty for false statements. — Any person who wil- 
fully and knowingly makes a false statement orally, or in writing, or in the form 
of a receipt for the sale of motor fuel, for the purpose of obtaining or attempt- 
ing to obtain or to assist any other person, partnership or corporation to obtain 
or attempt to obtain a creditor refund or reduction of liability for taxes under 
this article shall be guilty of a misdemeanor. (1955, c. 823, s. 5.) 


§ 105-449.42. Payment of tax.—For the purposes of making payment 
of taxes pursuant to this article and making reports pursuant to this article, the 
year is divided into four quarters of three consecutive months each, and the 
first quarter shall consist of the months of January, February and March. The 
tax herein imposed shall be paid by each motor carrier to the Commissioner 
on or before the twentieth day of the month immediately following the quarter 
with respect to which tax liability hereunder accrues and shall be calculated 
upon the amount of gasoline or other motor fuel used in its operations within 
this State by each such carrier during the quarter ending with the last day of 
the preceding month. A lessee of a motor vehicle, and not the lessor thereof, 
shall make such reports and be liable for and pay such taxes as may become 
due under this article with respect to all operations by a lessee pursuant to any 
lease of a motor vehicle. (1955, c. 823, s. 6.) 


§ 105-449.43. Taxes to be paid into State Highway Fund. — All 
taxes collected pursuant to the provisions of this article shall be paid into the 
State Highway and Public Works Fund. (1955, c. 823, s. 7.) 

Editor’s Note.—The correct name of the 
Fund mentioned in this section is State 
Highway Fund. See §§ 105-426, 136-16. 


§ 105-449.44. How amount of fuel used in State ascertained.—The 
amount of gasoline or other motor fuel used in the operations of any motor car- 
rier within this State shall be such proportion of the total amount of such 
gasoline or other motor fuel used in its entire operations within and without 
this State as the total number of miles traveled within this State bears to the 
totai number of miles traveled within and without this State (1955, ¢ 823. s. 8.) 


§ 105-449.45. Reports of carriers.—Fvery motor carrier subject to 
the tax imposed by this article shall on or before the twentieth day of April, 
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July, October and January of every year make to the Commissioner such re- 
ports of its operations during the quarter of the year ending the last day of the 
preceding month as the Commissioner may require and such other reports from 
time to time as the Commissioner may deem necessary. When any person re- 
quired to file a report as provided by this article fails to file such report within 
the time prescribed by this article, he shall be subject to a penalty of not more 
than fifty dollars ($50.00) for the first failure, and not more than one hundred 
dollars ($100.00) for any subsequent failure, and any penalty pursuant to this 
section shall be assessed and collected by the Commissioner in the same manner 
as is provided in this article with respect to any tax deficiency, and shall be 
subject to all other applicable provisions relating to the assessment and collec- 
tion of taxes pursuant to this article. However, motor carriers are not required 
to make any reports with respect to vehicles used exclusively in intrastate opera- 
tions in this State except as the Commissioner may specifically from time to 
time require, but this is not to be construed to eliminate the requirements as 
to registration and identification markers with respect to all such vehicles as 
provided in § 105-449.47. (1955, c. 823, s. 9.) 


§ 105-449.46. Inspection of books and records.—The Commissioner 
and his authorized agents and representatives shall have the right at any reason- 
able time to inspect the books and records of any motor carrier subject to the 
tax imposed by this article. (1955, c. 823, s. 10.) 


§ 105-449.47. Registration cards and vehicle identifications.—No 
motor carrier shall operate or cause to be operated in this State any vehicle listed 
or described in § 105-449.37 and not excluded therein from the scope of this 
article, unless and until he has secured from the Commissioner a_ registration 
card and an identification marker for such vehicle. The registration card shall 
be of such form and design as the Commissioner may prescribe. The registra- 
tion card shall be carried in the vehicle for which it was issued at all times when 
the vehicle is in this State. The identification marker shall be in such form 
and of such size as the Commissioner may prescribe, and such marker may be 
either a plate, sticker, or such other form of identification marker as the Com- 
missioner may prescribe. Such identification marker shall be attached or affixed 
to the vehicle in the place and manner prescribed by the Commissioner so that 
the same is clearly displayed at ali times. Each identification marker for a par- 
ticular vehicle shall bear a number which number shall be the same as that 
appearing on the registration card for the same vehicle. The registration cards 
and markers herein provided for shall be issued on an annual basis as of Jan- 
uary Ist each year and shall be valid through the next succeeding December 
31st. However, the Commissioner, in his discretion, may authorize renewal of 
registration cards and identification markers without the necessity of issuing 
new cards and markers. All identification markers issued by the Commissioner 
shall remain the property of the State. (1955, c. 823, s. 11.) 


105-449.48. Fees.—For issuing each registration card, a fee of one 
dollar ($1.00) shall be paid to the Commissioner and no registration card shall 
be issued unless the applicant pays such fee upon making application for the 
registration card. Such fees shall be paid into the State Highway and Public 
Works Fund. (1955, c. 823, s. 12.) 

Editor’s Note.—The correct name of the 
Fund mentioned in this section is State 
Highway Fund. See §§ 105-436, 136-16 


§ 105-449.49. Temporary emergency operation.—In an emergency, 
the Commissioner, by letter or telegram, may authorize a vehicle to be operated 
without a registration card or identification marker for not more than ten days. 
(1955, c. 843,450 10.) 
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§ 105-449.50. Application blanks. — The Commissioner shall prepare 
forms to be used in making applications in accordance with this article and the 
applicant shall furnish all information required by such forms. (1955, c. 823, s. 
14.) 


§ 105-449.51. Violations declared to be misdemeanors.—Any per- 
son who operates or causes to be operated on any highway in this State any 
motor vehicle that does not carry the registration card that this article requires 
it to carry, or any motor vehicle that does not display in such manner as is pre- 
scribed by the Commissioner the identification marker that this article requires 
to be displayed, shall be guilty of a misdemeanor, and, upon conviction thereof, 
shall be punished by a fine of not less than ten dollars ($10.00) nor more than 
two hundred dollars ($200.00). Each day’s operation in violation of any pro- 
vision of this section shall constitute a separate offense. (1955, c. 823, s. 15.) 


§ 105-449.52. Violators to pay penalty and furnish bond.—When 
any person is discovered in this State operating a vehicle in violation of the 
provisions of this article, it shall be unlawful for anyone thereafter to operate 
said vehicle on the streets or highways of this State, except to remove it from 
the street or highway for purposes of parking or storing said vehicle, until he 
shall pay to the Department of Revenue a penalty of twenty-five dollars ($25.00). 
Such penalty may be paid to an agent of the Department of Motor Vehicles. 
All penalties received by the Department of Revenue under this section shall be 
paid into the Highway Fund. Any person denying his liability for such penalty 
may pay the same under protest. He may apply to the Department of Revenue 
for a hearing, and said hearing shall be granted before a duly designated em- 
ployee or agent of the Department within 30 days after receipt of the request 
for such hearing. If after said hearing the Department determines that the per- 
son was not liable for the penalty, the amount collected shall be refunded to him. 
If after said hearing the Department determines that the person was liable for 
said penalty, the person paying the penalty may bring an action in the Superior 
Court of Wake County against the Commissioner of Revenue for refund of the 
penalty. No restraining order or injunction shall issue from any court of the 
State to restrain or enjoin the collection of the penalty or to permit the opera- 
tion of said vehicle without payment of the penalty prescribed herein. 

In addition, the Commissioner may, if he deems it desirable or necessary to 
secure compliance with the provisions of this article, require the furnishing of 
a bond to the Commissioner in the amount of two hundred dollars ($200.00), in 
such form and with such surety or sureties as he may prescribe, conditioned on 
@ proper registration card and identification marker being applied for within 10 
days and conditioned on the payment of any taxes found to be due pursuant to 
this article. In cases where the Commissioner shall require such bond, it shall 
be unlawful for anyone thereafter to operate said vehicle on the streets or high- 
ways of this State, except to remove it from the street or highway for purposes 
of parking or storing said vehicle, unless and until said bond is furnished. 

Whenever the Commissioner is required to exercise his discretion under the 
provisions of this section, such discretion may be exercised by him or by a duly 
designated agent or employee of the Department of Motor Vehicles or the De- 
partment of Revenue. (1955, c. 823, s. 16; 1957, c. 948.) 


Editor’s Note. — The 1957 amendment lated only to the furnishing of bonds by 
rewrote this section which formerly re- violators. 

§ 105-449.53: Repealed by Session Laws 1963, c. 1169, s. 6, effective July 
1, 1963. 


Cross Reference.—As to administrative, to taxes levied under this subchapter, see 
penalty and remedy provisions applicable § 105-269.3. 
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§ 105-449.54. Commissioner of Motor Vehicles made process 
agent of nonresident motor carriers. — The acceptance by a nonresident 
motor carrier of the rights and privileges conferred by the laws now or here- 
alter in force in this State permitting the operation of motor vehicles, as evi- 
denced by the operation of a motor vehicle by such nonresident, either personally 
or through an agent or employee, on the public highways of this State, or the 
operation by such nonresident, either personally or through an agent or em- 
ployee, of a motor vehicle on the public highways of this State other than as so 
permitted or regulated, shall be deemed equivalent to the appointment by such 
nonresident motor carrier of the Commissioner of Motor Vehicles, or his suc- 
cessor in office, to be his true and lawful attorney and the attorney of his execu- 
tor or administrator, upon whom may be served all summonses or other lawful 
process or notice in any action, assessment proceeding or other proceeding 
against him or his executor or administrator, arising out of or by reason of any 
provisions of this article relating to such vehicle or relating to the liability for 
tax with respect to operation of such vehicle on the highways of this State. Said 
acceptance or operation shall be a signification by such nonresident motor car- 
rier of his agreement that any such process against or notice to him or his execu- 
tor or administrator shall be of the same legal force and validity as if served on 
him personally, or on his executor or administrator. All of the provisions of G. 
S. 1-105 following the first paragraph thereof shall be applicable with respect 
to the service of process or notice pursuant to this section. (1955, c. 823, s. 18.) 


§ 105-449.55. Commissioner of Motor Vehicles to aid in enforce- 
ment of article.—The Commissioner of Motor Vehicles is hereby authorized 
and directed to utilize the State Highway Patrol, uniformed officers assigned to 
the various permanent weighing stations of the Department of Motor Vehicles, 
and such other personnel of the Department of Motor Vehicles as he may deem 
wise, to assist in enforcing the provisions of this article. (1955, c. 823, s. 19.) 


§ 105-449.56. Enforcement powers of weigh station officers of 
Motor Vehicle Department.—The uniformed officers assigned to the various 
permanent weighing stations of the Department of Motor Vehicles shall, in addi- 
tion to the powers set out in G. S. 20-183.10, have the powers of peace officers, 
including the power of making arrests, serving process, and appearing in court, 
in all matters and things relating to this article and the administration and en- 
forcement thereof. (1955, c. 823, s. 20.) 


SUBCHAPTER VI. TAX RESEARCH. 
ARTICLE 37. 


Department of Tax Research. 


§ 105-450. Provision for Department of Tax Research. — The De- 
partment of Tax Research is hereby declared to be a separate and independent 
department of the State government. (1941, c. 327, s. 1; 1953, c. 1125, s. 1.) 


Cross Reference.—As to Director of De- Editor’s Note.—The 1953 amendment re- 
partment of Tax Research being member wrote this section. 
of State Board of Assessment, see § 105- For comment on this article, see 19 N. 
273. C. Law Rev 443. 


§ 105-451. Appointment of Director; salary.—When so designated the 
Department shall be directed by an officer to be designated as the Director of the 
Department of Tax Research, who shall be appointed by and responsible to the 
Governor, and shall serve at the will of the Governor. The Director shall be paid 
an annual salary to be fixed by the Governor with the approval of the Advisory 
Budget Commission, payable in monthly installments, and shall likewise be al- 
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lowed his traveling expenses when away from Raleigh on official business. (1941, 
Omees PS, Zi) 


§ 105-452. Clerical assistants and office equipment.—The Director is 
authorized to employ such additional clerical assistants and to obtain such ad- 
ditional office equipment as may be approved by the Governor and the Advisory 
3udget Commission. (1941, c. 327, s. 3.) 


§ 105-453. Study of taxation; data for Governor and General As- 
sembly; reports from officials, boards and agencies; examination of 
persons, papers, etc.—lIt shall be the duty of the Director to make a statistical 
analysis by groups and by counties of receipts under each article of the Revenue 
Act, and to make a thorough study of the subject of taxation as it relates to tax- 
ation within and by the State of North Carolina, including cities, counties, and 
subdivisions, their exercise and power of taxation; and to make a study of the 
taxation in other states, including the subjects of listing property for taxation, the 
classification of property for taxation, exemption, and tax collections and tax 
collecting, and he shall have the power and authority to make a comparative study 
of the subject of taxation in all its phases, including the relation between State 
taxation and federal taxation, and said Director shall assemble, classify and digest 
tor practical use all available data on the subject of taxation, to the end that the 
same may be submitted to the Governor and General Assembly and may also 
be available for all citizens and officials of the State who are interested therein. 


To the end that the Director of the Department of Tax Research may properly 
discharge the duties placed upon him by law, he is hereby accorded the following 
powers: 

(1) He shall have authority to require from the Commissioner of Revenue, 
the Tax Review Board, other State officials, boards, and agencies, and 
from county tax supervisors, municipal clerks, and other county and 
municipal officers, on forms prepared and prescribed by the said Di- 
rector, such annual and other reports as shall enable the Director to 
ascertain such information as he may require, to the end that he may 
have full, complete, and accurate statistical information as to the 
practical operation of the tax and revenue laws of the State. 

(2) He shall have the same authority as is given the State Board of Assess- 
ment in G.S. 105-276 to examine persons, papers, and records. (1941, 
ono27; 624 +1955,-69135505s50.12:) 

Editor’s Note.—The ~95* amendment re- 
wrote the second paragraph. 


§ 105-454. Purpose of creation of Department.—The creation of the 
Department of Tax Research is for the purpose. of securing for the public and 
the General Assembly, as well as for the Executive Department of the State, at 
a minimum cost, all such information that the public and the General Assembly 
and the Executive Department should have relative to tax matters, including 
methods and systems of taxation in other states, to the end that the Executive 
Department and the General Assembly in dealing with matters of revenue and 
taxation may have such information and tax data available for consideration. 


RE Nara eae 


§ 105-455. Submission of proposed amendments and information 
to Advisory Budget Commission; continuing study of economic condi- 
tions.—The Director of the Department of Tax Research shall prepare and sub- 
mit to the Advisory Budget Commission such amendments to the Revenue and 
Machinery Acts as the survey made by the Director indicates should be made, 
for their consideration in repairing amendatory Revenue and Machinery Acts 
ior the General Assembly. 
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The Advisory Budget Commission is hereby authorized, empowered and di- 
rected to call upon the Director for such amendments and such recommendations 
as the Director shall make with respect to any needed changes in the Revenue 
and Machinery Acts. The Advisory Budget Commission is authorized, em- 
powered and directed to consider such a report and shall make to the next session 
of the General Assembly a report on its findings with respect to such recommen- 
dations as it shall see fit to make and shall also report to the General Assembly 
the content of the report filed with it by the Department of Tax Research. 

It shall be the duty of the Director of the Department of Tax Research to make 
a continuing study of economic conditions, and to evaluate the effect of these 
conditions on the tax bases and prospective collections therefrom. The Director 
shall submit estimates of revenue to the Advisory Budget Commission for its in- 
formation. "(19419¢. 9277s. 7/7 195o7c, li2oysece) 

Editor’s Note.—The 1953 amendment 
added the last two paragraphs. 


§ 105-456. Biennial report.—The Director of the Department of Tax 
Research shall make and publish two thousand (2,000) copies of a biennial re- 
port of such scope as may be approved by the Governor, which shall include rec- 
ommendations and a digest of the most important factual statistics of State and 
local taxation.» (1941 /6..327,'s18 41955;c2980 3c.11550-se13.) 

Editor’s Note.—The first 1955 amend- May 26) deleted “combined with the 
ment (chapter 980, ratified May 13) omit- biennial report of the State Board of 
ted provisions as to publication and Goy- Assessment” formerly appearing after 
ernor’s approval of scope. The second “biennial report.” 

1955 amendment (chapter 1350, ratified 


§ 105-457. Expenses of Department of Tax Research.—All expenses 
of the Department of Tax Research, except the appropriation for the statistical 
and research unit and such allotments as may be made by the Governor from the 
contingency and emergency fund, shall be borne by the State Department of 
Revenue and all accounts kept by, and vouchers issued by, the accounting division 
of the Department of Revenue. (1941, c. 327, s. 9.) 


SUBCHAPTER VII. PAYMENTS RECEIVED FROM TENNESSEE 
VAULEY@AUTHOREFYFiNGEIEUSO FS LAXE, 


ARTICLE 38. 
Equitable Distribution between Local Governments. 


§ 105-458. Apportionment of payments in lieu of taxes between 
local units.—The payments received by the State and local governments from 
the ‘Tennessee Valley Authority in lieu of taxes under section 13 of the Act of 
Congress creating it, and as amended, shall be apportioned between the local 
governments in which the property is owned or an operation is carried on, on 
the basis of the percentage of loss of taxes to each, determined as hereinafter pro- 
vided: Provided, however, that the minimum annual payment to any local gov- 
ernment from said fund, including the amounts paid direct to said local govern- 
ment by the Authority, shall not be less than the amount of annual actual tax loss 
to such local government based upon the two-year average on said property next 
prior to its being taken over by the Authority. (1941, c. 85, s. 1; 1959, c. 1060.) 

Editor’s Note. — Prior tc the 1959 portionment of payments between the 
amendment this section related to the ap- State and local governments. 


§ 105-459. Determination of amount of taxes lost by virtue of T. 
V. A. operation of property; proration of funds.—The State Board of 
Assessment shall determine each year, on the basis of current tax laws, the total 
taxes that would be due to both the State of North Carolina and the local gov- 
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ernments in the same manner as if the property owned and/or operated by the 
Authority were owned and/or operated by a privately owned public utility: 
Provided, however, in making said calculations the State Board of Assessment 
shall use the tax rate fixed by the local government unit and taxing district in- 
volved for the tax year next preceding such calculations. The State Board of 
Assessment and the Treasurer of the State of North Carolina shall then prorate 
the funds received from the Authority by the State and local governments between 
the local governments upon the basis of the foregoing calculations. (1941, c. 85, 
pes 1959)'c.,1060.) 

Editor’s Note. — Prior to the 1959 ration of furds between the State and 
amendment this section related to the pro- local governments. 


§ 105-460. Distribution of funds by State Treasurer. — The treas- 
urer of the State of North Carolina shall then ascertain the payments to be made 
to the local governments upon the basis of the provisions of § 105-459 and he 
is authorized and directed to distribute the same between the local governments 
in accordance with the foregoing provisions of § 105-459. The Treasurer of the 
State of North Carolina is further authorized and directed to pay said sums to 
the local governments each month or so often as he shall receive payments from 
the Authority, but not more often than once each month, after first deducting from 
any sum to be paid a local government such amount as has theretofore been paid 
direct to said local government by the Authority for the same period: Provided, 
however, that the minimum annual payment to any local government from said 
fund shall not be less than the average annual tax on the property taken by the 
Authority for the two years next preceding the taking. (1941, c. 85, s. 3; 1959, 
c. 1060.) 

Editor’s Note. — Prior to the 1959 ments to be made to the State and local 
amendment this section related to the pay- governments. 


§ 105-461. Duty of county accountant, etc.—The county accountant or 
other proper officer of each local government to which this subchapter is applicable 
shall : 


(1) Certify to the State Board of Assessment and the Treasurer of the State 
of North Carolina the tax rate fixed by the governing body of such 
local government immediately upon the fixing of the same; 

(2) Certify each month to the Treasurer of the State of North Carolina a 
statement of the amount received by the local government direct from 
the Authority. 


No local government shall be entitled to receive its distributive share of said 
fund from the Treasurer of the State of North Carolina until the foregoing infor- 
mation has been properly furnished. If any such local government shall fail to 
furnish the information herein required within ten days from and after receipt 
by it from the State Board of Assessment of request for the same, forwarded by 
registered mail, then and in that event it shall be barred from participating in the 
benefits provided for the period for which the same is requested. (1941, c. 85, 
s. 4.) 


Editor’s Note. — Session Laws 1959, c. 
1060, re-enacted this section without 
change. 


§ 105-462. Local units entitled to benefits; prerequisite for pay- 
ments.—Any local governments within the State in which the Authority now 
or may hereafter own property or carry on an operation shall be entitled to the 
benefits arising under this subchapter: Provided, however, that no payment shall 
be made to them by the Treasurer of the State of North Carolina until such time 
as such local governments shall have certified to the State Board of Assessment 
and the Treasurer of the State of North Carolina the average annual tax loss it 
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has sustained by the taking of said property for the two years immediately pre- 
ceding the taking thereof: Provided, further, that in the event of any disagree- 
ment between said local governments and the Treasurer of the State of North 
Carolina as to such annual tax loss, then the same shall be determined by the 
State Board of Assessment, and its decision thereon shall be final. (1941, c. 85, 
sf.) 

Editor’s Note.—Session Laws 1959, c. 
1060, re-enacted this section without 
change. 


STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 

January 15, 1965 


I, Thomas Wade Bruton, Attorney General of North Carolina, do hereby certify 
that the foregoing recompilation of the General Statutes of North Carolina was 
prepared and published by The Michie Company under the supervision of the 
Division of Legislative Drafting and Codification of Statutes of the Department 
of Justice of the State of North Carolina. 

THomAs WaAbDE Bruton 
Atiorney General of North Carolina 
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